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Preface 


Since the establishment of the General Accounting Office by the 
Budget and Accounting Act, 1921, there have been published 47 
volumes, including this volume, of decisions of the Comptroller Gen- 
eral of the United States. The law authorizes and requires that such 
decisions be rendered in advance, upon request, to the heads of 
departments and establishments and disbursing officers (sec. 8 of the 
act of July 31, 1894, 28 Stat. 208 and 42 Stat. 24, 31 U.S. Code 74), 
and to certifying officers (sec. 3 of the act of December 29, 1941, 55 
Stat. 876, 31 U.S. Code 82d). Decisions also are rendered to claim- 
ants who request review or reconsideration of claims which have been 
disallowed in whole or part, and to disbursing and certifying officers 
who request reconsideration of items for which credit has been dis- 
allowed. The decisions appearing in these volumes have been selected 
as constituting the more important, from the standpoint of general 
application and precedent, of those rendered during each fiscal year. 
It is with the view to preserve such decisions in an authentic and 
permanent form, convenient for reference, and to provide guidance 
for the administrative officers of the Government that these volumes 
are published. 

The decisions contained in this series are made available to Gov- 
ernment agencies in advance of publication of the volume through 
the circulation of mimeographed copies of the decisions and of the 
“Digests of Published Decisions,” as well as by the issuance of monthly 
pamphlets which are consolidated in an annual volume. 

This year there is included in the Appendix to this volume, the Gen- 
eral Accounting Office bid protest procedures that were published in 
the Federal Register for August 30, 1968, and have been incorporated 
in Title 4 of the Code of Federal Regulations. 

The monthly pamphlets for September, December, and March of 
each year include quarterly index digests. The June pamphlet in- 
cludes a complete cumulativé. index digest with citation tables for all 
the decisions in the annual volume. 

Seven consolidated indexes have been compiled, the first entitled 
“Index to the Published Decisions of the Accounting Officers of the 
United States, 1894-1929,” and the second and subsequent quinquen- 
nial indexes entitled “Index Digest of the Published Decisions of the 
Comptroller General of the United States” covering the following 
periods: July 1, 1929-June 30, 1940; July 1, 1940-June 30, 1946; 
July 1, 1946-June 30, 1951; July 1, 1951-June 30, 1956; July 1, 1956- 


vir 








June 30, 1961; and July 1, 1961-June 30, 1966. These indexes are 
compiled to assist in research for precedents with respect to matters 
coming within the jurisdiction of the General Accounting Office. 
Decisions appearing in the published volumes should be cited by 
volume and page number, as 1 Comp. Gen. 100. Decisions of the 
Comptroller General, which are not selected for publication, should 


be cited by the applicable file number and date, for example, B-12345, 
June 23, 1948. 


COMPTROLLERS GENERAL OF THE UNITED STATES 


1981—To Date 


Name State Date of Expiration 
commission of service 


GR Bidsenetnernens 
Mar. 18, 1955 |'July 31, 1965 
1, 1940 |! Apr. 30, 1954 
. 7,1930 |? June 19, 1940 

29, 1921 | June 30, 1936 





COMPTROLLERS OF THE TREASURY 








1894-1981 

- 1,1915 | June 30, 1921 
16, 1913 | Aug. 31, 1915 
1807 | May 15, 1913 
Aug. 4,1807 

First Comptrollers 
Robert B. Bowler 6, 1803 | Sept. 30, 1804 
Bis PE ideucs aescccudacedeocers 10, 1889 | May 14, 1893 
. 20, 1885 fm. 22, 1880 
14, 1880 - 24, 1885 
i . §, 1878 | June 10, 1880 
1 14, 1863 |? Feb. 25, 1878 
; - 10,1861 PJan. 7, 1863 
: . 26,1857 | Apr. 30, 1861 
: 31, 1849 An. 30, 1857 
1, 1842 y 31,1849 
6, 1841 | Sept. 13, 1841 
23, 1838 | Apr. 19, 1841 
18, 1836 | Feb. 28, 1838 
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1817-1894 
Second Comptrollers 





Name State Date of Expiration 
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1780-1817 
Comptrollers of the Treasury 





Feb. 28,1815 | Mar. 3, 1817 
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-| Nov. 22,1811 | Feb. 10, 1814 
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Sept. 11,1789 | Apr. 16,1791 
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Bonds—Performance—Contract Termination Prior To Furnishing 
Bond 

The termination of a contract for the convenience of the Government because 
the contractor failed to meet a condition of the contract, the furnishing of a per- 
formance bond within the time prescribed, although an administrative matter, the 
contractor having furnished a satisfactory bond despite the notice of termination 
before the expiration of the extended due date, the contracting officer should 
have considered the feasibility of withdrawing the termination notice, thereby 
eliminating the expense of reprocurement as well as possible convenience termi- 
nation costs. However, although the replacement contract will not be 
procurement personnel should be informed of the rights and liabilities of the 
Government and its contractors to preclude a recurrence of similar situations. 


To the Secretary of the Interior, July 5, 1967: 


Reference is made to letter of June 19, 1967, from the Deputy Assist- 
ant Secretary, reporting on the protest of North Star Aviation Corpo- 
ration against the termination of contract No. 14~-11-0001-3555 
(Neg.) and the negotiation of a replacement contract with another 
company. F 

Contract No. 14-11-0001-3555 (Neg.) covered the rental of an air 
tanker aircraft and pilot for use in dropping fire retardants on forest 
and range fires during the period May 22 to August 19, 1967. Article 
XVII of the contract required the contractor to furnish a performance 
bond. The requirement was stated as follows: 


The contractor will be required to furnish a performance bond satisfactory to 
the Contracting Officer in the penal amount of 25 percent of the guarantee pro- 
vided for in Part 2, Article XII, within 15 days after execution of this contract. 


Copies of the contract were sent to the contractor by the contracting 
officer on December 9, 1966, along with a purchase order. The letter 
accompanying the contract stated that the contractor’s offer was 
accepted and assigned contract No. 14~-11-0001-3555 ( Neg.) to the pro- 
curement. The letter, insofar as pertinent, stated further: 


Performance bond in the penal amount of 25 percent of the guarantee amount 
shall be furnished to the Portland Office of the Bureau of Land Management 
within 15 days after receipt of this notice. The guarantee amount is $18,000. 
Work contemplated under this contract may not be started until satisfactory 
bonds, blank forms enclosed, have been received and acknowledged. 


By letter of January 5, 1967, the contracting officer advised the 
contractor that the performance bond had not been received and re- 
quested that it be furnished immediately. On January 13, 1967, the 
contractor advised the contracting officer that it had that day made 
application for the bond with the United Bonding Company, but 
a bond was never received from the bonding company. Subsequently, 
a bond was received from the contractor listing individual sureties. 

1 
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It was returned on January 24, 1967, for correction with additional 
bond forms and a request that the bond be furnished by February 15, 
1967. Another bond was furnished on January 31, 1967. It was also 
defective because of absence of signatures of sureties on the bond and 
an improper notary seal on an accompanying affidavit. On February 
8, 1967, the contracting officer sent a letter to the contractor advising 
that the contractor had failed to establish its responsibility by failing 
to furnish a satisfactory bond within a reasonable time. The con- 
tracting officer stated further that the contract and purchase order 
were canceled in their entirety and were considered terminated for 
the convenience of the Government rather than for default. The let- 
ter stated that a termination for default would have made the con- 
tractor liable for excess costs, but that there would be no pecuniary 
charges to the contractor in this case. Despite the notice of termination, 
the contractor furnished an apparently satisfactory bond on February 
13, 1967. 

In the report to our Office, it is stated that the contracting officer 
used inappropriate language in his February 3, 1967 letter when he 
advised that the contract was termmated for the convenience of the 
Government, since it is suggested that no complete and formal con- 
tract ever came into existence becausé the contractor did not qualify 
in the absence of a performance bond. It is therefore administra- 
tively recommended that the protest be denied. 

On the record before us, we believe that a contract was in existence 
notwithstanding the absence of the performance bond. The contract 
was consummated when the contracting officer advised the contractor 
on December 9, 1966, that its offer was accepted. Garfielde v. United 
States, 93 U.S. 242; United States v. Purcell Envelope Co., 249 US. 
813; United States v. Corrie C. Pennington, 228 F. Supp. 374. The 
offer as accepted was contained in the contract document which was 
executed by both parties and furnished to the contractor with the 
December 9, 1966, acceptance letter. The contract did not provide that 
the bond was a condition precedent to its legal effect. The contract 
did provide, however, that the bond will be furnished within 15 days 
“after the execution of this contract.” Thus, the bond was not a con- 
dition precedent to the contract, but rather was a condition of the 
contract. 

The contracting officer’s letter to the contractor on December 9, 
1966, requested the bond to be furnished within 15 days after receipt 
of the letter. The contracting officer later extended the contractor 
additional time to furnish the bond. As observed, in the January 24, 
1967 letter the contracting officer requested that a bond be furnished 
by February 15, 1967. While the contracting officer may have been 
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frustrated by the contractor’s repeated failures to comply totally with 
the performance bond requirement and may have believed that the 
contractor would never comply, the fact remains that the contract- 
ing officer was premature in terminating the contract before the due 
date of February 15, 1967. As noted above, the contractor did furnish 
a bond on February 13. In the circumstances, it appears that the con- 
tractor was not actually in default and that the termination for con- 
venience was the only means available for terminating a contract 
when grounds for default do not exist. In that respect, the determina- 
tion whether a contract should be terminated for the convenience of 
the Government is a matter of administrative decision which does 
not rest with our Office. 18 Comp. Gen. 826; 29 zd. 36; and 34 id. 74. 
However, it would not have been inappropriate for the contracting 
officer to consider the feasibility of withdrawing the termination 
notice when he received a proper bond before February 15, 1967, 
rather than letting the termination stand with its attendant expenses 
of reprocurement as well as possible convenience termination costs. 

In any event, a replacement contract has been let for the period 
which was to begin May 22, 1967. In the circumstances, our Office 
will not require further action with respect to this matter. However, 
we believe that appropriate action should be taken by your Depart- 
ment to insure that procurement personnel have a proper understand- 
ing of the rights and liabilities of the Government and its contractors 
in similar situations so as to preclude a recurrence of similar situations. 

The enclosures which accompanied the June 19 report are returned 
as requested. 


[ B-161581 J 


Officers and Employees—Inventions—Use by Government 


The adoption and use of an employee’s invention prior to the act of September 
1, 1954 (5 U.S.C. 4501-4506) , repealing and superseding the 1946 incentive awards 
authority does not bar paying an incentive award to the employee, even though 
ordinarily statutes are not retroactively effective, the 1954 act being a con- 
tinuation and expansion of the 1946 act, the inventions that arose during the 
period covered by the older act may be processed for awards under the terms 
and conditions of the 1954 act, which neither limits the time for consideration of 
one for award, nor limits the award to the sum authorized under the 
1 act. 


To the Secretary of Agriculture, July 6, 1967: 


This is in reply to the letter of your Assistant Secretary for Admin- 
istration of May 19, 1967, inquiring as to the legality of paying an 
incentive award in the amount of $5,000 to Mr. A. D. Bull, an em- 


ployee of the Soil Conservation Service of the Department of Agri- 
culture. 
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It appears that Mr. Bull invented a soil coring machine in 1950 
that has been used by the Service since that time. The device was 
patented in 1955. An earlier recommendation for an award was dis- 
approved in 1958. Your Assistant Secretary’s letter indicates that 
the Administrator, Soil Conservation Service, has again recommended 
Mr. Bull for an award which the Department proposes to approve 
in the amount of $5,000 if it can legally be done. 

The aforementioned letter raises two questions: (1) whether there 
is legal authority to pay an incentive award for an invention which 
was put into use during the existence of an earlier incentive awards 
act, now repealed by the existing incentive awards statute, and (2) if 
the award can legally be made is it limited to the sum payable under 
the earlier statute ? 

At the time that Mr. Bull’s invention was adopted the granting of 
incentive awards was governed by section 14 of the act of August 2, 
1946, Public Law 600, 79th Cong., 60 Stat. 809, which was repealed 
and superseded by the act of September 1, 1954, Public Law 763, 83d 
Cong., 68 Stat. 1113, now 5 U.S.C. 4501-4506. The purpose of the new 
law was to establish “a uniform and progressive Government em- 
ployees’ incentive awards program which consolidates and codifies 
existing laws.” U.S. Code Congressional and Administrative News, 
83d Cong., 2d sess., 1954, Vol. 3, page 3817. While statutes are ordi- 
narily not retroactively effective in the present instance where the 
newer law is a continuation and an expansion of the older law inven- 
tions which arose during the period covered by the older act and prior 
to the passage of the later act may be processed for the awards under 
the terms and conditions of the existing statute, where as here no 
award for such invention was made under the earlier statute. 

Since no specified limitations are established under the existing law 
during which an invention must be considered for an award, we see no 
bar to processing an award under that statute at this time, assuming, 
of course, that such an award would not be inconsistent with the regu- 
lations of the Civil Service Commission or your Department. There- 
fore, the first question is answered in the affirmative, and the second 
question in the negative. 


[ B-161493 J 


Bonds—Performance—aAlternative Protection 


The award of a construction contract to a cooperative—the low bidder utiliz- 
ing funds borrowed from the Rural Dlectrification Administration (RBEA)— 
nonresponsive to the invitation because of substituting the less costly and less 
protective combination of builder’s risk insurance for the cost of materials and 
a contractor’s bond for remaining costs in lieu of a construction bond to cover 
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the entire contract price was inconsistent with advertised bidding principles 
and adversely affects free competition, notwithstanding waiver of the required 
bond was considered “in the best interests of the borrower,” and aided in the 
promotion of the project. Although the award made in good faith and not contrary 
to 7 U.S.C. 904, granting broad discretion to the REA Administrator, will not be 
disturbed, if the less costly form of protection is adequate, future invitations 
should provide for the alternative protection in lieu of a performance bond. 


To the Administrator, Rural Electrification Administration, July 7, 
1967: 


We refer to a letter dated May 12, 1967, from the National Elec- 
trical Contractors Association, Incorporated (NECA), protesting the 
award of a contract to Michigan Electric of Ravenna, Michigan, to 
construct 22 miles of 69 KV transmission line, known as the Hillman- 
Posen line, by the Northern Michigan Cooperative, Inc. (Coopera- 
tive), utilizing funds borrowed from the Rural Electrification Admin- 
istration (REA). NECA contends the award is improper because the 
successful bid, while low, was not responsive to the invitation’s con- 
struction bond requirements. 

The Rural Electrification Act of 1938, as amended, 7 U.S.C. 904, 
permits the REA to make loans to specified organizations for rural 
electrification “on such terms and conditions relating to the expendi- 
ture of the moneys loaned and the security therefor as the Adminis- 
trator may determine.” Pursuant to this law, the Cooperative was au- 
thorized to borrow sufficient REA funds to enable it to construct the 
Hillman-Posen transmission line. 

In accordance with the procedures set out in REA Bulletin 40-6 
of November 27, 1959, the Cooperative obtained the services of an en- 
gineering firm, Daverman Associates, Incorporated, of Grand Rapids, 
Michigan (Daverman), to oversee the planning and construction of 
the transmission line. Daverman issued invitations to 35 potential 
bidders, and received four responses as of bid opening, March 21, 1967. 

The low bid of $197,416.50 from Michigan Electric was conditioned 
by an accompanying letter dated March 21, 1967, requesting that, if 
its bid was accepted, the requirement for a construction bond in the 
amount of the contract price be waived in lieu of a combination of 
builder’s risk insurance for the cost of materials and a contractor’s 
bond for the remaining costs. By its letter of April 10, 1967, Daverman 
recommended award be made to Michigan Electric notwithstanding 
the obvious bid discrepancy, pointing out that the Cooperative was 
to furnish all of the materials under the contract, and that the savings 
of nearly $10,000 on this bid, while not a great differential when com- 
pared to the overall bid price of nearly $200,000, was nevertheless a 
substantial savings in relation to the approximately $80,000 labor 
costs, the primary element to be furnished by the contractor. 

313-968 O-69—3 
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On April 19, 1967, the Cooperative’s Board of Directors voted to 
accept the recommendation of Daverman; the matter was then for- 
warded to REA for its consideration pursuant to paragraph II D 3 a 
of REA Bulletin 40-6; and award to Michigan Electric was approved 
by the Administrator on May 17, 1967. 

Paragraphs 12 and 13 of Form 6606, Revision 2/14/67, Notice and 
Instructions to Bidders, included with the invitation package sent to 
bidders, unconditionally required the successful bidder, within 10 
days after written notice of award, to furnish a contractor’s bond “in 
a penal sum not less than the contract price.” 

REA Bulletin 40-6, which in paragraph II F sets out REA policy 
in regard to borrower’s use of construction funds, provides: 


* * * Where competitive bids are taken, the contract must be awarded to the 
lowest responsible bidder on the basis of the lowest bid unless all bids are 
rejected or unless the borrower can show that the award of the contract on 
the basis of other than the low bid is in its best interest. 


Paragraph IV F of the same bulletin, implementing that policy, 
directs borrowers to review bids for irregularities, errors, and excep- 
tions, and, in the event of major irregularities or errors, requires the 
rejection of the bid. The policy requirements regarding insurance and 
bonding set out in REA Bulletin 40-2 of August 16, 1962, paragraph 
IV A, also oblige contractors under REA funded projects costing over 
$10,000 to furnish bond in a penal sum not less than the contract 
price. 

The combination of builder’s risk insurance and a contractor’s bond 
furnished by Michigan Electric provides a lesser degree of protection 
than would have been provided under a contractor’s bond for the full 
amount of the contract. Risk insurance, by its nature, is limited to 
particular risks, such as the cost of materials destroyed, while under 
a contractor’s bond a surety assumes the obligation of completing the 
project without regard to such factors as the cost of the materials 
involved. Furthermore, builder’s risk insurance, unlike the contrac- 
tor’s bond, contains a number of express exclusions relieving the in- 
surer from even the limited liability of the cost of materials. These 
exclusions include a number which are of possible application here, 
such as “Loss, damage or expense to electrical appliances of any kind, 
including wiring, arising from electrical injury or disturbances from 
artificial causes, * * *.” “Loss, damage or expense caused by or re- 
sulting from misappropriation, secretion, conversion, infidelity or any 
dishonest act * * *” and “Loss or damage occasioned by flood, however 
caused ** *” 

It is apparent that the alternate forms of protection are not equiva- 
lents, and that, therefore, Michigan Electric’s bid contained a major 
irregularity. In light of the terms of the invitation requirements and 
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the regulations issued by REA, this major irregularity rendered 
Northern Michigan’s bid nonresponsive. However, REA waived the 
bond requirement, holding that award to Michigan Electric was per- 
missible as being in the best interests of the Cooperative. 

Your letter of May 26, 1967, asserts that the necessary authority to 
make award under these circumstances is contained in the borrower’s 
loan agreement with REA, Article III, section 3, which permits award 
to other than the lowest responsible bidder “upon a showing that the 
award of a contract to such bidder is in the best interests of the bor- 
rower.” Similar language permitting award on a basis other than 
the low bid when found to be in the borrower’s best interests is con- 
tained in REA Bulletin 40-6, paragraph II F, quoted above. 

The record shows that Michigan Electric, a recently organized firm, 
could not satisfy the standards of the bonding industry, and therefore, 
could not obtain a bond for the face amount of the contract. However, 
because the building materials are to be supplied by the Cooperative, 
materialmen will be paid in any event, and the need for a construction 
bond in the full amount of the contract is lessened. The REA is of the 
opinion the alternative protection furnished here, builder’s risk insur- 
ance to protect the materials while under the contractor’s control and 
a contractor’s bond for the remaining costs, should provide adequate 
protection against all reasonably foreseeable risks under the contract. 

We are further informed that over the past few years in the 
Northern Michigan area, the electric cooperatives have been unable to 
secure adequate competition for construction of transmission lines and 
related facilities, with the result that construction costs are generally 
running much higher than REA budget estimates. It is therefore the 
opinion of the REA that a new construction firm located in the area 
will ultimately be of great benefit in stimulating adequate future com- 
petition in Northern Michigan. Also influencing REA approval of this 
award is the substantial resultant saving to the borrowing Cooperative. 
This saving is many times the possible difference of the cost of the com- 
plete bond coverage required by the invitation and the lesser cost of the 
combination of a bond and builder’s risk insurance furnished by Mich- 
igan Electric. Finally, award under the present invitation was deemed 
preferable to cancellation and reissuance of the invitation because of 
the urgency of the project and the need to schedule the construction 
work during the summer months. 

REA concluded that these were compelling reasons for exercising 
its reserved power to make an award based upon its determination of 
what is “in the best interests of the borrower” and so a waiver was 
granted, thereby permitting award to Michigan Electric. 

While we agree that the factors stated support your decision to 
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waive the major irregularity in Michigan Electric’s bid, we question 
whether proper consideration was given to the possible adverse effect 
such a waiver might have upon free competition. Other offerors who 
complied with the terms of the invitation might be discouraged from 
bidding upon future projects if they believe some bidders may be 
granted waivers of the invitation requirements. Or, conceivably, in 
the belief such bids will be considered, bidders might be lead to request 
other variations from the conditions set out in future invitations. 

Thus, the short range benefit to competition in the immediate geo- 
graphic area could well be offset by the detriment suffered as the result 
of injecting an unneeded element of uncertainty into the competitive 
bidding system through the granting of discretionary waivers per- 
mitting acceptance of nonresponsive bids. 

Furthermore, we cannot agree that the power of the REA reserved 
in the loan agreement and the regulations to authorize exceptions to 
the usual competitive bidding practice of accepting the low bid can 
reasonably be interpreted to cover the action complained of here: 
the awarding of a contract to a nonresponsive bidder. The language 
of paragraph II F of Bulletin 40-6 in general requires award to the 
“lowest responsible bidder on the basis of the lowest bid.” An excep- 
tion is permitted, however, where it can be shown that award on the 
basis of “other than the low bid” is in the borrower’s best interest. 
Within the context of the paragraph we believe the quoted language 
must in each case be read with the addition of the word “responsive.” 
Otherwise, if bids are to be considered only with respect to price and 
the bidder’s responsibility and without regard to responsiveness there 
is no basis for bid comparison and the term “low bid” would have no 
significance. Furthermore, any other interpretation is inconsistent 
with the requirement in paragraph IV F of Bulletin 40-6 that bids 
containing major irregularities be rejected. For these reasons, and 
on the basis of the language employed, we think the sentence of para- 
graph II F referred to above and previously quoted must be construed 
to permit award to a responsive and responsible bidder whose bid was 
not the lowest received. Appropriate examples of this waiver authority 
might be the rejection of the low bid of an unknown contractor to per- 
mit award to a contractor with an established reputation for skilled 
and timely performance; or the rejection of the bid of a seemingly ade- 
quate, experienced contractor in favor of a contractor whose high 
degree of expertise makes him an acknowledged leader in a particular 
industry. 

However, in order to qualify for consideration under this discre- 
tionary power to either reject or accept the low bid, a bid must offer 
the services and supplies described in the invitation rather than a non- 
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conforming alternative selected by the bidder. To construe this dis- 
cretionary function otherwise within the context of procurement by 
advertised bidding would result in a logical contradiction, for it would 
negate a basic premise of competitive bidding, the requirement that all 
bidders be afforded equal treatment. One of the prerequisites for insur- 
ing equal treatment of bidders is the evaluation of all bids on the basis 
of identical specifications and conditions, which in turn requires the 
rejection of bids which materially deviate from the predetermined 
standards of evaluation. 

We therefore conclude that award of this contract was inconsistent 
with the principles of advertised bidding because Michigan Electric’s 
bid clearly did not satisfy the contractor’s bond requirements, an 
essential element of the invitation which rendered the bid nonrespon- 
sive. Furthermore, it is our opinion that REA regulations prohibit 
award under such circumstances. 

Nevertheless, this award appears to have been made in good faith 
and is not contrary to the statute granting broad discretion to the Ad- 
ministrator in these matters. We are also advised that the contractor is 
performing work under the contract. For these reasons, we do not deem 
it advisable to disturb the present award to Michigan Electric. 

We note also the determination of your office that in this instance 
builder’s risk insurance is considered adequate protection for that 
portion of the total contract price which represents the cost of mate- 
rials furnished by the Cooperative. This determination suggests the 
possibility that this less costly form of protection, in combination with 
a contractor’s bond, might provide adequate protection for coopera- 
tives under similar future contracts. If so, we suggest consideration 
of providing in invitations that such arrangement will be regarded 
as an acceptable alternative to the performance bond requirement. 


[B-161571] 


Officers and Employees—Death or Injury—Disability Compensation 
and Retired Pay 


An Air Force sergeant who subsequent to retirement pursuant to 10 U.S.C. 8914 
is injured while employed as a civilian by the Government is not entitled to 
retired pay for the period he receives disability compensation under the Federal 
Employees’ Compensation Act of 1916, as amended, section 7(a) of the act, 5 
U.S.C. 8116(a), prohibiting the concurrent receipt of civilian disability com- 
pensation and military or naval retired pay, and the- provision in the act of 
July 4, 1966, amending the 1916 act to the effect that the receipt of retirement 
benefits will not impair an employee’s right to disability compensation relating 
only to Federal civilian retirement programs, the concurrent payment of civilian 
disability compensation and niilitary retired pay may not be authorized. Cf. 39 
Comp. Gen. 321. 
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To Lieutenant Colonel J. R. Kelliher, Department of the Air Force, 
July 7, 1967: 


Further reference is made to your letter dated May 17, 1967, request- 
ing an advance decision as to the propriety of payment on a voucher in 
the amount of $626.64, representing retired pay withheld from Master 
Sergeant John L. Brinson, AF 699 0346, USAF, Retired, for the period 
January 1, 1967, through March 31, 1967, due to payment to him of 
compensation under the Federal Employees’ Compensation Act. 

You say that Sergeant Brinson retired from the United States Air 
Force on January 31, 1961, pursuant to 10 U.S.C. 8914 under which a 
Regular enlisted member of the Air Force who has at least 20, but less 
than 30, years of service may, upon his request, be retired; that the 
Bureau of Employees’ Compensation, Jacksonville, Florida, informed 
you on November 21, 1966 of his entitlement to compensation effective 
September 21, 1966 due to an injury, which compensation would con- 
tinue through March 28, 1972; and that retired pay had already been 
paid for the period September 21, 1966, through December 31, 1966. 

A civilian Government employee’s right to receive other monetary 
benefits while in receipt of disability compensation on account of in- 
jury suffered in line of duty is limited by the prohibition contained in 
section 7(a) of the Federal Employees’ Compensation Act of Septem- 
ber 7, 1916, as amended, currently codified in 5 U.S.C. 8116(a), which 
provides in pertinent part as follows: 


(a) While an employee is receiving compensation under this subchapter, or 
if he has been paid a lump sum in commutation of installment payments until 
the expiration of the period during which the installment payments would have 
continued, he may not receive salary, pay, or remuneration of any type from 
the United States, except— 


(1) in return for service actually performed ; and 
(2) pension for service in the Army, Navy, or Air Force. 


However, eligibility for or receipt of benefits under subchapter III [Civil Service 
retirement] of chapter 88 of this title, or any other Federal Act or program pro- 
viding retirement benefits for employees, does not impair the right of the employee 
to compensation for scheduled disabilities specified by section 8107(c) of this 
title. [Italic supplied. ] 


The italicized phrase was added by section 5(a) of the act of July 4, 
1966, Public Law 89-488, 80 Stat. 253, 5 U.S.C. App. 757. See second 
sentence of section 7(a) of the codification act of September 6, 1966, 
Public Law 89-554, 80 Stat. 631. 

It has long been held by the accounting officers of the Government 
that section 7(a) of the Federal Employees’ Compensation Act men- 
tioned above bars payment of military or naval retired pay concur- 
rently with disability compensation payments under that act, in the ab- 
sence of a specific statute so providing. See 18 Comp. Gen. 747; 38 id. 
248 ; 40 id. 660, and Steelman v. United States, 162 Ct. Cl. 81 (1963). 
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Since the language inserted by the act of July 4, 1966, does not spe- 
cifically indicate that military retired pay was intended to be included 
therein, you express doubt whether such amendment has the effect of 
authorizing concurrent Federal employees’ compensation payments and 
military retired pay of any nature. 

Prior to the effective date of the act of September 13, 1960, Public 
Law 86-767, 74 Stat. 906, a Federal employee who was injured at work 
had to elect whether to receive compensation benefits for disability or 
the benefits of the Civil Service Retirement Act. Section 202 of the 
1960 act provided that eligibility for or receipt of benefits under the 
Civil Service Retirement Act should in no way impair the employee’s 
right to receive compensation for scheduled disabilities specified in the 
Federal Employees’ Compensation Act. In explanation of section 202 
the Senate Committee on Labor and Public Welfare in Report No. 1924 
to accompany H.R. 12383 which became the act of September 13, 1960, 
stated at page 5: 


This section amends section 7 of the Federal Employees’ Compensation Act to 
permit the payment of compensation for scheduled permanent disability specified 
in subsection 5(a) of the act in addition to benefits under the Civil Service Re- 
tirement Act. At present such compensation and benefits under the Civil Service 
Retirement Act may not be paid for the same period of time. An employee who 
suffers an injury which entitles him to a scheduled award may receive the com- 
pensation provided by the Federal Employees’ Compensation Act for that injury 
although he returns to full-time duty without any loss in pay. It is inequitable to 
force an employee who is eligible to and: elects to retire after sustaining such an 
injury to forgo the compensation provided by the Federal Employees’ Compensa- 
tion Act for the scheduled loss. 


The legislative history of H.R. 10721 which became the act of July 4, 
1966, throws but little light on the intent and purpose of the language 
inserted by section 5(a), other than the following statement by the 
same Committee in S. Rept. No. 1285 (page 5) to accompany the bill 
with regard to section 5: 


Sections 7(a) and 9(a) of the act now provide that receipt of benefits under 
the Civil Service Retirement Act does not deprive an employee of compensation 
for scheduled disabilities under section 5, or for medical services or supplies. The 
amendment made by this section extends this provision to employees who are 
beneficiaries under other Federal retirement systems. 


While H.R. 314, which would have permitted retired personnel of the 
uniformed services to receive benefits under the Federal Employees’ 
Compensation Act without relinquishing their retirement pay retro- 
active to July 12, 1957, was one of the related bills before the House 
Committee on Education and Labor at the time it considered H.R. 
10721 and Honorable Craig Hosmer, sponsor of the bill, submitted a 
statement to the Committee with regard thereto, no specific considera- 
tion appears to have been given the amendment proposed by H.R. 314. 
Two similar bills, H.R. 715 and H.R. 811, were before the Committee 
at the time it was considering the 1960 amendments, and no action was 
taken. Furthermore, a bill, H.R. 724, identical to H.R. 314, was intro- 
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duced by Mr. Hosmer on January 10, 1967, for consideration by the 
90th Congress. 

It should be noted that unlike 5 U.S.C. 8116(b) which lists sepa- 
rately the benefits which accrue because of service “as an employee or 
in the armed forces,” the benefits provided in subsection (a) (section 
5(a) of the act of July 4, 1966) are limited to persons whose rights 
accrue under laws providing retirement benefits for “employees.” In 
such circumstances and since nothing has been found in its legislative 
history which indicates that in enacting the 1966 act the Congress 
intended to accomplish the same results that would have followed the 
enactment of H.R. 314, it appears proper to view subsection (a) as 
relating only to Federal civilian retirement programs and thus as not 
authorizing concurrent payments of civilian disability compensation 
and military retired pay. 

Accordingly, there is no authority for payment of the voucher and 
it will be retained here. 

Appropriate action should be taken to recover the overpayment to 
Sergeant Brinson of retired pay for the period September 21 through 
December 31, 1966. 






































[B-161038] 
Contracts—S pecifications—Military—Standardization Propriety 


The establishment of a Military Specification standardizing a proprietary swivel 
hook for use in tire chain assemblies without including in the test program a com- 
petitive product does not satisfy 10 U.S.C., Chapter 145, which contemplates the 
fullest practicable cooperation and participation of industry in the standardiza- 
tion development, and although in view of the urgent need for tire chains, it 
would not be in the public interest to interfere with the current procurement of 
the item, the integrity of the competitive bidding system requires suspension of 
the further use of the Military Specifications that restrict procurement of chain 
assemblies or spare parts to those concerns using the proprietary hook until other 
competitive articles are tested and evaluated. 


To Dickinson, Wright, McKean & Cudlip, July 10, 1967: 





Reference is made to your letter of March 9, 1967, and subsequent 
communications on behalf of your client, The Thomas Company, 
Minneapolis, Minnesota, protesting any award of a contract under In- 
vitation for Bids (IFB) No. DA-AE07-67—B-1105 issued by the 
United States Army Tank-Automotive Center (ATAC), Warren, 
Michigan, on November 4, 1966. 

The IFB called for two separate sizes and quantities of tire chain 
assemblies, and required their manufacture to be in accordance with 
Military Specification MIL-C-62040(MO) dated June 9, 1966, and 
Military Standards Nos. MS500054 through MS500060 dated June 16, 
1966, which require the use of a patented swivel hook of the Comet 
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Equipment Company for connecting the cross-chains to the side-chains 
of the assemblies. The swivel hook principle allows the cross-chains to 
rotate, giving more uniformity of wear and facilitates the replacing 
of cross-chains which wear out in usage prior to the side-chains. It 


was stated in the invitation that a bidder could elect to purchase the 
swivel hook from Comet Equipment Company, or a licensee of that 


firm, or to manufacture the patented item under a license from Comet 


to the Government, with the Government paying the stipulated royalty 
of 1 cent per hook. In the latter event the amount of royalty involved 
would be added to the bid for evaluation purposes. After several ex- 


tensions of the opening date, bids were opened on March 10, 1967, and 
all bidders elected to purchase the Comet swivel hooks. 

Since The Thomas Company also has patented, and manufacturers, 
a competitive swivel hook which you claim offers all the advantages of 


that type, but use of which in the chain assemblies is precluded by 
the specification cited in the IF'B, you protested the proposed procure- 
ment to this Office by letter dated March 9, 1967, which summarizes 
the basis for your protest as follows: 


In 1958, The Thomas Company was advised that the Army was considering 
adoption of the swivel hook type of chain. Many letters were written by The 
Thomas Company about its product to the Detroit Arsenal, Centerline, Michigan 
(the precursor of the present Army Tank-Automotive Center). In subsequent 
correspondence and meetings, it developed that the Army was actively consider- 
ing use of the Comet swivel hook as the sole source of this item and was prepared 
to issue a “closed specification” requiring the Comet hook on any contract let for 
swivel hook chains. A meeting was held in Detroit on 18 March 1959, at which 
The Thomas Company was represented, as was the Comet Hquipment Company 
and the St. Pierre Chain Company. A Mr. A. W. Kalls of the Detroit Arsenal 
attended this meeting together with several other Army personnel. After that 
meeting the Army decided that it would make no decision about adopting the 
swivel hook. 

In subsequent correspondence, The Thomas Company kept requesting advice 
about current status of testing the swivel hook chains. It was told that if con- 
sideration of swivel hook type chains was undertaken by the Army, it would 
be advised. The Army indicated that performance-type specifications, rather than 
closed or particular product specifications, would be used. The Thomas Company 
offered to make its hooks available for testing. No reply to this correspondence 
was received. 

In approximately the middle of February, 1967, The Thomas Company was 
shocked to learn, from a standard type chain manufacturer, that the Army had 
tested swivel hook type chains sometime in 1963 without testing of the Ruggo 
chain manufactured by The Thomas Company. It was also learned at this time 
that the Army, for the first time, had issued an Invitation For Bids for swivel 
hook type chains. This is the Invitation For Bids captioned above, and it again 
contained a “closed specification” requiring use of the patented Comet swivel 
hook. This may be seen by pages A-3 and G—12, plus drawings MS500058 and 9 
of Bx. 1 attached hereto. Pages A-3 and G—12 recite that the Army, effective 
1 July 1966, had entered into a patent license agreement with Comet. As will 
also be seen by the same pages, any bid must contain an “evaluation factor” 
which will result in the payment of a one cent per swivel hook royalty to Comet. 

Wendell B. Thomas, President of The Thomas Company, obtained an appoint- 
ment with Mr. Kallis of A.T.A.C. in Detroit on 2 March 1967. At that time Mr. 
Kalls advised Mr. Thomas that he “wished he had known” of the Ruggo hook and 
that the Army lacked any funds for testing the Ruggo chain in the same manner 
that the Comet chain had been tested by the Army in 1963. On 8 March 1967, 
Messrs. Kalls and Seiler, together with Messrs. Banton and Kalt of A.T.A.C. ad- 





14 DECISIONS OF THE COMPTROLLER GENERAL [47 


vised Mr. Thomas and the undersigned that a test of the Ruggo swivel type hook 
could not be made since no funds were available for testing. The Thomas Com- 
pany was offered an opportunity to have its chain tested by the Army at some 
indeterminate future date when another Army truck was being tested for other 
matters. It was projected that, if such tests were successful, the Ruggo chain 
might be approved as an alternate source of supply approximately two years after 
such tests. 


In support of your protest you have submitted documentation which 
reasonably supports your statements that The Thomas Company had 
taken appropriate and timely action to have its product included in the 
original tests, and that it had adequate reason to believe (1) that the 
original tests were performed to determine the relative performance 
and merits of just the basic types of chains, including the swivel hook 
type; (2) that if the swivel hook type of chain was standardized The 
Thomas Company and other manufacturers of swivel hooks could bid 
on their competitive products; (3) that it was concluded as of August 
1, 1960, after evaluation of the test results, to retain the regular type 
tire chain as standard issue and abandon attempts to develop per- 
formance requirements for the swivel hook type of chain; (4) and 
that no reconsideration of such conclusions was being made through 
March 6, 1963, when the Army Tank-Automotive Center mailed copies 
of proposed minor revisions to the existing Military Standard for the 
regular type chain to The Thomas Company for comment. Such letter 
was sent although ATAC officials had previously agreed at a meeting 
held with Comet representatives on March 3, 1961, to reevaluate the 
test results, and it had been decided to comparatively test the Comet 
and The St. Pierre Chain Corporation hooks at a meeting held on 
October 3, 1962, between representatives of the Army Tank-Automo- 
tive Command, the Mobility Command and Comet Equipment Com- 
pany. You state further that the 1963 report on the accelerated wear 
tests reveals that swivel hook tests were actually conducted in Feb- 
ruary of that year, prior to your receipt of the letter of March 6. 

It appears that Army does not disagree with your contention that 
The Thomas Company should have been afforded the opportunity to 
have its swivel hook tested along with the Comet and the St. Pierre 
hooks, and the administrative failure in such respect is related in the 
contracting officer’s report, in principal part, as follows: 


* * * In answer to protestor’s allegation as to why he was the only one of the 
three commercial manufacturers not contacted for testing, it can be said first, 
that their product was not known personally or remembered by any of the 
personnel conducting the tests. Secondly, the product line was such that, while 
manufacturers of tire chains were readily identifiable, their component manu- 
facturers were not generally known. * * * 

As to the existence of correspondence between The Thomas Company and the 
Government from 1958 to 1963, an internal investigation at ATAC reveals that no 
files were actually lost. All the correspondence attached to the protest letter has 
been located after some research. The omission of The Thomas Company in receiv- 
ing any Government communication covering the reconsideration of swivel hooks 
is an unfortunate circumstance, attributed to several factors, but clearly not a 
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situation of intentional disregard or of gross negligence by any individual. Until 
1968 this area was the responsibility of the Standardization Branch, R & DH 
Directorate, ATAC. All communications concerning tire chains were sent to 
Thomas Company until March 1963 by this Branch. The last communication 
received from Thomas Company was in 1960. The Thomas Company having been 
informed in 1960 that swivel hooks were not acceptable, would have no further 
reason to contact the Government. In 1963, when ATAC was directed to recon- 
sider the swivel hook principle, this responsibility was assigned directly to the 
Components Engineering Branch, R & EB Directorate. The personnel involved at 
this time had had only limited contact with the previous program. While efforts 
were made to test the swivel hook principle fully, only the Comet and St. Pierre 
hooks were known to them. Files turned over to them by the Standardization 
Branch did not contain the correspondence from or reference to Thomas Com- 
pany as a swivel hook manufacturer. 


In connection with a possible remedy for the situation it is further 
reported : 


Accepting the facts as they are today, what can be done now to remedy this 
situation and to provide consideration for the protestant’s product? In meeting 
with Mr. Thomas and Mr. Warren on 3 March 1967, the ATAC personnel present 
indicated the fact that there are no funds presently available to conduct the full 
scope of tests required to fully evaluate their product. As both arctic and tropical 
climates would be included in the tests, it is estimated that a total cost of $25,000 
is involved. It was determined that the on-vehicle tests would be made when a 
vehicle was being tested in other respects, but that the timing of such a test 
was unknown and might not occur for a year or more, This commitment was 
regarded by Mr. Thomas as unsatisfactory. ATAC is agreeable to requesting 
additional funds for a test but it is not expected that approval for same would 
be granted as no significant economic benefit warranting this expenditure 
could be expected if another source was approved. In the interim, preliminary 
in-house laboratory tests, particularly on the rubber component, are being con- 
ducted on the Ruggo Hook, but only preliminary conclusions can be drawn from 
these tests so no action would be taken until the complete test is made. It should 
also be stated that a fourth type of swivel hook, manufactured by Grizzly Cor- 
poration will be tested along with the Ruggo Hook. 

In considering this protest it should be clearly understood that, should The 
Thomas Company product successfully complete the tests, there is no assurance 
that the present Military Standard would be revised to permit use of the Ruggo 
Hook. However, continuation of a Standard automatically requires periodic 
justification and review. As the Comet and Ruggo Hooks are not interchangeable 
there would be considerable supply problems if both were adopted into the 
Supply System. The Ruggo Hook requires a special tool for installation to the 
side chain, while with the Comet Hook, installation can be made by hand. Cross 
Chains used for Comet Hooks would have to be specially adapted for use with 
Ruggo Hooks. Thus a complete economic and cost study would have to be made 
to determine whether both swivel hooks should be adopted (offers competitive 
benefits) or if the Government is better served by utilizing only one type of 
swivel hook. In this consideration much might depend on the type of license 
offered the Government by each concern. 


In your letter of May 22, 1967, with enclosures, you find such com- 
ments afford you no hope of immediate relief, and to be unreassuring 
as to an eventual satisfactory resolution of the matter. You state: 


This matter is of the sharpest interest to The Thomas Company; the Army’s 
behavior here is affecting the life of its business, both for military procurement 
and the possibility of fleet or commercial purchasing which will follow because 
the Army has “approved” only the Comet hook. The Thomas Company will be 
happy to furnish any number of its swivel hooks and any amount of technical 
assistance necessary for an open, competitive test. The additional funds spent for 
such a test would certainly be money better spent than the prior testing ex- 
penditures. 


You further note in connection with the contracting officer’s state- 
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ment concerning installation of your client’s hook (“Ruggo”) that 
installation is not a problem here since the procurement is for assem- 
bled sets, and replacement cross chains can be attached to such sets by 
hand without the use of tools. Regarding the comment as to the adop- 
tion of both swivel hooks, you also note: 

If competitive field tests did occur, the Army might well find that the Ruggo 
hook of The Thomas Company is a product superior to Comet in wear, mainte- 
nance, and ultimate cost. It might also find that these interchangeubility prob- 
lems are phantoms and that either the Ruggo hook alone or the Ruggo and Comet 
hook together would provide the Army with the best supply for its operations. 

With respect to the conference of March 3, 1967, you say that ATAC 
personnel stated that the tire chain industry had been notified that 
tests would be undertaken on swivel type hooks in 1963. Contrary to 
this statement, you have submitted affidavits by the vice president of 
the S. G. Taylor Chain Company, Inc., and by the executive secretary 
of the National Association of Chain Manufacturers, to the effect that 
those organizations had not been notified that such tests would be un- 
dertaken, although both concerns had been notified and actively par- 
ticipated in the prior consideration of the first proposed Military 
Standard, incorporating the Comet hook design, which had been re- 
jected in 1960. It may be added that the voluminous record furnished 
us by the Army contains nothing to indicate that any such notice had 
been given to anyone other than Comet, although it may be assumed 
that St. Pierre, whose product was also included in the test, was aware 
of it. 

The coordination of military standardization documents with the 
industry concerned is required by chapter 145, Title 10, of the United 
States Code. That the Army Tank-Automotive Command recognized 
its responsibilities in such respect, as they related to the testing of tire 
chains incorporating swivel hooks, is evidenced by the following com- 
munication from the headquarters of that command (date not shown 
on copy furnished this Office) and excerpts from the record of a meet- 
ing of October 3, 1962, referred to therein: 


SUBJECT: Tire Chain Test Program 


To: Commanding General 
U.S. Army Mobility Command 
ATTN: AMSMO-RD 
Center Line, Michigan 


1. This is a record of activities to date on the tire chain test program that is 
being coordinated in the Standardization Branch of the Engineering Division. 

2. From 14 September 1962, numerous telephone calls and contacts have been 
made between chain manufacturers and the Engineering Division. Discussions 
were conducted with the Comet Equipment Company, Omaha, Nebraska and the 
St. Pierre Chain Corporation, Worcester, Massachusetts. Attempts to reach The 
Thomas es hs tonne Minnesota, were unsuccessful. These manufac- 
turers comprise companies known to sell the swivel hook type chain. 

8. A meeting was held in the General’s Conference Room of Building 200A on 
8 October 1962 relative to the program. In attendance were Messrs, G. O. Newcomb, 
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A. Hayes, R. H. Barnowske, V. J. Matles, and S. Laskarides of the Army Tank- 

Automotive Command, Messrs. M. Yedlin and G. Myrick of the Mobility Com- 

= and Messrs. Harold Morris and Glen Bddy of the Comet Equipment 
mpany. 

4. It was agreed at the 3 October 1962 meeting that the St. Pierre, Comet, and 
production tire chains would be tested comparatively. 

5. A draft of the complete tire chain testing has been submitted by SMOTA- 
REC.3 to SMOTA-RBE. After final approval has been given to this program, it will 
be sent to the Comet Equipment Company, Omaha, Nebraska, for their concur- 
rence and approval. 

6. This test program will then be circulated to all chain manufacturers con- 
cerned and to the National Association of Chain Manufacturers for their review, 
comments and/or concurrence. The aforementioned will be advised at that time 
of our intention to re-evaluate the tire chain area. 

7. A request for two (2) Truck, Cargo: 2%4 Ton. 6x6, M35A1 vehicles was sub- 
mitted to SMOTA-—Rev on 9 October 1962. The testing will be conducted with these 
vehicles in the vicinity of the Detroit Arsenal. 

8. Funds will be required by the Dxperimental Division for the actual running 
of the tire chains. A meeting was held on 19 October 1962 with J. Pace, A. Kalls, 
and 8. Laskarides, The Division Office directed SMOTA-REC to allocate funds 
for this purpose. 


FOR THE COMMANDER: 
1 Incl. 
Cy Minutes of Meeting, 
3 Oct 62 
JOHN PAcE 
Acting Chief, Engineering Division 


Excerpts from minutes of meeting of October 3, 1962 
* * * * * s * 


Mr. Barnowske: Glen mentioned that one of his competitors here before, now 
we made attempts to contact The Thomas Company, George, who have made 
some attempts to sell us their swivel configuration and were unsuccessful and 
assumed, based on being unable to obtain any information as to their location, 
that they were out of business, but Mr. Morris and Mr. Eddy have indicated they 
still are in business, so while we are evaluating different configurations, I think 
The Thomas Company should be considered in this also. We’ve had considerable 
amount of correspondence with Thomas on their roller type swivel hook and if 
we are getting into a comparative test of different swivel configurations, they 
should be evaluated along with the others, As Mr. Bddy mentioned, in the St. 
Pierre configuration we would not be able to replace our standard cross-chain 
with their hook, because of the design. Their key principle is a little different, in 
that they groove the end links in the cross-chain, in order to fit this thing over. 
The same thing on the Thomas, The Thomas uses the normal end connector, at- 
taching the cross-chain to the side chain. Then they utilize this rubber roller with 
the swivel hook attached to that, to get the rotating cross-chain. Now the differ- 
ence in the Thomas configuration is that we have a shorter cross-chain, so here 
again we are getting away from standard cross-chain. 


Mr. Newcomb: We are not trying to predetermine our conclusions as far as I am 
concerned, we are trying to get some comparative test results, on various types 
of swivel hooks, determine the degrees of ease of maintenance and practicality 
on this thing. If we can get Thomas or one or two other people, as far as I am 
concerned in this thing, if we can physically handle this number of vehicles on 
the test program and mix things up sufficiently so that we are not tied to convoy 
operations in getting reasonably comparable data out of them, I see no reason 
for holding off on it. Running these things locally, our cost shouldn’t be too much. 
I haven’t any idea yet of what they might be. There was no sense in trying to 
figure out what this is going to cost somebody until we have some basis for agree- 
ment that you people were satisfied. ° . * 4 * 2 


Mr. Newcomb: Let’s get back then, Harold, to the publicizing of this program. 


Mr. Morris: I felt that all chain companies should be notified of the test and 
be present if they cared to be. To prove to themselves and to ourselves that there 
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is no advantage being given to any chain company or anybody that’s got swivel 
hooks. No matter who you would like to have supply the chain is perfectly agree- 
able to us. The chain is the same in one tire chain as in another. 


Mr. Newcomb: The reason behind your suggestion that this thing be publicized 
as you just expressed it, seems reasonable to me. Certainly if we run these tests 
and accede to your request to be permitted to have someone there when you 
wanted them there, not necessarily for the whole bit, but periodically or the 
whole time you see fit, we ought to offer this opportunity to other people in 
case they so choose. * * * If we are going to have any reaction from the chain 
industry to tests or any decisions resulting from the tests, I agree that they 
probably should be informed of it and invited to witness, inspect, etc., if they so 
choose. 
e s * . * . > 
Mr. Newcomb: Now we are arguing details and I am sure that Mr. Eddy and 
Mr. Morris couldn’t care less whether we want to stop every 20 feet or once a mile 
or every two miles—it will take us a little longer or a little less time to get results 
on the thing. If we can get basic agreement, I think we have, basic agreement on 
a type of test program which will give us some answers. It might help come to a 
conclusion on this thing. I think we can iron out those details; fit in some of 
these things we've talked about, all of these things we’ve talked about, as far as 
the procedural details, into an expanded test program, send it to Comet Equip- 
ment Company, and use this as a means for announcing our venture to the chain 
industry in general, as to what we propose to do * * * invite their comments by 
a certain stated period, and then we can go ahead and run our test. I know this 
coordination procedure is going to stretch things out timewise, but it might save 
some time in the long run. 
* * * * . . + 

Mr. Newcomb: * * * We will take your suggestion Mr. Eddy that the bar 
reinforced tire chain be lopped off of this test program under consideration, 
and when the program has been redone, gets sent out for comment, we will cover 
this in some fashion, letting people know whether we are or are not going to test 


it. 

+ * «€ * * * 
Mr. Yedlin: * * * I especially like this idea of everyone being notified and 
having an equal opportunity so there won’t be any throwbacks after this whole 
thing is over, 
Mr. Newcomb: In relation to that particular thing, we’re more or less in the 


same situation here on this test program as we are on our specifications or a 
standard or some other thing we are trying to coordinate. We'll solicit comments. 
We cannot promise to make everybody happy or even any one organization 
happy because it’s our test program, and as long as we are running it, we’re 
going to have to make our own decisions as to how this should go. We do not, 
however, want to enter into something which is obviously objectionable to every- 
body concerned except us, unless we have good reason for so doing. * * * We 
would be specifically interested in receiving from Comet written concurrence, or 
objections, if there are objections, to the test program as it is finally pumped 
to you. 
* * * s « © * 


Mr. Hddy: I am requesting that I may participate in this test. In fact ride on one 
of the trucks. 

Despite the intentions expressed in this meeting, no further attempts 
appear to have been made to communicate with The Thomas Company 
or to include its hook in the testing program. In view of the statement 
in paragraph 4 of the quoted letter to the commanding general of the 
Mobility Command, it is impossible to accept the implication of the 
contracting officer’s report that the personnel involved in the test pro- 
gram had no knowledge of the Thomas hook, whether or not they had 
the files of prior correspondence with Thomas. 





re Orr FY OD 


~~ ao 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 19 


While reference is made to unsuccessful attempts to reach The 
Thomas Company, the record does not indicate the nature of such 
attempts, and the record of the meeting of October 3 clearly shows 
that Government personnel were then informed that The Thomas Com- 
pany was still in business. Since letters sent by the Standardization 
Branch under dates of July 9, 1962, and March 6, 1963, to The Thomas 
Company at 1645 Hennepin Avenue, Minneapolis 3, Minnesota, were 
received by that Company, and we are not advised that any other 
communications addressed to it were returned undelivered, we are 
unable to conclude that a serious or determined effort to notify it of 
the test program would have been unsuccessful. 

Although it is also stated in the letter quoted above that after 
approval the test program would be circulated to all chain manufac- 
turers concerned and to the National Association of Chain Manu- 
facturers for review, comments and/or concurrence, the record con- 
tains no indication of any communication or contact of any kind with 
any chain manufacturers, other than Comet and St. Pierre, concerning 
the proposed test program or the Army’s intention to reevaluate the 
tire chain area, until after the tests had been completed. 

On June 14, 1965, ATAC issued an IFB for 121,000 swivel hooks of 
the Comet design, after which Army received correspondence from 
the National Association of Chain Manufacturers and individual tire 
chain producers complaining of the Government’s failure to coordi- 
nate with the industry, and of the proprietary character of the swivel 
hook. A contract was awarded to Comet on September 8, 1965. On 
October 12, 1965, Army met with members of the industry to discuss 
the procurement of swivel hooks, and to advise of the Government’s 
intention to hold meetings with industry prior to revision of tire chain 
specifications. On December 4, 1965, copies of the proposed Military 
Specification and standards for tire chains incorporating the Comet 
swivel hook design were sent to the industry for comment, and a meet- 
ing with industry to discuss such documents was held by ATAC on 
February 23, 1966. While the record before this Office does not include 
the industry reports on the proposed specification and standards, the 
minutes of the February 23 meeting reflect industry dissatisfaction 
with the test program having been conducted without the industry 
being informed thereof and afforded an opportunity to participate 
therein. 

From the record, we believe it to be highly questionable whether 
the subject Military Specification, standardizing the proprietary 
Comet swivel hook feature, can be said to have been developed with 
the fullest practicable cooperation and participation of industry, as 
contemplated by chapter 145, Title 10, U.S. Code. Further, it is our 
view that the circumstances relating to the exclusion of The Thomas 





20 DECISIONS OF THE COMPTROLLER GENERAL [47 


Company hook, and apparently another available swivel device, from 
the test program are such that the integrity of the competitive bidding 
system requires that further use of the specification restricting pro- 
curement of chain assemblies or spare parts to those using the Comet 
hook be suspended until other available competitive articles shall have 
been tested and evaluated. By letter of today we are advising the Secre- 
tary of the Army to that effect. 

With reference to IFB No. DA-AEO7-67-B-1105, this Office was 
advised on May 17, 1967, in accordance with paragraph 2-407.9(b) (2) 
of the Armed Services Procurement Regulation, of Army’s intention 
to make award prior to the final resolution of your protest. Such action 
was being taken pursuant to a determination by the contracting officer 
that the chains were urgently required, and the following reasons 
which were advanced in support of such action by the Director of 
Procurement and Production, Army Tank-Automotive Command: 


1. Pursuant to ASPR 2-407.9(b) (2), approval is requested for the Contract- 
ing Officer to make an award on the subject Invitation for Bids, prior to the 
resolution of the protest of The Thomas Company. 

2. Specifically, the reasons for such action are as follows: 

(a) Consideration and testing of the protestor’s product will require an esti- 
mated minimum of one (1) year. This would mean a delay in excess of one year 
in placing a contract for these requirements and actual delivery would then 
not occur prior to an estimated lapse of two years. 

(b) The supply status of the items in the IFB is such that military users are 
directly dependent on this procurement to meet their needs for this coming 
winter. There are currently no assets on hand of Item 2 of this Invitation for 
Bids with customer requistions being held on back order. Present Item 1 assets 
are expected to be exhausted before this coming winter. 

(c) Tire chains are currently in use by Southeast Asia combat troops oper- 
ating in muddy terrain. 

(d) The Lack of these tire chains can render a vehicle inoperative and also 
create a serious safety hazard. 

(e) Delivery schedules on the subject Invitation for Bids were formulated 
on the basis of award on or before the middle of May 1967 with initial delivery 
starting on or before October 1967 and terminating prior to December 1967. 
Because of the impact of commercial orders on the tire chain industry during 
the winter season and resultant production scheduling, it is unlikely that the 
low bidders on the IFB would grant any additional extension of the acceptance 
period. Consequently, the subject IFB would have to be cancelled and resolicitated 
with necessary scheduling of very limited delivery portions in early 1968 with 
the major portions being delivered in the spring and summer of 1968. 

(f) Award of this Invitation for Bids will not prejudice the protestor’s com- 
petitive position in future procurements when and if his product can be in- 
corporated into the specifications. The protestor has voiced concern that an 
award under this Invitation for Bids would possibly involve the investment by 
a bidder of capital to fabricate the Comet patented subcomponent and thus, 
in the future, the protestor would be at a competitive disadvantage in sell- 
ing his product. However, this will not occur as all bids received on the pro- 
tested IFB are based on the bidder buying the Swivel Hook from Comet rather 
than manufacturing the Swivel Hook under the Patent License Agreement. 


In view of the urgent nature of Army’s need for tire chains, as out- 
lined in paragraphs (b) and (e) above, indicating that such needs 
would suffer from the delay associated with a readvertisement, we 
do not consider it to be in the public interest to interfere with the sub- 
ject procurement, and your protest as it relates thereto is denied. 
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[B-161325] 


Contracts—Buy American Act—Foreign Products—Component v. 
End Product 


Where the cost of foreign batteries required in modification kits as part of 
diesel electric units represents approximately 1 percent of all the components 
of the unit, the battery is not considered an “end product” subject to the re- 
strictions of the Buy American Act (41 U.S.C. 10a-d), but a “component” of 
the unit. To exclude the batteries from the definition of component in the Buy 
American Act clause included in the contract pursuant to paragraph 6—104.5 
of the Armed Services Procurement Regulation on the basis the batteries are 
not directly incorporated in the diesel electric units and therefore do not lose 
their identity or are not substantially changed in form would be too narrow a 
definition of component. Therefore, the use of forei~n batteries in the diesel 
units is not considered a violation of the Buy American clause of the con- 
tract. 


Bids—Buy American Act—Foreign Product Determination— 
Component v. End Product 

The establishment of criteria by which contracting officers as well as con- 
tractors may have guidance as to what is a “component” and what is an “end 
product” within the meaning of the standard “Buy American Act” clause 
incorporated in contracts pursuant to paragraph 6—-104.5 of the Armed Services 
Procurement Regulation is not within the province of the United States Gen- 


eral Accounting Office, except to the extent the application of the terms to the 
facts of a particular case may serve such purpose. 


To Covington & Burling, July 12, 1967: 


Further reference is made to your letters of April 20 and June 13, 
1967, on behalf of Nife Incorporated, concerning applicability of the 
Buy American Act, 41 U.S.C. 10a-d, to class 2 alkaline nickel cadmium 
high rate discharge industrial storage batteries, which are among the 
items being procured from Allis-Chalmers Manufacturing Company 
by the Corps of Engineers under Contract No. DACA 13-67-C-0002. 

The subject contract was awarded on July 19, 1966, pursuant to 
Invitation for Bids No. ENG-04-548-66-8, and calls for furnishing 
Wing III, IV, and V modification kits containing equipment neces- 
sary for modifying the standby power facilities at various Minuteman 
ICBM launching sites. The batteries are required in the Wing IV 
modification kits as part of the diesel electric unit. Since the batteries 
are manufactured in Italy, although they are being purchased from a 
United States firm by the contractor, you contend the Buy American 
Act is applicable to their procurement. 

The invitation and contract include the Buy American Act clause 
required by Armed Services Procurement Regulation (ASPR) 6- 
104.5, which provides, in pertinent part, as follows: 


(a) In acquiring end products, the Buy American Act (41 U.S.C. 10a—d) provides 
that the Government give preference to domestic source end products. For the 
purpose of this clause : 


313-968 06-9—4 





22 DECISIONS OF THE COMPTROLLER GENERAL [47 


(i) “components” means those articles, materials, and supplies, which are 
directly incorporated in the end products; 

(ii) “end products” means those articles, materials, and supplies, which are 
to be acquired under this contract for public use ; and 

(iii) a “domestic source end product” means (A) an unmanufactured end 
product which has been mined or produced in the United States and (B) an end 
product manufactured in the United States if the cost of the components thereof 
which are mined, produced, or manufactured in the United States or Canada 
exceeds 50 percent of the cost of all its components. For the purposes of this (a) 
(iii) (B), components of foreign origin of the same type or kind as the products 
referred in (b) (ii) or (iii) of the clause shall be treated as components mined, 
produced, or manufactured in the United States. 

(b) The Contractor agrees that there will be delivered under this contract 
only domestic source end products * * *, 


It is the administrative position that the Wing IV modification kits 
consists of two items, its diesel electric unit and the automatic switch- 
ing unit, which are the “end products” being procured under the con- 
tract and that each unit is comprised of several “components.” Among 
the so-called “components” making up the diesel electric unit are an 
engine, radiator, generator, exciter, generator control panel, engine 
cranking panel, monitor and alarm panel, battery charger panel, en- 
gine auxiliary and safety devices, lubricating oil level control and an 
ethylene glycol solution for the engine and radiator cooling system. 
Since the cost of the battery represents approximately 1 percent of 
the cost of all of these “components,” the agency contends that the 
diesel electric unit is a “domestic source end product” within the mean- 
ing of the above-quoted contract clause and applicable statute and 
regulations. 

The procuring activity concedes your argument that the battery, 
and for that matter, any other item listed above does not lose its sepa- 
rate identity when made a part of the diesel electric unit, and would 
qualify as an end product if procured separately. However, they are 
quick to point out their interest in procuring a diesel electric wnit, not 
the various parts which comprise it; and that they require delivery 
of a complete unit, tested for severe shock endurance, vibration, relia- 
bility, and meeting specified performance requirements for the unit 
as a whole. 

It is your contention that the batteries to be supplied with the 
diesel electric units are “end products” within the meaning of the Buy 
American Act and subject to the restrictions thereof. Although you 
urge our ruling to this effect, you do not ask that the sanctions of 
such a ruling be applied to the subject procurement at this late date. 
In addition to the specific ruling with respect to these batteries, you 
ask for a general holding establishing “meaningful criteria by which 
contracting officers as well as contractors may receive guidance with 
respect to the question of what is a “component” and what is an 
“end product” within the meaning of the standard “Buy American 
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Act” clause. It is your position that, without such guidance, applica- 
bility of the act depends on the “fortuitous circumstance of how 
broadly a procuring activity happened to describe what it was pur- 
chasing,” which is precisely what you believe the procuring activity 
has attempted in the instant case. 

Turning first to the status of the batteries in this procurement, you 
attempt to exclude them from the Buy American clause definition 
of “component” since they are not directly incorporated in the diesel 
electric units in the sense that they lose their separate identity or 
are substantially changed in form. This is the definition you have 
urged we establish as criterion to guide agencies and contractors and 
the definition you ascribe to our decision of April 27, 1966, 45 Comp. 
Gen. 658. 

We believe this is too narrow a definition; we can envision situa- 
tions where an article may reasonably be considered a component and 
yet not lose its separate identity or be substantially changed in form. 
For example, the screws securing a leg to a table retain their identity 
and form but are certainly a component of the table. Similarly, the 
spark plug in an automobile engine is a component. While the decision 
cited by you did involve an article which lost its identity and was sub- 
stantially changed in form, the decision did not either directly or by 
implication so limit the definition of “component.” Whether a par- 
ticular article is a “component” or “end product” may also be defined 
in terms of use or function intended. 

You also take issue with the administrative arguments that the test- 
ing and performance requirements of the unit as a whole indicate the 
battery is a component, and that calling the various items comprising 
the diesel electric unit “components” in the specifications is evidence 
that they are in fact “components.” We might agree that the latter 
argument has little probative value. However, we believe the former 
argument is determinative of the question you raise with regard to the 
status of the batteries in the instant procurement. 

Under the terms of the contract the contractor agrees that only 
“domestic source end products” will be delivered. This requirement is 
in compliance with the Buy American Act, 41 U.S.C. 10a, which pro- 
vides that only such manufactured articles, materials, and supplies as 
have been manufactured in the United States substantially all from 
articles, materials, or supplies mined, produced, or manufactured in the 
United States, shall be acquired for public use. To assist in administra- 
tion of the act, Executive Order No. 10582, December 17, 1954, pro- 
vides as follows: 


Sec. 2(a) For the purposes of this order materials shall be considered to be 
of foreign origin if the cost of the foreign products used in such materials 


















































24 DECISIONS OF THE COMPTROLLER GENERAL [47 





constitutes fifty per centum or more of the cost of all the products used in such 
materials. 


Since 1954 the 50-percent rule has been accepted as the test whether 
a manufactured article has been manufactured “substantially all” 
from domestic articles, materials or supplies within the meaning of 
the statute. However, the question whether assembly of the various 
components produced a product which was “manufactured” in the 
United States, and therefore qualified as a “domestic source end 
product” under the 50-percent rule was unsettled until recently. 

In a decision dated May 22, 1967, 46 Comp. Gen. 813, we had 
occasion to define the term “manufactured” as used in the Buy Ameri- 
can Act at 41 U.S.C. 10b, which relates to construction contracts. 
While in that case, the definition of “domestic construction material” 
was involved, the statutory, regulatory and contractual Buy American 
provisions are sufficiently similar to require a similar conclusion here. 
That contract called for delivery of close coupled circulating pump 
units having a pump and motor mounted on the same base and 
physically attached. The pumps were American-made and the motors 
English-made, and the pumps and motors were mounted, attached and 


aligned by the American pump manufacturer. In resolving the ques- 
tion whether the assembly constituted a “domestic construction mate- 
rial” we stated the following : 


We have been unable to find any holdings by the courts, or in previous decisions 
of our Office, which are controlling, or even materially helpful, to us here. Since 
the Buy American Act does not define the term “manufactured” as used therein, 
we have reviewed the legislative history of the Act. On February 3, 1988, page 
8267 of the 76th Congressional Record, the Senate considered a proposed amend- 
ment which would have omitted the provision sponsored by Senator Hiram W. 
Johnson to require the acquisition of only such articles as have been manu- 
factured in the United States “substantially all from articles, materials, or 
supplies mined, produced, or manufactured, as the case may be, in the United 
States.” When asked to comment on the proposed amendment, Senator Johnson 
made the following statement : 

“Mr. President, the Senator from Wisconsin strikes out, as I recall, lines 7 to 12 
of section 2 of the bill. He inserts in lieu thereof : 

“ ‘Articles of the growth, production, and/or manufacture of the United States.’ 

“From my standpoint, the vice of his amendment is that from outside, from 
a foreign country, could be brought into this country the material which could 
Ps manufactured as seen fit, and then it would not be within the prohibition of 

e law. 

“For instance, as I have repeatedly stated upon the floor, the impelling cause 
of this measure was the situation at the Boulder Dam, where it was expected 
that the lowest bid would be from Germany for the turbines or generating 
machinery and the like—a transaction involving about $6,000,000. Now, assume 
that they brought over from Germany part of the machinery, and assume that 
they brought over then in another ship another part of it, and in another ship 
another part of it, and then, in some factory in this country it was assembled and 
manufactured. Then, there would be no prohibition upon it such as I desire to 
put in this bill upon bids of that sort.” [Italic supplied. ] 


It does not appear from his use of the terms “assembled” and “manufactured” 
that Senator Johnson intended any special distinction between those terms in 
the application of the proposed legislation, nor does his illustration indicate 
that the referenced turbines or generating machinery were not to be considered 
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as “manufactured” in the United States upon assembly therein of their foreign- 
manufactured components. 

In view of the foregoing, we find no compelling reason for narrowing the 
meaning of the term “manufactured” as used in the Buy American Act to 
exclude what the Schwartz Company, through Deming, did in the instant case. 
Accordingly, each complete pump unit delivered by that company to the con- 
struction site should be regarded as constituting a manufactured construction 
material, which had been manufactured at Deming’s factory in the United 
States, and therefore as being within the definition of a “Domestic construction 
material,” since its U.S.-manufactured components exceeded 50 percent of the 
cost of all its components. 

Neither 41 U.S.C. 10a dealing with contracts for supplies nor 41 
U.S.C. 10b dealing with construction contracts uses the terms “end 
items” or “components.” However, the clause prescribed at ASPR 
6—104.5 which was incorporated in the instant contract requires de- 
livery of “domestic source end products” and distinguishes between 
and defines “components” and “end products.” The clause included in 
the contract considered in B-161061, supra, is prescribed at FPR 
1-6.205, and in general requires that only “domestic construction 
material” be delivered and distinguishes between and defines “con- 
struction material” and “component.” Except for the use of the term 
“end product” in the former and “construction material” in the latter, 
the two clauses are, in effect, the same. In both cases, longstanding 
administrative interpretation tends to establish the clauses as properly 
within the language and intent of the statutory provisions. 

In view of the foregoing, we believe that the reasoning applied in 
the earlier case is equally applicable to the instant procurement and, 
therefore, use of the foreign batteries in the diesel electric units is not 
a violation of the Buy American clause of the contract. 

The establishment of criteria for determining what is a “component” 
and what is an “end product,” which you have suggested our Office 
undertake, is not within our province, except to the extent that our 
application of these terms to the facts of a particular case may serve 


such purpose. 
[B-156913] 


Decedents’ Estates—Pay, Etc., Due Military Personnel—Amounts 
Withheld From Hospitalized Veterans—Retired Pay v. Pensions, 
Ete.—Insane and Incompetent Members 


The ruling in Berkey v. United States, 176 Ct. Cl. 1, that the amount of accu- 
mulated retired pay withheld pursuant to 38 U.S.C. 8203(a) (1) from a retired 
officer of the uniformed services adjudicated an incompetent who died intestate 
while receiving care in a Veterans Hospital may be paid to the decedent’s son 
will be followed by the Comptroller General as the court’s construction that 
section 8208(b) (1), barring payment of an accumulated lump sum in the event 
of an incompetent’s death, has no application to payment of retired pay—not 
considered a gratuity—to members of the immediate family of a decedent, elim- 
inates discrimination, and results in the uniform disposition of the accumulated 
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retired pay withheld under 88 U.S.C. 3203(a)(1) from both competent and in- 
competent retired members. 

Pay—Retired—Withholding—Veterans Administration Care and 
Treatment—Disposition of Pay Upon Incompetent’s Death 


Under the ruling in Berkey v. United States, 176 Ct. Cl. 1, that the retired pay 
withheld pursuant to 88 U.S.C. 3208(a)(1) from a retired member of the uni- 
formed services adjudged incompetent who died while receiving care in a Vet- 
erans Hospital is payable to members of the immediate family of a decedent as 
the forfeiture provisions of 3203(b) (1) are inapplicable to withheld retired pay, 
considered earned compensation and not a gratuity, retired pay is for distribu- 
tion under 10 U.S.C. 2771, as there is no basis for distinguishing between cases 
involving a competent or an incompetent retired member. Therefore distribution 
of the withheld retired pay in both categories—competent and incompetent— 
should be on the same basis, and claims similar to the Berkey case handled as 
indicated in 40 Comp. Gen. 666, and 41 Comp. Gen. 218 is reversed. [Decisions 
suspended by B—156913, June 24, 1968, until Lorimer case, USDC CA No. 206-67, 
is settled. ] 


To the Secretary of Defense, July 14, 1967: 


Further reference is made to letter of April 28, 1967, from the As- 
sistant Secretary of Defense (Comptroller) requesting decision 
whether this Office will follow the ruling of the Court of Claims in 
the case of Berkey v. United States, 176 Ct. Cl. 1, regarding payment 
of accumulated (withheld) retired pay upon the death of an incom- 
petent retired member of the uniformed services in a Veterans Ad- 
ministration hospital. Department of Defense Military Pay and 
Allowance Committee Action No. 399 discussing this matter was re- 
ceived as an enclosure. 

The plaintiff, Charles M. Berkey, was the only child of Captain 
Charles M. Hurt, United States Army, retired. Captain Hurt was 
placed on the retired list July 31, 1930, for disability incident to 
service in accordance with the provisions of section 1251, Revised 
Statutes, 10 U.S.C. 938 (1946 ed.). In the month of October 1947 he 
was admitted to the Veterans Administration Hospital, Murfrees- 
boro, Tennessee, as an adjudicated incompetent. He remained hospi- 
talized continuously until his death intestate on August 6, 1962. Effec- 
tive April 1, 1948, one-half of his monthly retired pay was withheld 
as required by applicable provisions of law now codified in 38 U.S.C. 
3203(a) (1). The reduction in his retired pay continued through the 
date of his death. 

Plaintiff's Berkey’s suit was for the amount of accumulated and 
unpaid retired pay withheld from his incompetent father under au- 
thority of section 3203(a)(1) which statutory provision governs the 
payment of veterans’ compensation or retirement pay in the case of 
certain veterans who are being furnished hospital treatment or insti- 
tutional or domiciliary care by the Veterans Administration. Section 
3203 (a) (1) provides that under certain conditions veterans’ compen- 
sation payments or retirement pay shall continue without reduction 
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for a 6-month period following admission of the veteran or retired 
member for treatment or care and that after 6 months only one-half 
of the veterans’ compensation or retired pay shall be paid. 

Section 3203(a)(1) further provides that when discharged from 
such treatment or care upon certification by the officer in charge of the 
hospital, institution or home, that maximum benefits have been re- 
ceived or that release is approved, the veteran or retired member shall 
be paid in a lump sum the total amount by which his veterans’ com- 
pensation or retirement pay has been reduced. If treatment or care is 
terminated by the veteran or retired member against medical advice or 
as a result of disciplinary action, the amount of veterans’ compensation 
or retired pay which has been withheld from such veteran or retired 
member may not be paid to him until the expiration of 6 months after 
such termination of treatment or, in the event of his prior death, as 
provided in section 3203 (a) (2) (A). 

Section 3203(a)(2)(A) establishes the following order of prec- 
edence for payment of the lump sum (accumulated veterans’ compen- 
sation or retirement pay) in the event that a veteran or retired member, 
subject to the statutory provisions above referred to, dies while receiv- 
ing hospital treatment, institutional or domiciliary care furnished 
by the Veterans Administration or before receiving payment of such 
lump sum: (1) spouse, (2) children in equal parts, or (3) dependent 
parents in equal parts. 

Under section 3203(b) (1) the compensation or retirement pay of a 
veteran or retired member whose status lies within the scope of the 
above-cited statutory provisions and who has been rated by the Vet- 
erans Administration as being incompetent by reason of mental ill- 
ness is subject to the same restrictions and limitations prescribed in 
section 3203(a)(1). Thus payment of the full amount of veterans’ 
compensation or retirement pay is authorized in such a case for a 6- 
month period following admission to hospitalization or care with re- 
duction to a one-half basis thereafter. As to a lump-sum payment in 
such a case, section 3203(b) (1) expressely provides: 

* * * however, no payment of a lump sum herein authorized shall be made to 
the veteran until after the expiration of six months following a finding of com- 


petency and in the event of the veteran’s death before payment of such lump sum 
no part thereof shall be payable. 


In the decision of June 10, 1966, the court conceded that read 
literally the provisions of section 3203(b) (1), quoted above, “would 
bar payment of the accumulated lump sum to the survivors of an in- 
competent veteran such as plaintiff’s [ Berkey’s] father, who dies in the 
hospital while still incompetent.” Based on the legislative history and 
the presumed purpose and policy of the statutory provisions in ques- 
tion and distinguishing accumulations of gratuitous benefits (see foot- 
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note 15, page 9 of the slip opinion) from accumulated retired pay, 
the court concluded that it had not been the intent of the Congress to 
prohibit payment of withheld retired pay to members of the immedi- 
ate family in such a case. Thus, the decision of June 10, 1966, construes 
the law in a manner which, in the circumstances described, eliminates 
any discrimination and results in the uniform disposition of accumu- 
lated retired pay which has been withheld under authority of section 
3203 (a) (1). 

Since such a construction of the provisions of law in issue is not 
untenable, the first question, which reads as follows: 


Will the Comptroller General follow the ruling of the Court of Claims in 
Berkey v. U.8., Ot. Cl. No, 171-65, 10 June 1966, and allow payment of accumu- 
lated retired pay upon the death of an incompetent member? 


is answered in the affirmative. 
The second question inquires whether, if the answer to question 1 is 
in the affirmative: 


Will payment be governed by 10 U.S.C. 2771, as decided in 40 Comp. Gen. 666 
with respect to competent veterans, or will the distribution provisions of 38 
U.S.C. 3208 (a) (2) (A) apply, as indicated in Berkey v. U.S.? 


As indicated above, the court in the decision of June 10, 1966, 
emphasized the point that retired pay withheld under the provisions of 
section 3203(a)(1) is not a gratuity or mere pension. See page 10 of 
the slip opinion. The court also noted that military retired pay, 
excepting World War I emergency officers’ retired pay “has generally 
not been considered a pension, grant, or gratuity, but as something the 
serviceman earns and has earned.” See footnote 9, page 6 of the slip 
opinion. 

On page 8 of the slip opinion the court remarked that the theme of 
the entire legislative history is that accumulated gratuitous benefits 
shall be paid, after death, only to close relatives and not to remote or 
collateral kin; that the law was designed “to prevent the payment of 
gratuitous benefits for incompetent veterans, receiving care at public 
expense, from accumulating in excessive amounts and passing, on 
death, to relatives having no claim against the Government on account 
of the veteran’s military service (i¢., relatives farther away than 
wives, children, and parents).” After expressly noting that “The 
stress [in the congressional debate] is always on the double note that 
federal largess should not pass to collateral kin” the court added “On 
the other hand, there was no reference to accumulated retirement pay 
and no suggestion at all that such earned compensation would be lost 
to the wife or children if the incompetent died in the hospital or before 
recovering his sanity.” 

The decision of June 10, 1966, seems to distinguish retirement pay 
withheld under authority of 38 U.S.C. 8203(a)(1) from gratuitous 
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veterans’ benefits, including World War I emergency officers’ retire- 
ment pay, and concludes that such retirement pay that has been with- 
held under the provisions of 38 U.S.C. 3203(a) (1) in the case of an in- 
competent retired member is not subject to the forfeiture provisions of 
38 U.S.C. 3203(b) (1). While the court bases its conclusion on the 
theory that the statute was not intended to “cut off the immediate 
family of an institutionalized incompetent veteran from the accumu- 
lated residue of his retirement pay,” the opinion does not indicate the 
specific statutory authority for determining the persons eligible to 
receive such amount. This office has held that retired pay withheld 
under section 3203(a) (1) in the case of deceased retired members who 
were not incompetent was for distribution under the provisions of 10 
U.S.C. 2771 (40 Comp. Gen. 666), and since the court has now held the 
forfeiture provisions of section 3203(b) (1) to be inapplicable in the 
case of incompetent members, we see no basis for distinguishing be- 
tween the case involving a competent retired member and the case of 
an incompetent member. 

Accordingly, it is our view that distribution of withheld retired pay 
in both categories should be made on the same basis and, hence, other 
claims similar to the Berkey case should:be handled as indicated in 40 
Comp. Gen. 666. Decision of October 2, 1961, 41 Comp. Gen. 218, is 
reversed, 


[B-161483] 


Equipment—Automatic Data Processing Systems—Selection and 
Purchase—Negotiation Procedures 


The refusal of the Air Force in selecting a source for furnishing electronic data 
processing equipment (EDPE), to be purchased by General Services Adminis- 

tration (GSA) under the Federal Supply System, to discuss the technical de- 
ficiencies of the proposal that offered a lower price than that of the only proposal 
out of four considered acceptable violated 10 U.S.C. 2304(g), which provides 
for written or oral discussions with all responsible offerors submitting proposals 
within a competitive range, price and other factors considered, when a negotiated 
procurement exceeds $2,500, and the authority of GSA to coordinate and provide 
for the economic and efficient acquisition of DDPE neither impairing the selec- 
tion right of an agency nor exempting the selection from procurement laws and 
regulations, further discussions should be conducted on the low proposal, which 
having met all requirements except one portion of a demonstration test is within 
a competitive range, and on any other proposals satisfying the “within a competi- 
tive range” requirement. 


To the Secretary of the Air Force, July 14, 1967: 


Further reference is made to the protest of Honeywell Incorpo- 
rated, against the selection of IBM as the source for furnishing the 
standard electronic data processing equipment to be used in support 
of the Air Force’s base level data automation standardization plan 
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known as Phase II (ESQ Project 25-65), which was the subject of 
letters dated June 7 and 16, 1967, with supporting reports and docu- 
ments, from William Munves, Deputy General Counsel, and Leonard 
Marks, Jr., Assistant Secretary, respectively. 

Phase II is implementation of the Air Force’s plan to standardize 
data systems and data processing equipment at the base level which 
was initiated as a two-phase program in 1962. Phase I, encompassing 
certain management functions, is reported well underway. Appar- 
ently a third phase was decided on subsequent to 1962, and this has 
been implemented as Phase IIT. Phase II is intended to provide sup- 
port for management functions not included in either of the other two 
phases, such as military and civilian personnel, maintenance engineer- 
ing, civil engineering, accounting and finance, medical equipment and 
services, operations and support safety, and transportation. 

The data processing industry was informed of plans to proceed with 
Phase IT as early as January 21, 1966, in a letter from the Electronic 
Systems Division, Hanscom Field, Massachusetts. This was followed 
by a letter dated February 8, 1966, from Assistant Secretary Marks 
to 82 companies advising of his interest in learning industry intent 
and capability to meet the needs for “third generation” modularity in 
both equipment and software. A further letter requesting expressions 
of interest in receiving the soon to be issued request for proposals was 
sent to 44 companies on May 29, 1966. Request for Proposals (RFP) 
No. ESQ Project 25-65 was issued on July 31, 1966, to the 15 com- 
panies expressing an interest in receiving it. The RFP, as amended, 
called for submission of proposals in three separately bound binders, 
with Part I (Systems Proposal) and Part II (Technical Data) due 
on December 5, 1966, and Part III (Cost Data) due on December 30, 
1966. Oral presentation of proposals was scheduled to begin on De- 
cember 6, 1966. Live test demonstrations of benchmark problems using 
the proposed equipment configurations and software were scheduled 
to begin on January 16, 1967. Announcement of the selection of the 
successful offeror was scheduled to be made within 120 days from the 
closing date for submission of proposals. The foregoing schedule was 
substantially complied with. 

The stated purpose of the RFP is to implement Phase II by initiat- 
ing selection and acquisition of standard electronic data processing 
equipment (EDPE) which will process standard and unique com- 
mand base level data systems at selected Air Force activities world- 
wide; provide state-of-the-art modularity to accommodate data 
processing workloads of various sizes; replace present combinations 
of EDPE at specified locations; and provide initial EDPE for base 
level Air Force activities presently processing data manually. In 
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general, the RFP provides that the data systems to be implemented will 
require high-speed central processing, immediate access storage, mag- 
netic tape, punched card (I/O), printer output, priority interrupt 
feature and remote input/output devices. The equipment is to be 
supported by an extensive and efficient software system. In addition 
to specified mandatory requirements, certain desired features which 
will receive consideration in the evaluation are listed. The computer 
systems must be capable of processing four levels of workload and, for 
evaluation purposes, 135 systems are specified in designated levels, A, 
B, C, and D, with A being the smallest and D the largest, broken 
down as follows: 


NUMBER OF 
WORKLOAD LEVEL SYSTEMS 


30 
60 
25 
20 


TOTAL 135 

As stated in the RFP, it is anticipated that the EDPE selected will 
satisfy the base level data processing requirements for at least 6 years. 
The equipment configurations selected for purchase or lease under 
the RFP are to be ordered from the GSA Federal Supply Schedule. 

Cost data to be submitted separate from the systems proposal and 
technical data was required to include lease costs, lease with option 
to purchase costs, purchase costs, and maintenance costs. In addition, 
the RFP was amended to require guarantee of prices quoted at least 
through June 30, 1969. 

Certain provisions of the voluminous RFP relevant to Honeywell’s 
protest are quoted below : 
Attachment I 
Chapter 1 

* « * . « « « 

1-16 Rejection of Proposals: 


1-16-1 The Government reserves the right to reject any and ali proposals re- 
ceived by reason of this request, or to negotiate separately with any source what- 
soever in any manner necessary to serve the best interests of the Government. 
THE UNITED STATHS GOVERNMENT DOES NOT INTEND TO AWARD 
A CONTRACT SOLELY ON THE BASIS OF THIS REQUEST FOR PRO- 
POSAL OR OTHER WISE PAY FOR THE INFORMATION SOLICITED OR 
OBTAINED. The information obtained will be used in determining the suitability 
of equipment, procurement of which will be in accordance with GSA schedules. 
Chapter 2 

2 * s s * 7 * 
2-8 valuation Oriteria: 


2-8-1 General. All proposals received will be validated and evaluated for com- 
pliance with the mandatory requirements of this Request for Proposal. Hquip- 
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ment proposals which do not meet the mandatory requirements and processing 

specifications prescribed in Chapter 4, Attachment II will not be considered for 

selection. Responsive vendor proposals will be evaluated based on systems per- 

eens technical characteristics, vendor support, and overall cost to the Air 
‘orce. 


Attachment 1 
Chapter 2 (cont'd) 


2-3-2 Live Test Demonstration. Vendors will be required to conduct a Live 
Test Demonstration of the equipment(s) proposed for Workload Level D, using 
the software proposed. (Reference paragraph 1-2-3, Chapter 1, Attachment III). 
Timings generated by this exercise will be used to assist in the validation of the 
vendor’s timing tables. 

2-4 Mandatory Requirements. Vendors must comply with the following sub- 
paragraphs as well as those Mandatory Requirements expressed in Attachment 
II, Chapter 5. A statement indicating compliance with each mandatory require- 
ment will be included in the vendor’s proposal, Part I, Section 2, entitled “Spe- 
cific Requirements.” All costs associated with any or all of the mandatory re- 
quirements must be shown in Part III of the vendor’s proposal. 

* s . s * * * 
Chapter 3 
= * * © * * + 

Section 2. Specific Requirements and Features: 

2-1 Mandatory Requirements. The vendor must provide in this section of his 
proposal, a statement concerning his position with respect to each mandatory re- 
quirement stated in Paragraph 2-4, Chapter 2, Attachment I and Paragraph 5-2, 
Chapter 5, Attachment II of this RFP. 


Attachment II 
Chapter 2 
2-5-3 One of the most important requirements of DHDPH for Phase II is a 


high degree of modularity so that the HDPH capability to be installed at any 
location is commensurate with the workload requirements. 


Attachment II 

Chapter 2 (cont’d) 

Through this modularity concept (which will permit field expansion or contrac- 
tion of the acquired EDPP as required to meet changes in workload) it is ex- 


that the Air Force base level data processing requirements can be satis- 
fied for at least a six year period. 
Chapter 4 

4-3 Processing and Workload Statements. The workload has been identified 
as having three types of processing : 

4-3-1 Real Time Processing. Transactions which will be introduced through 
remote devices as they occur during a period of eight hours a day, five days a 
week. 

4-8-2 Batch Processing. (Ooncurrent). Those applications which may be 
processed during the eight hour real time period or outside the real time period 
and which are independent of real time activity. 

4-3-3 Batch Processing. (Non-Ooncurrent). Those applications which must 
be processed outside the eight hour real time period; that is, data used are 
oeua on the status of selected data files at the close of the real time 


* * * * * * * 


4-7 Liwe Test Demonstration. A Live Test Demonstration is required for this 
project. Attachment III contains detailed descriptions of the applications which 
are to be demonstrated. 


OHAPTER & 


SPHOIFIO CONDITIONS 


5-1 General. This chapter contains specific Air Force conditions and require- 
ments. Mandatory requirements and desirable features are identified. Mandatory 











< ? 
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requirements must be met to the degree stated in these specifications in order for 
the proposals to receive consideration. Desirable features are not mandatory ; 
however, they do represent enhancements of the system which will receive 
special consideration during the evaluation of proposals. Hquipment proposals 
which fail to meet any one of the mandatory requirements listed in Paragraph 
2-4, Chapter 2, Attachment I and those below will be considered non-responsive 
to this Request for Proposal and will not be considered for selection. 

5-2 Mandatory Requirements. The following paragraphs prescribe mandatory 
requirements to be complied with in responding to this RFP. A statement con- 
cerning the vendor’s ability to fulfill each mandatory requirement listed must 
be made in Part I, Section 2, entitled, “Mandatory Requirements,” of the 
proposal. All costs associated with any requirement listed below will be reflected 
in Part III of the proposal. 

5-2-1 System Performance: 

a. The systems proposed must have sufficient speed and capacity to completely 
process in 200 hours operational use time (as defined in the Instructions for 
Table B, Dxhibit 4, Attachment I), each of the four levels of workload shown 
in Chapter 4, Attachment II. 

b. As a part of a Live Test Demonstration, selected remote activity will be 
timed. The following remote transactions which are specifically identified in 
Attachment III, must be processed within the maximum response indicated: 


Maotmum 


Transaction —" 


Routine 1510—IFX Status of Allotment 25 Seconds 
Immediate Inquiry, Item 106, Exhibit 3H 25 Seconds 


The timing will include transmission of data to and from the computer and 
will begin when the last character of the input has been entered at the remote 
unit and will end when the last character has been printed at the remote unit. 
(Reference Steps 2a(1) & (2), Paragraph 2-3-2, Chapter 3, Attachment III). 

5-2-2 Availability of Dquipment: 

a. All components of BDPD proposed in response to this RFP, including those 
required to meet expansion requirements, must have been formally announced 
for market purposes on or before the closing date of this RFP. 

b. The equipment used for the Live Test Demonstration must be identical to 
that proposed for the “D” level installation with the exceptions as authorized 
in Paragraph 1-2-8, Chapter 1, Attachment ITI. 


Proposals were submitted by Burroughs, Honeywell, IBM, and 
ROA. The RFP permitted alternate proposals and IBM submitted 
three. Honeywell submitted one. The proposals were evaluated in 
accordance with a Selection Plan prepared by the Source Selection 
Advisory Council (SSAC) prior to issuance of the RFP. Five major 
working groups composed of personnel from various Air Force activi- 
ties performed the evaluation tasks, coordinating their functions with 
and reporting their findings to the Source Selection Evaluation Board 
(SSEB) which, in turn, reported to the SSAC, The SSAC’s recom- 
mendation was submitted to the Source Selection Authority (SSA), 
Assistant Secretary Marks, for approval. 

The five major working groups and their areas of responsibility in 
the evaluation process were: 

(1) Technical Characteristics Group: This group validated ven- 
dor’s compliance with mandatory requirements and evaluated techni- 
cal characteristics of equipment proposed. 

(2) Vendor Support Group: This group validated program test 
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time, completeness of manuals and technical literature (documenta- 
tion) and maintenance support. 

(3) Software Group: This group determined the responsiveness of 
vendors proposed software to the mandatory software requirements. 
A comparative measurement of the performance of each was validated 
through extensive analysis of the literature provided by the vendors 
and on the software observed during the Live Test Demonstration. 

(4) Systems Performance Group: This group reviewed, validated 
and/or adjusted the timing submitted in vendors’ proposals. The 
Systems Performance Work Group performed timing functions as 
members of the Live Test Demonstration Team. The timings derived 
during the Live Test Demonstration were utilized in the validation 
and/or adjustments of vendors submitted times. 

(5) Cost Group: This group reviewed the cost proposals to insure 
compliance with the appropriate instructions contained in the RFP, 
validated the cost compilations submitted by vendors, and developed 
detailed cost analysis in accordance with the Cost Evaluation Plan. 
Cost Data were not made available to members of other evaluation 
work groups. However, other groups provided data to be used in 
calculating cost as required from the computed operational use times. 


Asa result of evaluation in accordance with the foregoing procedure 


it was determined that only IBM met all of the mandatory require- 
ments of the RFP. In fact, all three of IBM’s proposals are reported 
responsive to the RFP. It is reported that Burroughs, RCA, and 


Honeywell were unable to demonstrate in the live test the speed and 
capacity to process workload levels C and D in 200 hours operational 
use time as required by paragraph 5-2-1, Chapter 5, Attachment II. 
Burroughs and RCA are also reported deficient in other areas. With 
regard to Honeywell’s proposal, it is reported that the initial examina- 
tion indicated well-balanced systems had been proposed for each work- 
load level and that from the desk check of the proposal made prior to 
the benchmark it appeared that the Honeywell equipment had ade- 
quate memory, the required internal speeds and ample peripherals. 
However, the live test demonstration, using test data identical, ex- 
cept for volume and content, to the sample test data provided prior to 
submission of proposals, showed a cumbersome technique for handling 
the real-time processing. As a result, operational use hours of 266.7 and 
260.8 were determined for workload levels C and D, respectively. 
Since only IBM was found responsive to all mandatory require- 
ments, the other offerors were not considered further. Therefore, a 
cost analysis and weighing of the three IBM proposals was performed 
and the SSAC recommended selection of the proposal which was deter- 
mined to have a $146,544,354 purchase cost based on the 6-year life 
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stated in the RFP. Before final selection was made a “cost effectiveness 
study” was conducted to determine whether the cost of the IBM pro- 
posal was reasonable. This study took the form of a comparison of the 
total systems cost for 6 years between the Honeywell and IBM pro- 
posals, It was concluded that although the initial cost of the IBM 
proposal was approximately $65-70 million more than Honeywell’s, 
the overall costs for 6 years are approximately equal. However, the 
study also indicates that because of the Honeywell’s relative ineffi- 
ciency in handling real-time applications and because of conservative 
workload growth rate figures used in the study, the IBM proposal is 
decidedly more advantageous. On April 12, 1967, the SSA announced 
selection of IBM. 

We understand that although no orders have been placed with IBM 
for delivery of equipment, training of Air Force personnel by IBM 
has begun pursuant to the terms of the RFP; further, that two sys- 
tems will be installed the latter part of July for testing at IBM’s ex- 
pense, and that the first order is to be placed with IBM at about the 
same time for delivery of two systems in August. Installation there- 
after will proceed as outlined in the RFP. 

The protest to our Office was initiated by a telegram from Homey: 
well dated May 11, 1967. The specific basis of the protest was set forth 
at some length in a letter dated May 22, 1967, from the attorneys rep- 


resenting Honeywell. This has been supplemented by additional cor- 
respondence. The basic argument advanced by Honeywell is that the 


Air Force has refused to conduct oral or written discussions with it 
concerning the alleged technical deficiency or deficiencies in its pro- 
posal and that such refusal is contrary to the mandate of 10 U.S.C. 


2304(g) which provides, in substance, that in all negotiated procure- 
ments in excess of $2,500 written or oral discussions shall be conducted 


with all responsible offerors who submit proposals within a competitive 


range, price, and other factors considered. 

It is Honeywell’s position that this statute established a require- 
ment that there be discussions with all responsible offerors within a 
competitive range regardless of responsiveness; and that since it is re- 
sponsible and within a competitive range, approximately $60,000,000 
below IBM, there is a duty to discuss any alleged technical deficien- 
cies. These discussions will reveal, Honeywell says, that minor correc- 
tions will cure any deficiencies and that the cost of such corrections 
will be minimal, $1,250,000, in relation to the $60,000,000 disparity 
between its proposal and IBM’s proposal. In this connection, Honey- 
well has referred to an exchange of letters with you. They have 
attached copies of their letter of May 1 to you, as well as your reply 
of May 5. The following excerpts from Honeywell’s letter indicate 
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its position with regard to the nature of any deficiencies and the neces- 
sity for and benefit to be derived from such discussions: 


Because the actual workload itself could not be run in the live test demon- 
stration, it was necessary to “extrapolate” (a word used by the debriefing com- 
mittee) our timings from data contained in our manuals and similar operations 
performed during the live test demonstration. This extrapolation is a very 
technical study, and one in which technicians may easily differ in reaching con- 
clusions. In fact, our technical people considered that we had met all the timing 
requirements and were astounded at the result reached by the evaluation com- 
mittee. Had we not been sure from the outset that we could perform the re- 
quested workload, we would not have spent $1,500,000 in our proposal effort. 


At the debriefing we asked for more detail concerning the actual extrapolation 
process so that we could reconcile the evaluation committee results with our 
own. We asked for more detail concerning the cost effectiveness study. To both 
of these questions we were told the Source Selection Evaluation Board did not 
have authority to reveal this information. 


In previous Air Force and other government EDP procurements in which we 
have been involved, and where there were differences in the timing evaluation 
with those proposed, the government has regularly reconciled with us those 
proposed with the evaluation. We repeat, that where the workload is not actu- 
ally performed by a live test demonstration, the determination of timings, par- 
ticularly in a multi-processing mode of operation, is a very technical considera- 
tion—easily given to misunderstandings of equipment specification on the one 
hand and workload on the other. A reconciliation procedure would be normal 
in such a situation. We asked the debriefing committee why this had not been 
done in this procurement. We were told that the Air Force procurement regula- 
tions do not require it, in this type of procurement, and that, in any case, there 
was not sufficient time. The technical proposal was submitted four months be- 
fore notice of intended award. Only four firms proposed. Our information is 
that only one bidder met all the mandatory requirements. * * * 


In the debriefing, the Air Force recommended that we reexamine our communica- 
tions handling. We have had three teams, including a consultant, examine this 
area and reevaluate our workload estimates. We have found an omission in our 
original estimates and we have concluded that system operation outlined in our 
proposal is likely to exceed the 200 hour limit by a small amount. 


We found no support for the statement that we substantially exceeded the 
allowed time. 


The omission is an obvious contradiction with other portions of our proposal. 
Had the Air Force attempted to clarify the contradiction, the overage could 
have been easily remedied by addition of memory and by substitution of a few 
software instructions. These corrections could have been achieved at a price 
which would not exceed $1,250,000, and with no delay in delivery. 

We respectfully, but urgently, request that you require the Air Force Systems 
Command to explain the method of arriving at their timing conclusions to us, 
and give us an opportunity to reconcile these timings with our own conclu- 
sions. * * * 


Honeywell’s attorneys point to your reply as indicating a miscon- 
ception as to the obligation of the Air Force under the cited statute 
and applicable regulations to conduct such discussions. Your letter of 
May 5, 1967, to Honeywell is quoted in full below : 


This is in response to your letter of May 1, 1967, and that of Mr. Spangle also 
dated May 1, regarding the recent selection of a contractor for the USAF base 
level standardization program. Both letters point up the deficiency regarding 
the mandatory 200-hour operational use time requirement for workload levels 
© and D. As noted in the debriefing conducted at L. G. Hanscom Field and 
acknowledged in your letter, these configurations exceeded the limit. The live 
test demonstration times contained in the attachment to your letter are essen- 
tially the same as those recorded by the Air Force. The variances would not be 
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such as to cause different conclusions regarding the ability of Honeywell con- 
figurations C and D to meet the mandatory 200-hour requirement. 

Because of the importance of this measure to the ultimate decision, we 
reviewed the 200-hour requirement and validated it as an appropriate means 
to judge the capability of the equipment and software proposed to accomplish 
the anticipated Air Force workload requirements. 

The point is made in Mr. Spangle’s letter that the SSEB did not attempt to 
consider the cost of augmenting your system with additional equipment not 
included in your proposal. This is correct. Because the system requirements were 
tightly drawn and the benchmark test developed to measure against those re- 
quirements, the SSEB was not expected to speculate with regard to potential 
performance of contractors’ systems not submitted in accordance with the rules 
governing the RFP. To have done so, or to have permitted any contractor to 
make amendments after submitting a proposal is prohibited by ASPR, and would 
be patently unfair to other competitors. 

Certain potential competitors elected not to submit a bid well in advance of 
the submission date because they concluded they did not have sufficient time to 
accomplish the necessary hardware/software combination to meet our demand- 
ing specifications. You can imagine the reaction of those firms, as well as the 
other active competitors, were we to permit amendments to any single contrac- 
tor’s proposal after submission. If we were instead to take the course of reopen- 
ing the competition, we should not be able to accomplish procurement in time 
to meet the urgent data processing requirements of our functional managers. 

The transcript of the debriefing indicates that your development team may 
believe that Honeywell could have submitted a combination of equipment and 
software which met the mandatory requirements and would have been less 
expensive than proposals by other bidders. But, I think we agree you did not. 
A multiple step technical evaluation allowing for extended negotiation and cor- 
rection followed by price competition and selection which could possibly answer 
that question has in our experience the character of a paper competition with 
questions arising whether the Government is dealing on equal terms with all 
competitors. It provides promises of technical accomplishment and performance 
rather than demonstrable evidence that contractual requirements are fully 
understood and can be met. Our experience in this type of competition is often 
disappointing, both in the product and service provided and, the ultimate price 
paid. It is for these reasons that for this competition we selected the benchmark 
approach, with the request for proposals stipulating both mandatory require- 
ments and a definitive time limitation for meeting these requirements in the 
competition. 

There was a cost effectiveness analysis performed at this Headquarters after 
receipt of the SSAC recommendation. This analysis which confirmed the im- 
portance of the 200-hour operational use as a mandatory requirement also indi- 
cated that the selection of the IBM equipment is cost effective. 

Mr. Spangle expressed concern in his letter that, from the letter of February 
10th, we might have concluded the operating system deficiencies mentioned 
therein contributed to your firm’s exceeding the 200-hour requirement. My tech- 
nical advisors tell me they could not identify all the factors which caused your 
exceeding 200 hours. They allow, therefore, that the deficiencies noted in the 
February 10th letter may not have been specific contributing factors to the 
failure to satisfy the benchmark requirement. Whatever the causes, we both 
recognize that the 200-hour mandatory requirement was exceeded. 

In this project as in previous Air Force selection projects, including the Major 
Air Command Program, it has been our policy to discuss any indistinct aspects 
of a proposal during the evaluation process. Air Force communications with 
Honeywell, and the resultant adjustments permitted to your proposal subsequent 
to its submission, were discussed in the formal text of the debriefing. Those 
adjustments were confined to corrections of obvious omissions or misunder- 
standings that could be readily identified and corrected. Your statement in 
regard to reconciliation of timings, ‘We were told that the Air Force Procure- 
ment Regulations do not require it, in this type of procurement, and that, in 
any case, there was not sufficient time,” causes me some concern. Let me state, 
without equivocation, that time during the evaluation period was not a factor 
in the consideration of whether the Air Force should or should not discuss with 
Honeywell the nonresponsiveness to this 200-hour requirement. The reference 
to time in the debriefing was related to when and how non-responsive proposers 
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would be notified. It was indicated that there was insufficient time to notify 
losing proposers after approval of the recommendations and prior to announce- 
ment vf the selected proposer. 

Late proposals and amendments are governed by Armed Services Procurement 
Regulations. These directives prohibit consideration of modifications after the 
time specified for submission of the proposal (with certain exceptions not ap- 
plicable here). In this light, the modification of a proposal to include changes 
to main memory, software techniques, and changes in timing tables would be 
considered in the nature of a late proposal. 

Having reflected on our May 1 discussion and having reviewed carefully the 
points raised in the letters from Mr. Spangle and yourself, I am fully satisfied 
that the selection of IBM for the Air Force Phase II procurement recommended 
by the Source Selection Advisory Committee and approved in this Headquarters 
was a correct decision. Therefore, I must deny your requests for further con- 
sideration and for rescinding the award. 


In support of its interpretation of 10 U.S.C. 2304(g) and appli- 
cability thereof to the instant case, Honeywell has cited several deci- 
sions of our Office and provisions of the Armed Services Procurement 
Regulation (ASPR), which will be discussed hereinafter. 

In the alternative, Honeywell contends that its proposal was not 
in fact nonresponsive since it proposed and would be bound to de- 
liver a system which operates within the 200 hours. In this connection, 
the Air Force’s failure to notify Honeywell that its proposal was 
“unacceptable” pursuant to the provisions of ASPR 3-508 is cited as 
indicating that the proposal was not in fact considered nonresponsive, 
but was ruled out on the basis of the cost effectiveness study which is 


inconsistent with a finding of unacceptability or nonresponsiveness. 

Honeywell also takes issue with the statement in your letter of 
May 5, 1967, that modification of its proposal would be a late modifica- 
tion and not properly for consideration in view of the provisions of 
ASPR 3-506(a). It is contended that modification would be proper 
under the provisions of ASPR 3-506(h) which provides: 


(h) The normal revisions of proposals by selected offerors occurring during 
the usual conduct of negotiations with such offerors are not to be considered 


as late proposals or late modifications, but shall be handled in accordance with 
3-805.1(b). 


Honeywell questions the deletion of a mandatory requirement 
which allegedly benefited only IBM, and also questions IBM’s com- 
pliance with another mandatory requirement. The first contention 
involves the change from mandatory to desirable that part of para- 
graph 5-2-9h(5), Attachment II, which required automatic re- 
transmission as a means of error correction. It is Honeywell’s con- 
tention that this change was made on October 5, 1966, by addendum 
for the purpose of permitting IBM to avoid an expensive subcon- 
tract for a capability its equipment did not provide. As a result, 
Honeywell says, its competitive standing in the price-performance 
trade-off was prejudiced because it was heavily committed to pro- 
viding such a feature in its equipment when the deletion was made. 
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The contention with respect to IBM’s responsiveness involves the 
multi-programming mode of operation requirement at the D level. 
It is argued that IBM could not be responsive to this requirement 
because its equipment has only five magnetic tape units. 

Finally, Honeywell takes the position that if negotiations with it 
pursuant to 10 U.S.C. 2304(g) are not considered appropriate, then 
the RFP should be canceled and the requirement resolicited because 
there has not been effective competition and the only proposal con- 
sidered is unreasonable. 

The Air Force’s reply to each of the foregoing arguments is in- 
cluded in its Report on Air Force Phase II Selection, which was 
transmitted along with other documents by Assistant Secretary 
Marks’ letter of June 16, 1967. That part of the report dealing 
with each of Honeywell’s contentions is quoted below. 


Ill, The Grounds of Protest. 
ARGUMENT I 


Honeywell contends that before rejecting its proposal as non-responsive 
the Air Force was required by 10 U.S.©. § 2304(g) to give it the opportunity 
to “negotiate,” that is, to amend its proposal. Stressing the difference in 
initial acquisition cost the protestant argues that its proposal should 
have been considered within a competitive range and should not have 
been eliminated from the competition without subsequent negotiations. 


AIR FOROH RESPONSE 


The simple fact is that Honeywell’s proposal was not easily reparable. 
It exceeded the mandatory requirements not by a slight but by a substan- 
tial margin. It was not within a competitive range. Thus, even applying 
the standard of 10 U.S.C. § 2804(g), there was no requirement to negotiate 
with Honeywell. 

A more fundamental objection to Honeywell’s argument is that the refer- 
ence to negotiations is misleading in this unique area of ADPD acquisition 
of Federal Supply Schedule contracts. No separate contract with terms 
and conditions and price different from the GSA’s Federal Supply Schedule 
are to be entered into through negotiation by the Air Force. Although the 
Air Force determines its systems requirements and selects the equipment 
which can best meet those requirements pursuant to P.L. 89-306, it is re- 
quired to order the equipment under the GSA schedule contracts. Holders 
of those contracts may, to improve their competitive position, offer price 
reductions. Such reductions were in fact offered by some of the Phase II, 
competitors. Reductions are contemplated by the schedule contracts and by 
their terms inure to other Government agencies ordering like quantities 
under like circumstances. (See B—148889, August 8, 1962) Generally, dick- 
ering over price by the ordering agency is not part of the Federal Supply 
Schedule system, since GSA negotiates the prices and terms of such con- 
tracts. Thus, it is doubtful whether a selection of a source under the Fed- 
eral Supply Schedule system is a situation where negotiations are being 
conducted with any of the possible sources, within the meaning of 10 U.S.C. 
§ 2804(g). In such selections, the Government’s interest in performance and price 
are protected by the process of competition. As indicated above, several com- 
petitors did offer prices lower than their GSA schedule listings. 

Honeywell’s complaint is really not that negotiations were not carried on with 
them, but that they were not given additional time after the benchmark test 
established that their proposal did not meet the 200 operational use hours require- 
ment, to revise their proposal, adding new equipment, and to resubmit it for 
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evaluation and test by the Air Force. The Air Force’s position is that under the 
circumstances it was not improper to deny Honeywell (and the other losers) 
this opportunity. 

This conclusion rests on several points : 

(i) Honeywell is not entitled to the opportunity to resubmit on grounds of 
fairness ; 

(ii) in view of the full opportunity Honeywell and the others had to submit 
acceptable proposals in the first instance, one or more of them, and the complete 
information that all competitors had about the requirements and the type of 
live test to be run, the Air Force was justified in deciding that it would have 
slight assurance that any reasonable extension would yield additional acceptable 
proposals ; 

(iii) the 200 hour requirement represented a valid Air Force need ; 

(iv) the estimated life cycle costs of the IBM proposal compare favorably with 
those for the protestant so that there is not the sort of gross cost disparity 
which would indicate IBM’s proposal was unreasonably high so that either the 
200 hour requirement should have been relaxed or the program delayed in the 
hope that other responsive proposals might be submitted ; 

(v) the urgent need to meet the data processing requirements at base level 
throughout the Air Force; 

(vi) any reopening of the competition would have involved unacceptable 
delay. 

These points will be discussed below. 

The efforts made by the Air Force to insure complete understanding of and 
responsiveness to the requirements of Phase II were unprecedented. In addi- 
tion to the usual letter of interest issued on May 29, 1966 to 44 vendors, two 
other preliminary letters were addressed to companies on the master bidders 
list. The first of these was mailed on January 21, 1966 by ESQ. It discussed 
the status of Phase II and established guidelines to be followed in these areas: 
systems, modularity, operating concepts, and equipment selection and implementa- 
tion. On February 8, 1966, Secretary Marks addressed a letter to 32 companies 
in which Phase II was discussed. In that letter he stressed his interest in the 
“intent and capability of the computer industry to respond to our specific needs 
for ‘third generation’ modularity in both equipment and software within the time 
constraints laid down.” In March 1966, DSQ mailed additional advance informa- 
tion concerning Air Force COBOL requirements. During 1966, Secretary Marks 
and the Air Force Director of Data Automation visited the larger manu- 
facturers. In the course of these visits the vendors were encouraged to present 
their views concerning any aspect of the data automation program. After is- 
surance of the RFP the competitors had adequate time to submit their pro- 
posals. The RFP invited them to submit any questions they might have about 
the requirements of the RFP to ESQ. Answers to such inquiries were provided 
to all competitors. Where necessary the RFP was amended. The RFP clearly set 
forth the method of test and selection, a method with which the industry was 
fully familiar. Honeywell was treated fairly and had every opportunity to 
submit a responsive proposal. 

IBM’s proposal was the only one to offer equipment that as tested performed 
in accordance with the Air Force mandatory requirements. Under these cir- 
cumstances consideration of cost does not enter into the evaluation process 
prescribed by BOB Circular No. A-54 and DoD Directive 4105.55. Cost is 
relevant only, as discussed below, to a determination whether the competition 
should be reopened to the original proposers and others or the mandatory require- 
ment should be relaxed. 

The fairness and full opportunity afforded all proposers by the RFP casts 
considerable doubt upon any claims that proposals could have been satisfactorily 
amended within a short period of time. Past experience with ADPD selections 
had indicated that vendor eagerness will produce claims of performance that 
cannot be met. It is precisely for this reason that live test demonstrations are 
required. It is also for this reason that it is Air Force policy to discuss minor 
deficient aspects of otherwise acceptable systems with the vendor during evalua- 
tion only when the problem is readily identifiable to a specific hardware or soft- 
ware deficiency that can easily be cured. Honeywell’s deficiency was not of this 
sort. As analyzed by the Air Force any attempt to revise the Honeywell proposal 
would require a complete resubmission of all timing tables and a second live 
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test demonstration, a time consuming process giving no assurance that the re- 
vised proposal could meet the 200 hour requirement. It was the conclusion of 
Air Force technical experts that the degradation of processing times contained 
in the proposal, brought to light during the live test demonstration, was caused 
by unusual software and hardware conventions employed by Honeywell in proc- 
essing real time transactions. These software conventions are deeply embedded 
elements of a complex assembly of integrated software conventions that make 
up what is generally referred to as the Operating/Monitor/Hxecutive Control 
System. Experience within the Air Force and the computer industry generally 
indicates that such systems are extremely complex in design and unusually 
time consuming in development. 

The central processing unit of the Honeywell proposed system when com- 
pared to the equipment of the other three offerors which can without question 
be categorized as “third generation” is substantially slower. Honeywell’s proc- 
essing speed is further degraded by the necessity of processing eight bit charac- 
ter representations within a central processing unit designed to process six bit 
character representations. It was then the considered opinion of those evaluat- 
ing Honeywell’s proposal that the deficiencies in it were substantial and complex, 
not matters easily repaired. 

The 200 hour mandatory requirement was reexamined when it was determined 
that only one offeror was responsive. The reexamination verified that the re- 
quirement was sound. The capability defined by the 200 hours is needed to 
handle current workload with staffing for two eight hour shifts per day, five days 
a week, and anticipated workload growth throughout the six year life of the 
system with additional staffing, but without requiring additional equipment. 
To relax the requirement would mean that the Air Force would acquire and 
install EDPE that would be near saturation at the time of installation. 

A subsidiary issue to Honeywell’s contention that IBM should not have been 
selected without an opportunity being given to the non-responsive offerors to 
repair their proposals, but probably the most dramatic allegation of the protest, 
is the assertion that the selection of IBM will result in an additional expendi- 
ture by the Government of some $60 million, This figure, focused on by Honeywell 
and others criticizing the selection, is based solely on a consideration of equip- 
ment acquisition cost and fails to measure the performance capability of the 
system—its cost effectiveness. It should be noted that BOB Circular No. A-54 
directs attention to overall cost to the Government. After IBM’s proposal was 
isolated as the only responsive one, the Air Force sought to determine whether 
the overall system cost of that proposal was reasonable. If unreasonable the 
proper step would not have been selection of Honeywell but cancellation of the 
RFP and resolicitation. From the point of view of cost benefit, there was no 
doubt about the proposal’s reasonableness. A “cost benefit” study conducted in 
late 1965 had determined that a Phase II system could cost up to $250 million 
and still provide a net cost benefit vs. current systems. 

A comparison in total systems cost for the six year life was made of the 
IBM and Honeywell proposals. In making this comparison the effect of antici- 
pated workload growth on each system was calculated. Honeywell’s configura- 
tion was saturated shortly after installation. Operation and maintenance costs 
which would be incurred when the processing requirements reached the level 
where such costs were no longer covered by the vendors’ proposals were calcu- 
lated. When a vendor’s proposed configuration was unable to process the ex- 
panded workload within the maximum manning period (24 hours per day), an 
expansion of the configuration was required. The cost of such foreseeable expan- 
sion was included in the estimated total system costs. This study established 
that the life cycle cost of the IBM proposed system was comparable to the cost 
of the Honeywell proposed configuration with the additional increments of 
equipment needed to handle the anticipated workload throughout the six year 
life. 

Honeywell argues that the fact that such a cost comparison was conducted 
is inconsistent with the determination that its proposal was non-responsive. As 
already stated, the study was not conducted to ascertain if Honeywell’s proposal 
should be accepted, but to validate the reasonableness of the cost of the only 
responsive proposal, that of IBM. 


ARGUMENT II 


Honeywell contends that in the event that it is decided that negotiations were 
not necessary, their proposal should nonetheless be considered responsive since 
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it offered to deliver a system which would operate within the 200 hour workload 
requirements. 


AIR FORCH RESPONSE 

In past years, it has been the Air Force experience that written statements 
about equipment capability frequently were proven invalid when the equipment 
was actually installed. This experience is not limited to the Air Force. Since 
with ADPDE programs no firm quantity contract with binding performance com- 
mitments follows selection, the penalties suffered by an overoptimistic manufac- 
turer are. minimal. Due to the understandable tendency of offerors to “puff,” 
the Air Force and the Department of Defense instituted a policy that a pre- 
selection demonstration or full scale test, of equipment capabilities would be a 
mandatory requirement in all EDP equipment selections. This policy is now 
contained in DoD Directive 4105.55. The live test demonstration of Honeywell’s 
proposed system failed to substantiate the written proposal’s description of its 
performance. The very purpose of the live test demonstration is to ascertain 
whether the performance descriptions in the proposal are actually met by the 
equipment offered. The failure of Honeywell’s equipment to demonstrate required 
speed and capability during the live test constituted sufficient basis to hold that 
its proposal failed to meet the mandatory requirement of the RFP. It’s significant 
to note that Honeywell has acknowledged that its proposed system fell short of 
the mandatory 200 hours operational use criterion. 


ARGUMENT IIT 

Honeywell contends that a mandatory requirement of the RFP was materially 
changed in a later addendum designed to bring IBM within the requirements, 
This alleged preferential treatment, in Honeywell’s view, renders the selection 
of IBM illegal. 


AIR FORCE RESPONSE 


At the time the RFP was issued, one mandatory requirement stated that “An 
error check feature must be included to verify that the data received by the com- 
puter agrees with the data sent. Automatic retransmission must be provided as 


a means of error correction. (RFP, Attachment 2, para. 5-2-9h(5)).” This re- 
quirement was eliminated as a mandatory requirement of the RFP by addendum 
25-65-A5 issued 5 October 1966. This addendum was not issued to aid IBM or 
any other vendor. It was issued under the following circumstances, During the 
development of the data system specification considerable emphasis was placed 
on the need for reliable data via remote input/output devices. The Air Force was 
primarily concerned with error detection and correction hardware and software 
techniques that would insure a high degree of validity in the transmission of 
data to and from the computer via telephone lines and remote input/output de- 
vices. There was no question of the need for error detection which was determined 
a “must.” With respect to error correction there was much discussion which 
fundamentally centered on two points: 

(i) How necessary are error-correction techniques to the current state-of-the- 
art hardware configurations and advanced communication facilities? 

(ii) Should the Air Force pay the possible substantial costs resulting from 
such a requirement? 


A review of the technical information available indicated that most manufactur- 
ers had the capability, or could provide it, within the time constraints of the 
RFP. It was determined that the best interest of the Air Force would be served to 
strive for maximum “error-free” data transmission and, accordingly, a manda- 
tory requirement was included on “error-correction.” The Air Force was also con- 
cerned about problems which would ensue by not specifying “error-correction” 
as a mandatory requirement. 

Shortly after the RFP had been issued, the Air Force received several informal 
questions by telephone from participating vendors regarding interpretation of 
remote input/output device specifications contained in paragraph 5-2-9h of 
Attachment II of the RFP. Most parties sought clarification as to the definition 
of the term “error-correction” and other terms contained in the referenced para- 
graph. Ultimately, in accordance with standard procedures, these telephone in- 
quiries were submitted as formal written questions by the participating vendors. 
In the meantime, further investigation and study of error detection and correc- 
tion techniques were carried out by the Air Force including consultation with 
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GBHBIA personnel located at Griffiss AFB, New York. Also an informal cost study 
utilizing reports prepared by Auerbach, Inc., was accomplished to determine how 
much the Air Force would be paying for “error-correction” techniques. 

It was concluded that the cost of a remote device with “error-correction” 
capability would be roughly double the cost of a remote device without this 
capability. This information, as to cost, together with new intelligence gathered 
from the GEDIA Air Force office as to new methods of error checking being em- 
ployed by the computer industry, caused the Air Force to reflect upon and recon- 
sider the necessity of “error-correction” as a mandatory requirement of the RFP. 
We believe this to be a prudent and just decision. To have paid an additional 
several million dollars for a nice-to-have feature could well have reflected un- 
favorably on the Air Force. Accordingly, the requirement for “error-correction” 
was eliminated as a mandatory requirement of the RFP by ESQ addendum 25~ 
65-A5 issued 5 October 1966. 

Upon dissemination of the referenced addendum, Honeywell objected some- 
what strongly on the ground that the change in requirements constituted a 
waiver of this mandatory requirement alleging that the change seriously af- 
fected its marketing strategy. Honeywell was advised that the Air Force was 
not then, or previously, aware of the company’s marketing strategy, or that of 
any other participating vendor, as it applied to remote input/output devices 
to be proposed. 

It was further explained that the decision reached was a reconsideration 
by the Air Force based on reducing the overall cost of the program. It was 
emphasized that “error-correction” techniques were still considered a most 
desirable equipment attribute by the Air Force, and should be proposed if good 
cost/performance trade-offs were possible. 

Honeywell was further informed that, should there be a question of good 
cost/performance trade-off, the Air Force encouraged alternate proposals. The 
suggestion being made was that Honeywell should submit two proposals: one 
with “error-correction” and one without. Such alternate submissions are not 
expensive to make. With them the Air Force would be in a position to judge the 
degree of cost/performance trade-off possible with both types of equipment. 
Honeywell replied that they would consider such a marketing position. However, 
in the immediate time period that followed, Honeywell appealed to the Air Force 
to reverse the decision to eliminate this mandatory requirement. 

The Air Force decision to eliminate this mandatory requirement was not 
arrived at hastily ; due regard and consideration were accorded to the participat- 
ing vendors and the interest of the Air Force. It was considered that the removal 
of this mandatory requirement would not unduly affect any one of the participat- 
ing vendors or any vendor who had chosen not to participate. As of 4 October 1966, 
sufficient time remained prior to the submission date of proposals to permit this 
change to remote devices. This change in the mandatory requirements did not 
prevent a participating vendor from proposing “error-correction”’ techniques, 
as two vendors did. Honeywell did not, in the end, propose “error-correction” 
techniques as a considered part of the proposal submitted, nor did this vendor 
submit an alternate proposal containing such techniques. This leaves one to 
conclude that the change in mandatory requirement discussed above did not have 
a serious, adverse effect on Honeywell’s proposal. 

The allegation made in the protest that the deletion of this mandatory require- 
ment was “designed to bring IBM within the requirements in a manner most 
advantageous to IBM” is completely without foundation. The Air Force considers 
the change from “mandatory” to “desirable” as completely justified in the light 
of cost considerations. 


ARGUMENT IV 

Honeywell contends that if future negotiations with Honeywell are not con- 
ducted, the procurement should be cancelled and new action should be initiated 
to obtain a contract for a reasonable price. 
AIR FOROCH RESPONSE 

This point is addressed fully in the responses to Argument I and Honeywell’s 
Requested Reopening of Competition. 
ARGUMENT V 


A final argument, posed in question form by Honeywell, concerns IBM’s respon- 
siveness to the RFP. Honeywell believes it is not possible, assuming that IBM 
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proposed “some form of multi-processing at the ‘D’ level,” to reconcile its equip- 
ment with the mandatory requirements for magnetic tape units, 


AIR FORCH RESPONSE 


Honeywell’s question is whether the winning offeror proposed a multi-pro- 
gramming mode of processing in meeting the requirements of the RFP. The 
term multi-processing is used in the protest; however, the Air Force uses the 
term multi-programming to describe the mode of operation that has been 
addressed. 

The answer to Honeywell’s question is “yes.’’ But its inference that IBM could 
not be responsive if the proposed equipment is limited to five magnetic tape units 
and at the same time offers a multi-programming mode of operation is false. 
The winning vendor did in fact propose five magnetic tape units and multi- 
programming. The Air Force has determined that the IBM proposal was 
responsive. 

The Honeywell assumption that IBM must be nonresponsive if its proposal 
combines five tape units and multi-programming stems from their lack of com- 
plete knowledge about that proposal. As stated in the cover letter this informa- 
tion about the IBM proposal is proprietary and release to Honeywell would 
give them an unfair competitive advantage. 


HONEYWHLL’S REQUESTED REOPENING OF COMPETITION 


Honeywell has requested that you declare the selection of IBM to be tentative 
and that they (and presumably other proposers) be given the opportunity to 
submit revised proposals. 


AIR FORCH RESPONSE 


For the reasons set forth in response to the individual arguments of Honeywell, 
the Air Force does not believe that fairness requires or that it would be in the 
best interest of the Government to reopen this competition. 

The Bas? Level Data Automation Program is now in process of implementation. 
The Data System Design Center within the Air Force is proceeding with the 
detailed systems design and programming of data systems utilizing the discrete 
software languages and conventions of the winning proposer. Both the Air Force 
and the winning manufacturer are proceeding with the development of plans for 
delivery and installation of equipment. IBM plans to deliver and install two sys- 
tems in July 1967 at its expense. These systems are to be utilized for training and 
the program test and debugging of computer programs now being developed. In 
short, it can be stated that the Air Force is proceeding to implement this program. 
Serious and costly delays would ensue if the Air Force were to pursue other 
than this present course of action. 

It is imperative that Air Force Base Level Managers be provided with modern 
and responsive equipment necessary to the efficient management of Air Force 
missions. Further, the cost benefits achievable through the installation of the 
winning offeror’s equipments must be realized at the earliest point in time. These 
cost benefits in themselves will offset the cost of the equipment proposed by the 
winning vendor. 

If, notwithstanding the conditions stated above, the Air Force were to re- 
consider the selection of the winning proposal and reissue the Request for Pro- 
posal, the overall slippage in this program would undoubtedly exceed twelve 
months in time with a resulting loss of tremendous cost benefits. 


Honeywell’s attorneys were given an opportunity to examine and 
reply to the Report on Air Force Phase IT Selection. Honeywell’s reply 
is a rather lengthy letter, with nine enclosures, dated June 28, 1967, in 
which issue is taken with the Air Force position on most of the above 
points. However, no rebuttal has been made to the Air Force position 
on the allegations concerning the requirement for automatic retrans- 
mission and IBM’s responsiveness to the multi-programming mode of 
operation at the D leve]. We believe the Air Force reply to these allega- 
tions satisfactorily answers them. 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 45 


Honeywell makes a strong defense of the other grounds of its protest. 
Honeywell takes the position that assuming, arguendo, the correctness 
of the benchmark timings of some 260 hours for the C and D levels, the 
Air Force is still required to engage in discussions with it to determine 
at what additional cost and on the basis of what time schedule it can 
meet the time requirement. This is so, Honeywell says, because the re- 
quirement of the statute applies to all proposals within a “competitive 
range, price, and other factors considered.” The statute therefore re- 
quires a consideration of both price and technical compliance in de- 
termining “competitive range.” Thus interpreted, the asserted technical 
deficiencies alone do not justify the failure to negotiate in view of the 
possible savings of some $60,000,000. 

Honeywell also takes issue with the Air Force argument that it is 
not negotiating a contract, but merely selecting a source for the equip- 
ment pursuant to Public Law 89-306, 40 U.S.C. 759, and that any 
contract negotiated will be by GSA under the Federal Supply Schedule 
(FSS) system. Honeywell contends that all terms and conditions of 
any contract are negotiated by the Air Force in selecting the source 
and these terms and conditions become part of the selected source’s 
FSS contract by means of a pro forma procedure. Paragraphs 2-4 and 
1-15 of Attachment I of the RFP are cited in this connection. Honey- 
well also points to the fact that a price guarantee of more than 2 years 
is required under the subject RFP, whereas FSS contracts are for a 
year, as indicating the Air Force is in actuality doing the negotiating. 
Another reason cited in support of its position that 10 U.S.C. 2304(g) 
is applicable to the selection procedure in the instant case is the fact 
that although the statute states certain exceptions, none of them are 
applicable here. Honey well also takes issue with several statements con- 
cerning the nature and effect of the FSS system, which we do not 
believe are particularly relevant to the issue and therefore, are not 
restated herein. Honeywell also cites our decision of August 8, 1962, 
B-148889, stating that it holds that the Armed Services Procurement 
Act applies to contracts made by the Department of Defense under 
the FSS system. 

Honeywell goes to some length in an effort to refute the Air Force 
position on the nature, extent and complexity of the deficiencies which 
caused its system to fail the benchmark. At the same time, it reiterates 
its argument that even assuming the Air Force is correct in its tech- 
nical findings, discussions are required under 10 U.S.C. 2304(g). 
Basically, Honeywell argues that the Air Force does not know the 
causes of the degradation or the extent and nature of the corrections 
necessary to bring the timings within the 200 hour requirement. Fur- 
thermore, Honeywell alleges that the Air Force has arbitrarily 
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“switched” its position on the nature of the deficiencies. To support 
this argument, Honeywell cities certain Air Force comments at the 


time of the debriefing as indicating uncertainty as to the nature of 


the deficiencies and the much different position now taken to defend 
its failure to negotiate. The following exchange of conversation from 
the debriefing is quoted by Honeywell as an example: 


Spangle [Honeywell Vice President] : Could the deficiency have been corrected 
by some additional equipment or was it in the nature of the job and our system 
that the only correction would have been more hours? 

Murphy [Civilian Assistant to Colonel Steffes; Member of Source Selection 
Evaluation Board]: This is a very difficult conclusion to come to. We explored 
the possibility and we couldn’t come to a concrete recommendation and we were 
not able to make one—neither the Evaluation or the Advisory Council. 

Spangle: So the extrapolation then took the form of adding hours to our pro- 
posal and costs were derived therefrom? 

Murphy: I would say that this was the proper conclusion, yes. 

Spangle: Of course, it might have been that had we added equipment our costs 
still would have been much lower than the successful bidder. 

Murphy: Again, I would have to say it might be possible—yes. 

Steffes: It might be possible that your software may had to have been modified 
to a certain degree. [Debriefing Q&A, Attach. 12, pp. 12-18]. 


As a further example of the difference in the contemporaneous and 
present position, Honeywell cities the following from the debriefing: 


In analyzing these adjusted timings for system operational use, three func- 
tional processing categories were identified; Real-Time, Concurrent Batch, and 
Non-Ooncurrent Batch. The analysis of non-concurrent batch processing, unilater- 
ally, would indicate it as acceptable. 

The degree of degradation to concurrent batch jobs when run, together with 
real time processing, was demonstrated to be higher than that contained in your 
proposal. (This statement was repeated for emphasis.) The demonstration of the 
Real-Time function provided us with timings, which when analyzed, showed a 
considerable increase in processing time over that which was reported, Althougb 
the Live Test Demonstration uncovered deficiencies in Input/Output routine 
handling within the operating system which had a definite effect on response 
times to Real-Time activities, a complete analysis was performed to determine 
if there were other technical reasons contributing to the variation in the Real- 
Time processing per se. Our analysis showed what appeared to be a time-consum 
ing technique employed in the area of remote message handling. According to 
your technical literature, which was considered excellent in clarity and complete- 
ness, the mass storage device is utilized in lieu of core storage for the handling of 
Input/Output remote messages which required additional control processing to 
and from the mass storage device. 

This technique together with the operating system deficiencies noted in your 
letter of 10 February 1967 substantiated in part the timings acquired at the Live 
Test Demonstration for the Real-Time processing. [Attachment 3, pp. 2-3] 
{Italie supplied.] 


Honeywell does concede that there are hardware and software de- 
ficiencies, but contends that they are not complex and inherent de- 
ficiencies, as alleged by the Air Force, and can be readily corrected at 
a cost of approximately $1,250,000. The deficiencies they identify are 
in using mass memory instead of core memory and an omission in 
drawing up the software package. The timing degradation was pri- 
marily due to the omission of certain accesses to the disc file for each 
transaction in drawing up the software package, according to Honey- 
well. 
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Honeywell also challenges the Air Force statements that its equip- 
ment is not “third generation,” is “substantially slower,” and the 


processing speed is degraded by the “necessity of processing eight bit 
character representations within a central processing unit designed 


to process six bit character representations.” Honeywell has stated its 
position on these matters as follows: 


(4) The suggestion that Honeywell’s proposed system is not “third generation” 
is contrary to the position of recognized authorities in the data processing field. It 
is plainly wrong. Attachments 18 and 14, studies by independent authorities, 
prove that the proposed Honeywell system is “third generation.” The Air Force 
has relied upon one of these independent agencies—Auerbach, Inc.—in its dele- 
tion of the automatic retransmission as a mandatory requirement (AF Rep. 10). 

(5) Honeywell’s equipment is not “substantially slower.” The following com- 
parison of central processor speeds are taken from Auerback Standard EDP 
Reports, pages 11.210,110 and 11.210.112, dated June 1966 (Attachment 15) : 


Necessary Cycle Time* Add Time 


Honeywell IBM Level Honeywell IBM Honeywell IBM 


1200 360/30 A 1.5 us 1.5 us 63 us 96 us 
1200 360/30 B 1.5 us 1.5 us 63 us 96 us 
1200 360/30 C 1.5 us 1.5 us 63 us 96 us 
2200 360/40 D 1.0 us 1.25 us 51 us 64 us 


*For 1 character or 1 byte (or equivalent) of information. 


Moreover, when mixtures of types of operations, representative of business data 
processing applications (such as add, compare, move and branch) are analyzed, 
the relative speed standings of IBM and Honeywell are unchanged. Thus this 
assertion by the Air Force is conclusively rebutted by independent authority. 

(6) The Air Force’s further contention that Honeywell’s processing speed 
is degraded by the “necessity of. processing eight bit character representations 
within a central processing unit designed to process six bit character representa- 
tions” is also false and reveals a basic failure of the Air Force to understand 
the Honeywell system. Hight bit character representations are not processed. 
On those occasions when eight bit characters are introduced into the system, 
they pass through a fast one-time translation ; since all incoming communications 
data in eight bit form have only six significant data bits, only six bit data are 
actually processed. The standard Air Force character set can be represented 
in six bits. Since all Series 200 internal codes are six bit, further translations is 
unnecessary. When eight bit data is required on output, the same fast six to 
eight bit translation is made. The Air Force is correct in stating that a degrada- 
tion of time occurs as a result. But this degradation is minuscule. Using Air Force 
parameters for sizes and volumes of real-time, a daily addition to the central 
processor time of less than one-half minute would result. Furthermore, were 
time available within operations, such as dise accesses, this time would not 
be added to the total run time of a job. Collaterally, the IBM 360 system 
selected confronts a similar degradation because it employs variations of the 
eight-bit byte in making up its internal machine codes, requiring a translation 
of 8 to 6 or 4 bits. 


As to the “cost effectiveness study,” Honeywell challenges it as a 
“gross rationalization, fabricated upon speculation and untenable 
assumptions.” Honeywell says that it is improperly based upon the as- 
sumption that no correction of the timing degradation is possible, and 
the further speculative assumption that IBM will not raise its prices 
after the 2-year price guarantee. Further, it is premised on the margin 
by which IBM improved upon the 200 hour requirement, which 
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was not stated as a consideration in the RFP. Moreover, it is alleged 
that both you and Assistant Secretary Marks have stated some reserva- 
tions about the validity of the study. Finally, Honeywell questions 
the conclusion that the study shows the costs of the two systems are 
comparable since the figures show a difference of several millions of 
dollars. 

Honeywell argues that the Air Force position that discussions with 
it would amount to “unfairness” to IBM ignores the fact that negotia- 
tions pursuant to 10 U.SC. 2304(g) for the purpose of obtaining the 
best possible contract for the Government is exactly what the statute 
contemplates and requires. Honeywell also points out that all offerors 
are on notice of the possibility of negotiations and modifications of 
proposals by reason of the statute, paragraph 1-16-1, Attachment I, 
which was quoted heretofore, and Air Force practice in previous 
procurements. 

Finally, Honeywell disputes the assertion of urgency on the premise 
that the existing systems are presently performing the necessary func- 
tions, and actual installation of the operative system is not scheduled 
until May 1968. 

By letter dated July 7, 1967, the Air Force has replied to Honeywell’s 
letter of June 28, and has made several statements in rebuttal. First, 
it is pointed out that because of the greater capacity of the IBM pro- 
posal, that is, 160 hours to Honeywell’s 260 hours, the apparent initial 
investment cost disparity of some $60 million does not stand up. This 
is so because the IBM proposal will permit satelliting of the smaller 
bases on the larger bases, as contemplated in the RFP, and fewer than 
135 systems need to initially purchased. In addition, this principle will 
serve to lower the overall cost for the anticipated 6-year life. 

With regard to questions Honeywell has raised about the method 
of relating the benchmark data to the actual workload, the Air Force 
reports that the benchmark demonstrations were representative of the 
actual workloads and extrapolation was necessary in lieu of running 
the actual month-long workload. Furthermore, the same transactions 
and the same method of extrapolation were applied to all systems and 
there was a tremendous difference between the Honeywell and IBM 
monthly operational use hours. 

Concerning Honeywell’s argument that further “discussions” with 
it are required by 10 U.S.C. 2304(g), the Air Force contends that even 
if the statute is applicable to the source selection process involved 
here, Honeywell is not merely requesting “discussion” but is asking, 
in effect, that it be permitted to propose a different system. This is 
beyond the limits of “competitive range,” which is a matter to be deter- 
mined by the agency concerned. In the instant case, the fact that the 
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live test demonstration showed that the Honeywell system failed by 
a “substantial margin” justified the conclusion that it was not within 
a competitive range. If Honeywell is permitted to revise its proposal 
to the extent indicated, the argument is made that other offerors whose 
systems did not perform at all in certain respects would be entitled 
to revise their proposals, necessitating validation and live testing 
again. This would in effect undercut the EDPE selection process that 
has been successfully followed in some 30 prior selections and would 
have serious impact on the EDPE selection process in terms of time 
and expense. 

The Air Force restates its position that 10 U.S.C. 2304(g) is not 
applicable to “orders placed under contracts negotiated by another 
agency, GSA,” and denies that “whenever a Defense agency is making 
a selection prior to placing an order under one of these contracts, the 
price, terms and conditions of which have already been negotiated by 
GSA, it is negotiating a contract pursuant to 10 U.S.C. 2304(g).” 
Instead, the contracts are negotiated by GSA pursuant to 41 U.S.C. 
252. Finally, the Air Force says that although this is neither an 
advertised procurement under 10 U.S.C. 2305, nor a negotiated pro- 
curement under 10 U.S.C. 2304, although similar in some respects 
to both, policies applicable to both are utilized when suitable and 
beneficial. 

The Air Force also denies an “arbitrary switch” in its position with 
regard to its technical analysis of the Honeywell system. The Air Force 
maintains that it has consistently acknowledged that it did not know 
the precise repairs necessary to make the Honeywell system responsive, 
but has identified areas which are considered likely to have caused the 
failure ,which, in their judgment, could not be easily repaired within a 
reasonable time. 

The Air Force makes several comments on Honeywell’s arguments 
concerning the “cost effectiveness study.” First, it acknowledges Honey- 
well’s statement that the study did not consider correction of the 
timing degradation. It did not assume any correction because consid- 
eration of claims of performance would not be appropriate in face 
of the “hard data” derived from the benchmark. It defends its ex- 
trapolation of costs over a 6-year period, even though the cost guaran- 
tee is for only 2 years, as the IBM capacity will satisfy its estimated 
6 year life data processing requirements, including anticipated growth, 
and no additional increments of equipment will be purchased. The re- 
mark attributed to Assistant Secretary Marks concerning the specula- 
tive nature of the study is clarified. The term “speculation” was used in 
reference to the costs estimated to be necessary to expand Honeywell’s 
equipment capacity in the third year to satisfy the anticipated growth 
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at the C and D levels. With regard to Honeywell’s argument that the 
anticipated workload growth is speculative, the report includes the 
following explanation : 

The first paragraph on page 28 refers to anticipated workload growth as “one 
of these speculations.” Establishing data processing requirements always neces- 
sitates the estimation of probabilities. The 200-hour monthly operational use 
requirement contained in the RFP was inextricably linked with an estimated 
minimum 10 percent growth rate in data processing requirements from that 
point through the year of training, installation and six years’ life, which results 
in the sixth year typical month’s operational use of just about 400 hours or the 
100 percent expansion also called for in the RFP. Moreover, the 400 hours 
equates to 24 hours of manning per day, and the 10 percent growth rate per 
annum is based upon evidence drawn from the Air Force’s past experience. 
Thus, the Air Force was entirely consistent in employing a 200-hour mandatory 
requirement tied to an estimated 10 percent per annum growth rate. 


The Air Force denies the statement attributed to Secretary Brown 
that the study was not a “true cost effectiveness study” and states that 
it established that the IBM proposal is cost effective. 

IBM was afforded the opportunity to express its views in this matter 
because of its vital interest in the outcome of the protest. This it did 
in a letter dated July 6, 1967. Much of the letter responds to the allega- 
tions concerning deletion of a mandatory requirement for its benefit 
and the responsiveness of its proposal to another mandatory require- 
ment. Since we have already stated our conclusion that the Air Force 
answer to these allegations was satisfactory, we will not recount IBM’s 
arguments. The third major area discussed by IBM concerns the appli- 
cability of 10 U.S.C. 2304(g). IBM contends that the statute is not 
applicable to the selection of a source to provide data processing equip- 
ment and, alternatively, assuming the statute does apply, the Air 
Force has complied with it. Four reasons are stated in support of the 
proposition that the statute is not applicable. Three of these are ex- 
ceptions which are stated in the statute. First, is the contention that 
there was “adequate competition” and, if it is concluded that the statu- 
tory requirement for discussion has not been met, the “adequate com- 
petition” exception would apply. Second, the “accurate prior cost 
experience” exception should apply to obviate the necessity for 
discussions because of the Air Force past experience with at least 30 
previous similar selections and because the procurement involves 
standard commercially available data processing equipment. Third, 
discussions are not required because this is not a procurement “in which 
time of delivery will permit” protracted negotiations after submission 
of proposals. Finally, IBM says that Public Law 89-306 pre-empts the 
applicability of 10 U.S.C. 2804(g), and establishes, along with Bureau 
of the Budget Circular No. A-54 and Department of Defense Directive 
4105.55, the applicable procurement policy. Also cited in this connec- 
tion is ASPR 5-102.3. The alternative argument is that the require- 
ment for discussions was in fact met by the exchange of written ques- 
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tions and answers which preceded submission of proposals, and by an 
amendment Honeywell was allowed to make after submission. IBM 
has also indicated its concurrence in the Air Force position on the va- 
lidity of the benchmark method of validating proposals and the evalu- 
ation of overall costs on a 6-year basis to justify selection of its 
equipment. 

The foregoing statement of the facts, contentions, and arguments 
of the interested parties has raised substantial issues concerning 
various technical matters, the source selection procedure, the effect 
of various provisions of the RFP, and the propriety of the ultimate 
selection of IBM. However, we believe all of these issues are sub- 
sidiary to, although having a bearing on, the issues on which the 
Honeywell protest requires our decision. The first such issue raises 
the basic question whether the provisions of 10 U.S.C. 2304(g) are 
applicable to this source selection. This section of the Armed Services 
Procurement Act, which was enacted as an amendment by Public Law 
87-653, effective December 1, 1962, provides as follows: 

(g) In all negotiated procurements in excess of $2,500 in which rates or 
prices are not fixed by law or regulation and in which time of delivery will 
permit, proposals shall be solicited from the maximum number of qualified 
sources consistent with the nature and requirements of the supplies or services 
to be procured, and written or oral discussions shall be conducted with all 
responsible offerors who submit proposals within a competitive range, price, and 
other factors considered * * *, 

We believe the argument that this statute does not apply because 
the Air Force is merely selecting equipment which will be purchased 
under a GSA Federal Supply Schedule contract, ignores the realities 
of the situation and is contrary to the intent of the policies and laws 
governing the procurement of EDPE. While Public Law 89-306, 
approved October 30, 1965, which has been cited in support of this 
argument, authorizes the Administrator of GSA to coordinate and 
provide for the economic and efficient acquisition of EDPE, it also 
provides that the right of agencies to determine their EDPE require- 
ments, including the selection of the types and configurations of 
equipment needed, will not be impaired. It does not exempt such 
selections from the laws and regulations applicable to procurements 
by agencies. In this connection, in addition to the above-quoted sec- 
tion 2304(g), both the ASPR and FPR include provisions requiring 
discussions with all responsible offerors who submit proposals within 
a competitive range, price and other factors considered. ASPR 3-805 
and FPR 1.3-805. Bureau of the Budget Circular No. A-54, and 
its implementation in Department of Defense Directive No. 4105.55, 
have been cited by the Air Force as establishing policies on the selec- 
tion and acquisition of EDPE. However, paragraph 5 of the BOB 
Circular provides that all EDPE acquisition transactions are subject 
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to prevailing policies, laws and regulations governing procurement by 
cies. 

Although the RFP provides that the equipment proposed will be 
purchased or leased from the FSS, this fact, in our opinion, is not 
sufficient to exempt the source selection of the equipment from the 
requirement for discussion with all offerors within a competitive range. 
Paragraph 1-15, Attachment I, to the RFP provides that the contents 
of the proposal of the successful offeror will be considered contractual 
obligations. Paragraph 1-16, Attachment I, reserves to the Govern- 
ment (the Air Force) the right to reject any and all proposals, or to 
negotiate separately with any source whatsoever in any manner nec- 
essary to serve the best interests of the Government. Paragraph 1-8, 
Attachment I, recognizes the applicability of ASPR 3-506, concerning 
late proposals received before award of negotiated procurements. In 
addition, the RFP provides for the training of Air Force personnel 
by the successful offeror after selection is announced, and delivery of 
equipment is keyed to the selection date. While GSA will execute the 
contract based on the Air Force source selection, selection of the source, 
under circumstances such as here involved, is in our opinion a part of 
the procurement process and subject to the requirements of 10 U.S.C. 
2304(g) and the applicable provisions of ASPR. In any event, whether 
the procurement be considered as being negotiated by the Air Force 


or GSA, the FPR and ASPR, as already pointed out, contain identical 
provisions requiring discussions with offerors within a competitive 
range. 

ASPR 3-805.1, cited above, which is an implementation of 10 U.S.C. 
2304(g), prescribes the negotiation procedures to be applied in the 
selection of offerors for negotiation and award. The provision thereof 
which is particularly for consideration here is as follows: 


8-805.1 General. 


(a) After receipt of initial proposals, written or oral discussions shall be 
conducted with all responsible offerors who submit proposals within a com- 
petitive range, price and other factors (including technical quality where 
technical proposals are requested) considered * * *. 

The objective of negotiation is stated in ASPR 3-101, which pro- 
vides that when procurements are undertaken pursuant to negotiation, 
maximum competition should be obtained to the end that the procure- 
ment will be made to the “best advantage of the Government, price and 
other factors considered.” The concept of negotiation was described 


in our decision reported at 45 Comp. Gen. 417, 427, as follows: 


The term “negotiation” generally implies a series of offers and counteroffers 
until a mutually satisfactory agreement is concluded by the parties. 10 U.S.O. 
2304(g) implements and clarifies the definition of “negotiate” in 10 U.S.C. 
2802(2) and it is our view that the term “negotiate” must be read in conjunc- 
tion with 10 U.S.0. 2804(g) to include the solicitation of proposals and the 
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conduct of written or oral discussions, when required, as well as the making 
and entering into a contract. * * * 


Whether the above statutory and regulatory requirement for dis- 
cussions was reasonably satisfied in the procedures employed in select- 
ing IBM as the source for Phase IT is the second issue. It is our under- 
standing that the Air Force source selection procedure has served the 
Department well in 30 prior procurements and it is reported to have 
been accepted by the computer industry. The only aspect of the pro- 
cedure which has come into question in the instant case is the so-called 
“benchmark” or live test demonstration. While the use of the bench- 
mark to validate the capability of a proposed system is not at issue, the 
finality accorded Honeywell’s failure to meet the benchmark in the 
present case must be judged in the light of the requirement for further 
discussions with all responsible offerors within a competitive range, 
price and other factors considered. 

Both the cited statute and regulations require such discussions, with 
certain stated exceptions which we do not believe applicable here. We 
have held that “competitive range” encompasses both price and tech- 
nical capability. See 45 Comp. Gen. 417 and B-159796, November 30, 
1966. The results of a benchmark test are therefore significant in de- 
termining which proposers should be considered in a competitive 
range. Conceivably because of a difference in prices, a competitive 
range might not include all those who passed the test. Also, it seems to 
us that further negotiations should not be precluded even though no 
proposer passed the test, if several were close. Therefore, to give effect 
to the statutory and regulatory requirement for discussions and for 
such discussions to be meaningful, failure to pass a benchmark test 
should not automatically preclude the necessity for further discussions. 

When the application of a mandatory benchmark test requirement 
results, as in this case, in leaving one proposer, and its price is, 
initially at least, substantially in excess of the price of another pro- 
poser we believe the spirit and intent of 10 U.S.C. 2304(g) would 
not be served without further discussion to determine whether the 
other proposal can be improved to meet the benchmark requirement. 

Concededly, both IBM and Honeywell are responsible offerors. Dis- 
cussions were conducted, at least with Honeywell, after proposals were 
submitted in December 1966. The only justification for refusing to con- 
tinue discussions with Honeywell after it failed the benchmark test 
would be a determination that its proposal was not within a com- 
petitive range, price and other factors considered. When the bench- 
mark test left only one proposer as an eligible contractor, we do not be- 
lieve the 200 hour benchmark test, which was the only test Honeywell 
failed, should have been considered determinative of what constituted 
a “competitive” range without regard to price, 


313-968 O-69—6 
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Tt must be recognized that Honeywell has insisted since shortly after 
it was advised of its failure to pass the benchmark test that it could 
meet the 200 hour requirement within a short period of time by certain 
modifications of its equipment at relatively little additional cost. Of 
course these claims need not be accepted without substantiation. Even 
though the Air Force gives little credence to these claims, the Air 
Force position does not appear so certain that it obviates any reason- 
able possibility that Honeywell could substantiate them. It seems to 
us that there is at least uncertainty whether Honeywell can or cannot 
meet the 200 hour requirement within a reasonable time and at a rela- 
tively small increase in price if afforded the opportunity to do so. 
Furthermore, if further discussions should result in a reduction of 
Honeywell’s time to 200 hours, the cost differential would be consider- 
able. It is difficult to understand, on the record presented, why Honey- 
well was not afforded the opportunity of discussion and explanation, 
particularly in view of the possibility thereby of increasing competi- 
tion, and the potential saving indicated. This is what, in our opinion, 
the cited statute and regulations envisage and require. 

In view of all the aspects of the case, we believe the Honeywell pro- 
posal should have been considered to be within a competitive range and 
that further discussion with Honeywell should have taken place before 
source selection. Under the circumstances, further written or oral dis- 
cussions should be held with Honeywell as well as with other offerors 
whom you consider to be within a competitive range. 

With reference to the question of whether the selection of IBM as a 
source was reasonable, we cannot say that it was because of the failure 
to have conducted further negotiations with Honeywell after the 
benchmark tests. However, except for this feature, we are of the opin- 
ion that the procedure of source selection used by the Air Force is a 
reasonable one. It is to be understood that our opinion as to the reason- 
ableness of the procedure does not encompass the requirements of the 
Air Force for EDPE nor the validity of the cost effectiveness study 
made in this case. 


[B-161852] 


Medical Treatment—Officers and Employees—Immunization 
Against Diseases 


Under 5 U.S.C. 7901, authorizing the head of an agency to establish health 
service programs by contract or otherwise, within the limits of available appro- 
priations if in the interest of the United States, immunization against specific 

without charge to the employee may be approved, section 7901(c) (4) 
prescribing preventive programs relating to health, upon the recording, pursuant 
to Budget Bureau Circular No. A-72, by the appropriate official of a reasonable 
basis to support the determifiation for the immunization of employees. However, 
the probability of substantial savings to the Government through preventing loss 
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or impairment of services is more evident in the case of influenza immunizations 
than immunizations for tetanus and smallpox. 


To the Chairman, United States Civil Service Commission, July 14, 
1967: 


Reference is made to your letter of June 19, 1967, in which you 
request a decision as to whether, under the provision of 5 U.S.C. 7901, 
an agency head has authority to provide immunizations to employees 
without charge whenever he decides that it will be to the Govern- 
ment’s interest to do so; or if not what the limits of his authority 
would be. 

As stated in your letter the decisions of this Office have generally 
held that the expenses of medical examination or treatment including 
inoculation or vaccination, may be paid from appropriated funds 
when primarily for the benefit of the Government rather than the 
employee. 41 Comp. Gen. 387; id. 531, cited in your letter, as well as 
the cases cited in those decisions make this clear. They also make clear 
that the furnishing of medical treatment for civilian employees of the 
Government is personal to the employee and that the payment thereof 
from appropriated funds is unauthorized unless provided for in the 
contract of employment or by statutory enactment or by valid 
regulation. 

Those decisions had their origin long prior to the enactment of the 
act approved August 8, 1946, Public Law 658, 79th Congress, 60 Stat. 
903, originally codified as 5 U.S.C. 150 and now codified and reenacted 
as 5 U.S.C. 7901 which provides in pertinent part as follows: 

(a) The head of each agency of the Government of the United States may 


, within the limits of appropriations available, a health service program 
to promote and maintain the physical and mental fitness of employees under his 


urisdiction. 

(b) A health service program may be established by contract or otherwise, but 
only— 

(1) after consultation with the Public Health Service and consideration of its 

recommendations; and 
Pa) in localities where there are a sufficient number of employees to warrant 
the service. 

yo A health service program is limited to— 

(1) treatment of on-the-job illness and dental conditions requiring emergency 
attention ; 

(2) preemployment and other examinations; 

(3) referral of employees to private physicians and dentists ; and 

(4) preventive programs relating to health. 

(ad) The Public Health Service, on request, shall review a health service pro- 
gram conducted under this section and shall submit comment and recom- 
mendations to the head of the agency concerned. 


This provision of law specifically limits the health service pro- 
gram to (1) treatment of on-the-job illness and dental conditions 
requiring emergency attention; (2) preemployment and other exam- 
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inations; (3) referral of employees to private physicians and dentists; 
and (4) preventive programs relating to health. 

Your letter refers to item No. (4) and it seems clear that these 
immunization programs cannot qualify under items (1), (2) and (3). 
The literal language of item (4), however, is sufficiently broad to 
encompass immunizations, and the legislative history of the act makes 
it clear that one element of the preventive programs is “Control of 
communicable diseases.” See H. Rept. No. 516 and S. Rept. No. 748, 
79th Cong., on H.R. 2716 which was enacted as Public Law 658, 
supra. 

Bureau of the Budget Circular No. A~72 of June 18, 1965, to which 
you also refer in your letter has as its subject Federal Employees 
Occupational Health Service Programs. It establishes criteria to be 
followed by the heads of executive branch departments and agencies in 
providing programs of health services under the 1946 act and in 
relating them to programs established to provide medical and other 
services and to eliminate health risks under the Federal Employees 
Compensation Act. The scope of occupational health service au- 
thorized to be provided at each work location as determined by the 
head of the department or agency according to the working conditions 
and number of employees at the work location includes preventive 
services “within the competence of the professional staff * * * to 
provide specific disease screening examinations and immunizations as 
the department or agency head determines to be necessary.” 

The circular also provides that the “basis for any determination 
made by departments and agencies as to * * * the need for in-service 
examinations, screening examinations, and immunization * * * will 
be recorded.” 

You have been specifically asked about immunization for influenza, 
tetanus and smallpox. As stated in your letter the probability of sub- 
stantial savings to the Government through preventing loss or impair- 
ment of services is most evident in the case of influenza immunizations. 

It is our conclusion that an agency head has authority under 5 
U.S.C. 7901 to provide immunization against specific diseases without 
charge to employees whenever he decides that it will be to the Govern- 
ment’s interest to do so and records a reasonable basis to support such 


determination as required by Budget Circular No. A-72. 


[B-161083] 


Officers and Employees—Severance Pay—Resignation 


The payment of severance pay to employees who resigned because they were 
unable to accept reassignment to other areas upon agency reorganization of 
regional offices which resulted in an excess of personnel in competitive positions 
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need not be recovered if the primary purpose of the proposed transfers was to 
meet a responsibility to the employees rather than to the agency, and advice to 
the employees of the proposed reduction in force, encouraging them to seek 
positions with other Government agencies, together with the effort made by the 
employing agency to seek positions in other areas in the region for the employees, 
evidences administrative intent to make job offers to the employees rather than 
to reassign them without the option to refuse reassignment, and that the separa- 
tions were involuntary and not removal for cause. 


To the Administrator, Federal Aviation Agency, July 17, 1967: 


This is in reply to your letter of March 14, 1967, concerning the 
entitlement to severance pay of two employees of the Federal Aviation 
Agency (FAA), Mr. David Young and Mr. Neil A. Waddell. 

These employees were both GS-856-9, Electronic Installation Tech- 
nicians (EIT), stationed in the FAA regional office in Fort Worth 
in September 1965. At this time the southwest region of the Agency 
was being extensively reorganized which resulted in the establishment 
of three area offices in Fort Worth, Texas; Houston, Texas; and 
Albuquerque, New Mexico. 

With the completion of certain programs it appeared that there was 
a surplus of electronic technicians in the southwest region. A number 
of these technicians were called into the regional office in September 
1965 and told that there might have to be some personnel cutbacks 
although the Agency was exploring various methods by which the EIT 
might be retained. In May 1966 a number of these personnel were 
told that due to a realignment of the activities of the region and the 
readjustment of personnel imbalances at field facilities the staffing of 
additional positions was authorized. The employees in question were 
advised that the Agency planned to reassign surplus technicians to 
these positions and were asked to state their preference. 

Following a meeting between region and area officers and the tech- 
nicians on June 18, 1966, Mr. Young was advised on June 17, 1966, that 
he was being reassigned from his present position in Fort Worth to a 
position as GS-—856-9, Electronic Installation Technician, Airways 
Facilities Branch, Albuquerque, New Mexico, effective July 17, 1966. 
Mr. Young received this notice on June 24, 1966, and on July 5, 1966, 
advised the chief of his division that he did not wish to accept the 
assignment, that he understood his last day of duty would be July 15, 
1966, and that he would be entitled to $1,589.60 severance pay. 

Mr. Waddell was advised on the same day (June 17, 1966) that he 
was being assigned from his present position in Fort Worth to the 
position of GS-856-9, Electronics Maintenance Technician, Airway 
Facilities Section, Farmington, New Mexico, effective July 17, 1966. 
Mr. Waddell received this notice on June 30, 1966, and at that time 
wrote on the bottom of the notice that he would be unable to accept 


reassignment due to personal problems. He later advised his division 
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chief to the same effect stating that he understood his last day of 


duty would be July 15, 1966, and that he would be entitled to $950.40 
severance pay. 


The two employees were given severance pay under section 550.706 
(a) of the Civil Service Commission’s Regulations and the question 
you now raise is whether under our decision 45 Comp. Gen. 811, June 
17, 1966, the Agency is required to make efforts to collect from the 


employees the amounts of severance pay which have been paid to 
them. 


In a recent letter the Civil Service Commission expressed its views 
on the types of actions that are available to an agency in transferring 
its employees between positions and the effect of such action on entitle- 


ment to severance pay. The Commission’s letter reads, in pertinent 
part, as follows: 


We believe it pertinent to point out that management of an agency may have a 
number of options in the way it goes about placing its employees within the 
agency : 


1. It may decide to reassign an employee from one commuting area to another. 
This decision may or may not occur because of a transfer of function situation 
or a reduction-in-force situation (that is, an excess of personnel in a competitive 
level) ; 

2. As a result of a reduction-in-force situation, it may offer an employee a 
position in a different commuting area but not require the employee to take it. 

8. As a result of a transfer of function situation, it must offer an employee the 
opportunity to transfer with his position to the new commuting area. 


The decision to carry out a reduction in force or a transfer of function is rec- 
ognized as a management organizational decision, and the Commission feels 
that the agency should have some prerogative in the procedure to follow which 
will best meet the needs of the agency, yet permit the agency to meet the respon- 
sibility it owes its employees. 


When an agency must carry out a reduction in force obviously some employees 
are going to suffer a substantial economic setback. For this reason, the agency 
may wish to try to place employees in vacant positions through transfer of func- 
tion procedure. It is not surprising that a significant number of employees will 
prefer not to accompany their position in a transfer of function. However, the 
employee's failure to accompany his position in a transfer of function does not 
automatically terminate his services nor make any resulting separation volun- 
tary or disciplinary. It may be that enough employees will “volunteer” to accept 
a transfer of function so that no separations will be necessary. If some employees 
must be separated, the action will be classified as “Separation—Declined Reloca- 
tion,” but no stigma of discipline attaches to the separation. 


It should also be noted that an action may be nondisciplinary and still be 
adverse to the employee. Therefore, adverse action procedures may be necessary 
to accomplish a separation for failure to accompany an activity in a transfer of 
function even though no element of discipline is present. 


If the agency is involved in a transfer of function situation it must effect its 
action in accordance with section 12 of the Veterans’ Preference Act and our reg- 
ulations. The Veterans’ Preference Act authorizes the Commission to issue and 
enforce regulations to carry out the provisions, purpose, and intent of the act. 
Section 12 of the act lays down the general principles but leaves to Commission 
regulations the details of these principles so the result will be administratively 
workable. In view of this, the Commission requires that in a transfer-of-func- 
tion situation the employee must be given an opportunity to accompany his 
position, and only after declining the offer can the receiving agency fill the posi- 
tion from another source. 
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Therefore, when an employee declines to accompany his activity in a transfer of 
function he is declining an offer. His separation is not considered a disciplinary 
action, and would not be considered as separation by removal for cause on 
charges of misconduct, delinquency, or inefficiency. It must be effected under the 
adverse action procedures since it is not a separation by reduction in force, but 
this does not change the character of the separation from the fact that it resulted 
from the declination of an offer, and not from a refusal to go. 


On the other hand, when an agency finds it necessary to assign an employee to a 
position in a different geographical location and the employee refuses to accept 
the new assignment, his service may be terminated. This is considered a discipli- 
nary action since the employee is not declining an offer but is refusing to follow 
an order ; it is considered equivalent to insubordination. Therefore, the employee 
is separated by removal for cause under the general heading of “misconduct, 
delinquency, or inefficiency.” 


In view of this, we feel that there is no inconsistency in the regulations governing 
severance pay which provides that when an employee declines to accompany his 
position when it is moved to another commuting area in a transfer of function, 
his separation is deemed to be an involuntary separation not by removal for 
cause on charges of misconduct, delinquency, or inefficiency. 


The language of the notices to Mr. Young and Mr. Waddell was 
couched in terms of a reassignment, the first option described in the 
Commission’s letter. The description of the action taken on their re- 
spective Standard Form 50’s following their refusal to accept the 
reassignment is consistent therewith as it states “Resignation (De- 
clined Assignment * * *).” 

It would appear however that in view of the Agency’s considerable 
effort to keep the personnel advised of the proposed reduction, to 
encourage them to seek positions with other Government agencies and 
to seek positions for them in other areas in the region that it was 
intended to make job offers rather than a reassignment without any 
option of refusal. If the primary purpose of the proposed transfers 
was to meet a responsibility to the employees rather than to meet a 
need of the Agency then the so-called reassignment was more in the 
nature of a job offer and can be distinguished from the agency action 
in B-159029, involving refusal to accept a reassignment ordered for 
the good of the service. Should the Agency regard its actions with re- 
spect to Messrs. Young and Waddell in this light recovery of the 
severance pay which has been paid to these employees is not required. 


[B-161873] 
Travel Expenses—lIllness—Other Than Employee 


An employee who upon arrival at his temporary duty station—a scientific con- 
ference—abandons his official travel due to a death in his family is not entitled 
to the travel and transportation expenses incurred in returning to headquarters, 
notwithstanding the employee was directed by his superior to return, or that he 
arranged to have the employee of another Government agency attending the con- 
ference submit a report to his agency, and the employee having abandoned the 
assignment for personal reasons, the cost of his return travel is within the scope 
of the longstanding rule that when an employee abandons his official travel 
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status because of death or illness of a member of his family he may be reim- 
bursed only the cost of official travel to the point of abandonment. 


To the Director, National Science Foundation, July 18, 1967: 


We refer to letter of June 22, 1967, from the Acting Director, re- 
questing that we reconsider the rule enunciated in prior decisions of 
our Office (23 Comp. Gen. 237 ; 32 id. 571, and similar decisions) hold- 
ing that when an employee abandons his official travel status because 
of death or illness of a member of his family he may be reimbursed 
only the cost of official travel to the point of abandonment. 

The specific case referred to in the Acting Director’s letter is that 
of Dr. Andrew W. Swago, an employee of the National Science Foun- 
dation, On April 3, 1967, a travel authorization was issued to Dr. 
Swago authorizing him to travel from Washington, D.C. to Tucson, 
Arizona and return. The travel was to begin on April 5 and end on 
April 7. The purpose of the trip was to attend a conference concern- 
ing orbiting astronomical observatory (OAE) satellite to be held at 
Kitt Peak National Observatory headquarters on April 6, 1967. Dr. 
Swago was one of 12 participants from various Government agencies, 
universities, and research organizations invited to attend the con- 
ference. 

On April 5 Dr. Swago left Washington, D.C., at 12:05 p.m. and 
arrived at Tucson at 4:45 p.m. At 9 p.m. he received a notification of 
the death of his stepmother in New Orleans. Later that evening he 
contacted his supervisor who directed him to abandon his assignment 
in Tucson and attend to his personal business, Dr. Swago left Tucson 
at 2:45 a.m. on April 6 and arrived in Washington at 10:30 a.m. the 
same day. 

Dr. Swago did not attend the conference he was sent to Tucson, 
Arizona, to attend although he did arrange for an employee of another 
Government agency who attended the conference to submit a report 
on the conference to the National Science Foundation. The Founda- 
tion’s letter indicates that under such circumstances Dr. Swago’s as- 
signment might be regarded as having been substantially completed. 
The Foundation’s letter also emphasizes that when Dr. Swago advised 
his supervisor of the death of his stepmother he was directed by his 
supervisor to abandon the temporary assignment. 

Based upon the foregoing facts and considerations the following 
specific questions are presented for decision : 

(1) May the suspension for Dr. Swago’s return travel and transportation 
expenses be removed? 

(2) In future cases where illness or death necessitates abandonment of travel, 
may the return transportation expenses of the employee be allowed if 

(a) the employee is directed to return to his headquarters, or 


(b) the reasons given by ‘the employee for returning to headquarters are ac- 
ceptable to the agency? 
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(8) Would your office be forced to object to the following proposed NSF travel 
regulation pertaining to situations similar to the Swago situation : 

“In the event an employee who is away from his regular duty post on official 
travel is notified of the death or serious illness of a member of his immediate 
family, he is authorized to abandon his travel and proceed to the point where his 
presence is required. In such instances the employee should, to the extent feasible, 
arrange for performance of his duties by other NSF representatives who may 
be present at the temporary duty station. The cost of travel to his regular duty 
post will be paid if he is directed to return by his immediate superior or if the 
reason given by the employee for abandoning travel is acceptable to the agency.” 


The mere fact that before leaving Tucson Dr. Swago arranged for 
an employee of another agency to submit a report of the conference to 
the National Science Foundation does not, in our opinion, constitute 
a substantial completion of Dr. Swago’s assignment in Tucson. On the 
contrary it appears that Dr. Swago performed little or no part of such 
ussignment. 

If Dr. Swago had been directed to abandon his temporary assign- 
ment in Tucson and return to Washington for official purposes, there 
is no doubt that he properly could have been reimbursed for the round 
trip travel between Washington and Tucson despite the fact that he 
may not have completed the contemplated assignment in Tucson. How- 
ever, he was not directed to cut short his assignment in Tucson for offi- 
cial reasons. The sole basis for terminating his assignment was 
personal. Therefore, despite the fact that he may have been directed to 
abandon such temporary assignment he would not be entitled to travel 
or subsistence at Government expense after abandonment of the official 
assignment. See decision of April 20, 1966, B—158657. Also see, gener- 
ally, 41 Comp. Gen. 573. The first question, therefore, is answered in 
the negative. 

The second question relates to possible future situations similar to 
that of Dr. Swago’s case. Therefore, and in accordance with the an- 
swer to question one, this question too must be answered in the 
negative. 

In line with the foregoing, our Office would be required to object to 
the promulgation of the proposed regulation quoted in question three. 


[B-156496] 
Leases—Repairs and Improvements—Limitations—Rule 


The construction of a Veterans Administration (VA) hospital adjacent to a 
university medical school on land leased from the university on a long-term basis 
at a nominal rental may not be approved under the rule that appropriated funds 
may not be used for the permanent improvement of privately owned property in 
the absence of express statutory authority, neither 38 U.S.C. 5001 nor 5012(b) in 
providing for the acquisition of sites and space to implement the purposes of the 
sections authorizing the construction of hospitals or any permanent type of 
improvement on leased property, and the use of the term “otherwise” in section 
5001 relating to sites for the construction of VA hospitals is interpreted to mean 
acquisition of not less than a fee interest in land and to cover situations which 
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do not precisely come within the enumerated means of acquiring land that is 
prescribed in the section. 


Veterans Administration—Parking Facilities—At Hospitals 


Funds appropriated to the Veterans Administration (VA) for the construction 
of a hospital adjacent to the medical school of a university may not be used to 
defray a portion of the cost of constructing a parking structure by the uni- 
versity in return for a contractual right to use a stipulated number of parking 
spaces, nor may VA lease land from the university to construct a parking facility, 
the amendment of 38 U.S.C. 5004 although designed to overcome 45 Comp. Gen. 27, 
respecting the disposition of parking fees not affecting the conclusion that VA 
funds may not be used to obtain parking facilities valued in excess of $200,000, 
by construction or lease without the specific approval by the appropriate con- 
gressional committees. 


Contracts—Architect, Engineering, Etc., Services—Fees—Limita- 
tion—Design, Location, Etc., Changes 

Where the site and nature of a project are so changed as to render virtually 
useless any architect-engineer (A-E) work done prior to the administrative 
determination to affect a change, it would be unreasonable to carry forward 
against a new project any charge made against the fee limitation imposed by 41 
U.S.C. 254(b) that was incurred under the original project, for even though the 
purpose of the project may remain unchanged, the subsequent alteration of the 
conceptual design of a building and its location at some point gives rise to a new 
project for the purpose of applying the statutory fee limitation. 


To the Administrator, Veterans Administration, July 21, 1967: 


By letter of June 14, 1967, you requested our opinion with respect 
to several questions related to a contemplated change in site for a 
hospital to be constructed in Southside Chicago, under the following 
circumstances : 

The Veterans Administration has completed design of a 760-bed 
hospital for construction on a site located in Southside Chicago across 
the midway from the Medical School of the University of Chicago. 
The site was to be acquired in part from the Urban Renewal Authority 
of Chicago and in part from the University. Site acquisition and 
design funds were included in the Independent Offices Appropriation 
Act, 1965, 78 Stat. 640, 660, under the heading “Construction of Hos- 
pital and Domiciliary Facilities.” Funds for construction of the 
hospital were included under the same heading in the act making 
appropriations for fiscal year 1966, 79 Stat. 537. 

The University and the Veterans Administration now consider that 
a 500-bed hospital on a different site, immediately next to the Medical 
School, would be more desirable from the standpoint of maximizing 
mutual assistance through joint utilization of facilities and avoidance 
of duplication. 

The new site is owned entirely by the University which does not 
desire to sell it to the Government. The University proposes, rather, to 
lease the new site to the Government on a long-term basis at the 
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nominal rental of $1 a year. Since the whole concept of establishing 
Veterans Administration hospitals adjacent to medical schools is based 
upon mutual assistance and cooperation, the VA does not believe 
resort to condemnation procedures for acquisition of the desired new 
site would be appropriate. 

It is anticipated that the cost to the Government of building the 
proposed smaller hospital on leased land will be somewhat less than 
the $24,565,000 budgeted for the 760-bed hospital, including site and 
parking facilities. 

It has also been suggested that the University will build parking 
facilities on its land for its use jointly with the Veterans Administra- 
tion and that the VA pay a portion of the construction cost in ex- 
change for the right to use space therein. As an alternative to this 
plan, there is the possibility that the University would build a parking 
structure for its use up to its property line and that the VA would 
build a comparable type structure, to meet its needs (about 400 spaces) , 
on leased land immediately adjacent to that proposed by the Univer- 
sity, with parking floors at the same levels, and possibly, with common 
access ramps. No estimate has been made of the cost to the Government 
of participation in either of the above plans for providing parking 
facilities, 

As a basis for further discussion of the above proposals with Uni- 
versity officials, you request our advice with respect to the following 
specific questions : 


(1) Could the Veterans Administration use any funds, now or hereafter appro- 
priated for construction of a new hospital and related facilities in Chicago, to 
construct the currently proposed hospital structure or structures on leased lands 
acquired at nominal or small cost to the Government? If so, under what limita- 
tions or restrictions would we be required to negotiate the terms of such a lease? 
Of course, we would clear the question of sufficiency of the title with the Depart- 
ment of Justice, in view of the Attorney General’s opinion that construction on 
eee inne is subject to the restrictions imposed by 40 USC 255 (28 Op. AG 
463, 464). 

(2) Do you believe it would be legally appropriate for the Veterans Adminis- 
tration to use funds, now or hereafter appropriated for construction of a new 
hospital and related facilities in Chicago, to defray a portion of the costs, to 
the University of Chicago, of constructing a parking structure, in return for 
which the Veterans Administration would receive a contractual right to use, as 
it chooses, a stipulated number of parking spaces? A somewhat related question 
concerning parking facilities for this hospital was the subject of your opinion 
45 Comp. Gen. 27, dated July 9, 1965, subsequent to which Section 5004, Title 
38 U.S.C. was amended by Section 201(a), PL 89-785, November 7, 1966. 

(8) If the answer to the foregoing question is negative, and provided contractual 
protection could be obtained whereby the interests of the Government would be 
protected for the life of the structure, do you see any reason to object to the 
Veterans Administration’s constructing a parking facility for its use, on leased 
land contiguous to and joined with a similar facility proposed to be constructed 
by the University of Chicago for its use? We realize that this is virtually the 
same question as that presented in (1) above, but believe the amendment of 
Section 5004, noted supra, may have some pertinence, as well as Sections 5001 
and 5012(b), 38 USO. 
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(4) In your opinion, would it be in contravention of 41 USO 254(b) (statutory 
limitation of architectural fees) if we entered into a new architect-engineer 
contract for design of the proposed new hospital on a site different from that 
originally contemplated, if the new fee specified added to that already expended, 
would exceed 6% of the estimated costs of construction? In this connection, the 
use of the new and smaller site will require redesign of the hospital and its 
reduction in size as indicated above, and the currently proposed building would 
bear little similarity to the one previously designed in either scheme of arrange- 
ment or structural shape and size. In fact, we believe it is substantially correct 
to say that from an architectural standpoint it is a different project from that 
heretofore designed. 

The longstanding rule followed by the accounting officers of the 
Government is that appropriated funds may not be used for the per- 
manent improvement of privately owned property in the absence of 
express statutory authority. 6 Comp. Dec. 295, 19 Comp. Gen. 679. 
The rule has been specifically applied in the case of premises leased 
to the Government. 35 Comp. Gen. 715, 716. While approval has been 
given by this Office in special circumstances to the improvement at 
public expense of private property, in each such instance there was 
generally involved a relatively minor removable improvement of tem- 
porary character the installation of which was necessary to accom- 
plishment of the program objective for which the funds involved were 
appropriated. See 6 Comp. Dec. 877, 7 id. 712, 15 Comp. Gen. 761, 20 
id. 927, 35 id. 715, 42 id. 480, 43 id. 738. Cf. 18 Comp. Gen. 463, involv- 
ing the necessity for acquiring rights in perpetuity for construction 
and maintenance with respect to construction on private property of 
an improvement not subject to ready removal. Cf. also 39 Comp. Gen. 
304 involving exemption of the Post Office Department from the 
provisions of section 278(a), Title 40, United States Code, which 
authorizes the improvement of leased premises but limits the expendi- 
tures for such purpose which may be made. 

In a decision reported at 43 Comp. Gen. 705 we did authorize the 
construction of curb, gutter, and sidewalk improvements on prop- 
perty leased to the Government for 99 years. And in reaching the 
holding in that case, we adverted to such leased property as being 
in the “ownership” of the United States for the purpose of inter- 
preting a statute which specifically authorized construction of such 
items “along the boundary of Government-owned residential or other- 
wise improved lots.” But the rationale applied there can have no ap- 
plication in the instant situation. 

The construction of curbs, gutters, and sidewalks is but an incidental 
aspect of the Government’s use and enjoyment of the total leased 
premises. And specific statutory authority had been granted to over- 
come the Federal sovereign immunity to local assessment for such im- 
provements. It was in light of these factors together with the length 
of the lease term that we did not raise objection to the expenditures 
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involved. Of. 29 Comp. Gen. 279 denying authority to construct walk- 
ways. In the instant situation, however, the improvement goes to the 
very essence of the purpose for which the unimproved property will 
be leased to the Government. The improvement contemplated is a $25 
million building, not some minor item incidental to a larger purpose. 

You suggest that sufficient authority to overcome the rule against 
the expenditure of appropriated funds for the improvement of private 
property may be contained in the provisions of sections 5001 and 
5012(b) of Title 38, United States Code. 

Section 5001 authorizes construction of VA hospitals and other 
facilities “* * * on sites already owned by the United States or 
other sites acquired by purchase, condemnation, gift, or otherwise.” 
[Italic supplied. ] 

Section 5012(b) authorizes procurement of necessary space 
“* * * for administrative, clinical, medical, and outpatient treatment 
purposes by lease, purchase, or construction of buildings * * *.” 

The pertinent language of section 5001 derives from section 1 of the 
Public No. 587, approved March 3, 1925, 43 Stat. 1212, and section 
5012(b) derives from Public Law 85-56, approved June 17, 1957, 71 
Stat. 83, 143. See also section 10 of the World War Veterans’ Act, 1924, 
43 Stat. 607, 610, requiring that new property or structures acquired 
become permanent property of the Government. 

We find nothing in the legislative histories of these sections to sug- 
gest that Congress intended to authorize the construction of hospitals 
or any permanent type improvements on leased property. Section 5001 
speaks in terms of sites already owned or acquired by purchase, con- 
demnation or gift. We do not believe that use of the term “otherwise” 
in the section can reasonably be interpreted to mean acquisition of 
less than a fee interest in land but, rather, that it is intended to cover 
situations, such as perhaps exchanges of land, which would not come 
precisely within the specified means of acquiring land enumerated. 
See 38 Comp. Gen. 143, 146, where authority “to acquire land” for 
certain purposes was not considered sufficient authority to improve 
leased property even though expenditures for rent were authorized. 

The first question is answered in the negative. 

In our decision of July 9, 1965, 45 Comp. Gen. 27, we held that Veter- 
ans Administration funds could not be used under a lease construction 
arrangement for improvements valued in excess of $200,000 without 
specific approval by appropriate Committees of the Congress in light 
of certain appropriation restrictions. See 80 Stat. 675, September 6, 
1966. 

We also held in that decision that fees charged employees and visi- 
tors for the use of Veterans Administration parking facilities were 
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required to be covered into the Treasury as miscellaneous receipts and 
could not be used to defray operating expenses. This holding was based 
in part on the provisions of section 5004, Title 38, United States Code. 

Subsequent to our decision, section 5004 was amended by section 201 
of the Veterans Hospitalization and Medical Services Modernization 
Amendments of 1966, 80 Stat. 1368. But while the amendments effected 
by section 201 extended provisions of law authorizing the Veterans Ad- 
ministration to construct and maintain garages on its hospital and 
domiciliary reservations, they related, in terms of new authorities 
provided, more to the operation of such facilities than to their con- 
struction. These amendments override our decision of July 9, 1965, so 
far as concerns the disposition of parking fees collected, but we find 
nothing in them that would affect our conclusion concerning the lease 
construction aspects considered. 

The only change which might possibly be construed as affecting our 
prior conclusion regarding lease construction is contained in the pro- 
vision that : 


The Administrator may contract, by lease or otherwise, with responsible per- 
sons, firms of corporations, for the operation of such parking facilities, under 
such terms and conditions as he may prescribe, and without regard to the laws 
concerning advertising for competitive bids. [Italic supplied.] 


In explaining this provision the Senate Committee on Labor and 
Public Welfare stated in its Report No. 1727, dated October 13, 1966, 


at page 9, that: 


Paragraph (3) authorizes the Administrator to lease or otherwise contract 
with responsible persons, firms, for corporations for the operation of such park- 
ing facilities. This provision would permit sufficient flexibility in the operation 
of the facilities so that the Administrator may enter into contracts, either in the 
nature of a concession agreement or a service contract, whichever is deemed 
appropriate under the specific circumstances. It is contemplated that in some 
situations, where the use of the parking facility is of such volume as to permit 
a commercially profitable venture, a concession agreement could be reached 
which would result in payment by the concessionaire for the privilege of operating 
the facility. On the other hand, there may be situations where it will be necessary 
to pay for the operation of the parking facility by means of a service contract. 


The amendments to section 5004 were specifically designed to over- 
come our decision of July 9, 1965, as it related to the disposition of 
parking fees collected. The portions of that decision which relate to 
lease construction authorities were not adverted to by the committee 
in explaining the purposes of the amendments, Under the circum- 
stances, in light of the language of the amendments together with the 
explanation thereof, dealing as they do with the operation of parking 
facilities and their construction or leasing by the Veterans Adminis- 
tration, we cannot construe the amendment of section 5004 as affecting 
in any way our prior conclusions in the matter of authority to obtain 
parking facilities, valued in excess of $200,000, by lease construction. 

The second question presented is answered in the negative. 
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In light of our conclusions concerning questions numbered 1 and 2, 
the third question is also answered in the negative. 

While, in view of the answers to the first three questions, answer 
to the fourth question does not appear to be required, it may be stated 
generally that the architect-engineer fee limitation in section 254(b) 
of Title 41, United States Code, relates to compensation authorized to 
be paid to architect-engineers for the services they render in conjunc- 
tion with the design of construction projects. The statutory limitation 
is for the purpose of assuring that excessive prices will not be paid for 
such services in connection with any construction project. 

The project to which an architect-engineer fee is applicable is the 
project for which the architect-engineer undertakes in his contract 
to prepare plans, etc. See 40 Comp. Gen. 188. Where the site and 
nature of a project are so changed as to render virtually useless any 
architect-engineer work done prior to administrative determination 
to effect such change, it would be unreasonable, in light of the statutory 
purpose, to carry forward against the new project any charges against 
the fee limitation incurred under the original project. Although the 
purpose to be served by a building project may remain unchanged, 
that is not to say that the conceptual design of the building and its 
location may be substantially altered without at some point giving 
rise to a new project for the purpose of applying the fee limitations 
in question. 

Assuming correctness of the statement contained in the question 
raised, that from an architectural standpoint the new project is a 
different one from the old one heretofore designed—and from the brief 
description furnished, the statement appears reasonable—it is our view 
that the architect-engineer fees expended in design of the first. project 
are not for consideration in connection with design of the new project 
so far as concerns application of the statutory fee limitation. 

The fourth question presented is answered in the negative. 


[B-161301] 


Family Allowances—Separation—Type 2—Temporary Duty— 
Common Residence Occupancy While on Leave Continued 


The fact that an enlisted member of the United States Marine Corps continued 
to receive payment of a family separation allowance while on 30 days emergency 
leave from his permanent overseas duty station does not entitle him to the 
continuation of the allowance while on a 3-month temporary duty assignment 
following the leave period at an activity within 34 miles of his residence during 
which period he occupied a common household with his wife, because for applica- 
tion is the rule that the family separation allowance prescribed by 37 U.S.C. 
427(b) (2) for a member assigned to a ship is for suspension when he resides 
with his dependents while performing temporary duty in excess of 30 days. 
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To Lieutenant Colonel John A. Rapp, United States Marine Corps, 
July 21, 1967: 


Further reference is made to your letter dated March 5, 1967, and 
enclosures, forwarded here by letter of Headquarters United States 
Marine Corps, Washington, D.C., dated April 17, 1967, in which you 
request an advance decision as to the propriety of payment of family 
separation allowance under clause (1) of 37 U.S.C. 427(b) to Staff 
Sergeant Calvin W. Keen, 1837250, U.S. Marine Corps, for the period 
December 6, 1966, through March 5, 1967. 

By orders dated November 5, 1966, Headquarters Battalion, 3rd 
Marine Division (Rein) FMF, FPO, San Francisco 96602, Sergeant 
Keen was authorized to proceed from his station in the Far East to 
the United States on emergency leave for a period of about 30 days 
and to return to his permanent duty station upon completion of such 
leave. His leave address is shown in those orders as Richmond, Mis- 
souri, located approximately 34 miles northeast of Kansas City, 
Missouri. While Sergeant Keen was on leave, his orders of November 
5, 1966, were modified by message dated December 2, 1966, authorizing 
the performance of 3 months’ temporary duty at the Marine Corps 
Reserve Data Services Center, Kansas City, Missouri. Those orders 
were further modified by message dated February 22, 1967, changing 


his permanent duty station to Camp Pendleton, California, effective 
March 5, 1967. 


It is stated in your letter that during the period of his leave (No- 
vember 7 to December 5, 1966) and temporary additional duty at the 
Marine Corps Reserve Data Services Center (December 6, 1966, to 
March 5, 1967), Sergeant Keen resided with his wife at their common 
household located in Richmond, Missouri, and that he commuted daily 
between his residence in that city and the Center during the period 
of his temporary additional duty. It is further stated that while on 
duty at his permanent station overseas he was entitled to a family 
separation allowance and that payment was continued for the period 
of leave from November 7 to December 5, 1966, under the authority of 
our decision of May 26, 1964, 43 Comp. Gen. 748. 

You refer to our decision of October 9, 1963, 43 Comp. Gen. 332, 
answer to question 19 (page 348) in which we said in effect that a mem- 
ber would not be deprived of the family separation allowance where 
the regulations prescribe a maximum period of 3 months during which 
his dependents may visit him at or near his permanent duty station 
and you cite in this connection our decision of March 16, 1964, 43 
Comp. Gen. 596. Also, you mention our decisions of January 30, 1964, 
43 Comp. Gen. 527, and May 26, 1964, supra, as barring payment of 
the allowance in a situation where the member resides with his depend- 
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ents for a period of 30 days or more in a nonleave status while on 
temporary duty or assigned to duty aboard a vessel away from its 
home port and, in theory, does not incur the additional expenses, such 
as home and car maintenance and increased child care costs that arise 
by reason of his being away from his dependents for an extended pe- 
riod of time. Additionally, you say that Sergeant Keen was in a full 
pay status while on authorized leave and on temporary additional duty. 
Accordingly, you express the view that if entitlement to family sepa- 
ration allowance continues during the period a member visits his de- 
pendents while in a nonexcess leave status on the basis that he is en- 
titled to pay and allowances for period of nonexcess leave, rather than 


whether he incurs the additional expenses for which the allowance is 
intended to cover, entitlement logically would continue during the 


period Sergeant Keen was on temporary additional duty in a full pay 
status. 


Subsection 427(b) of Title 37, U.S. Code, authorizes payment of a 


family separation allowance of $30 a month to certain members en- 
titled to basic allowance for quarters for dependents if— 


(1) the movement of his dependents to his permanent station or a place near 
that station is not authorized at the expense of the United States under section 
406 of this title and his dependents do not reside at or near that station; 

(2) he is on duty on board a ship away from the home port of the ship for a 
continuous period of more than 30 days; or 

(83) he is on temporary duty away from his permanent station for a con- 


tinuous period of more than 30 days and his dependents do not reside at or near 
his temporary duty station. 


In answering question 7 in our decision of October 9, 1963, 43 Comp. 
Gen. 832, 348, we quoted the second sentence of 37 U.S.C. 502(a) 


which is as follows: 


* * * A member who is absent with leave for any other reason for not longer 
than the leave authorized by that section [10 U.S.C. 701] is entitled to the same 
pay and allowances to which he would be entitled if he were not on leave, and 


to any additional allowances otherwise provided by law for members on leave. 

In view of those provisions we concluded that entitlement to the 
allowance under clause (2) would continue during the period a mem- 
ber is on authorized leave from the ship to which assigned, not in 
excess of that for which he is entitled to pay and allowances under 
that sentence, provided the ship does not return to its home port dur- 
ing such period. In answer to question 13, a similar conclusion was 
reached under clause (3) with respect to leave during a temporary 
duty assignment. See also our answer to question “c” in our decision 
of May 26, 1964, 48 Comp. Gen. 748, in which we said that in view of 
the leave provisions of section 502(a), a member serving aboard a 
ship and otherwise entitled to family separation allowance under 
clause (2) would continue to be entitled to the allowance while on 
authorized leave even though he returns to the home port or the 
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place where his dependents reside. A similar rule is for application 
under clause (1) in the case of a member who returns on authorized 
leave from a restricted station to the place where his dependents 
reside. 

While the above conclusions with respect to the application of the 
leave laws in connection with the payment of family separation 
allowances may seem more liberal than some of our other decisions 
which you cite construing the leave laws in connection with other 
pay laws, we are of the opinion that such conclusicas are justified 
under the statutory provisions involved, especially in view of the 
beneficial nature of the legislation authorizing family separation 
allowances. If the member is not in a leave status, however, he, of 
course, is not entitled to the benefit of the leave laws in determining 
his entitlement to family separation allowance. 

Since Sergeant Keen’s leave status terminated on December 5, 1966, 
the fact that he was entitled under our decisions to family separation 
allowance during the period of leave affords no basis to continue pay- 
ment of the allowance during the period of temporary additional duty 
when he resided with his wife. In our decision of January 30, 1964, 
43 Comp. Gen. 527, we considered the case of a member assigned to 
a ship which moved from its home port to a location which permitted 
him to reside with his dependents while the vessel remained at such 
location. We concluded that a member is not entitled to family separa- 
tion allowance under clause (2) during periods (exclusive of any mere 
visit of 30 days or less) when, notwithstanding his assignment aboard 
a vessel away from its home port, he is not actually separated from 
his dependents, but lives with them on substantially the same basis 
that he would if he were assigned ashore at the location of his ship. 
And, in line with that conclusion, we held in our decision of May 
26, 1964, 48 Comp. Gen. 748, that if a member otherwise entitled 
to a family separation allowance by reason of his assignment to 
a ship is assigned on temporary duty for a period of more than 30 
days at a location which permits him to reside with his dependents 
during such assignment, his entitlement to the allowance would be 
suspended during that period. The same rule is for application in the 
case of Sergeant Keen and, therefore, payment of the allowance is 
not authorized for the period of temporary additional duty involved. 


[B-161813] 
Courts—Costs—Awarded to United States—Disposition 


The court costs awarded the National Labor Relations Board under Public Law 
89-507, approved July 18, 1966 (28 U.8.0. 2412), are for deposit into the Treasury 
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as miscellaneous receipts under 31 U.S.C. 484, absent authority in the 1966 act 
or any other law making available for expenditure by a Federal agency moneys 
derived from a judgment for costs awarded to the United States pursuant to 
the 1966 act. 


Certifying Officers—Submissions to Comptroller General—Law v. 
Procedural Questions 

When a submission under 31 U.S.C. 82d, authorizing certifying officers “to apply 
for and obtain a decision by the Comptroller General on any question of law 
involved in a payment on any vouchers presented to them for certification” does 
not involve a question of law but concerns the proper disposition of court costs 


awarded to the United States, the reply to the request is required to be made to 
the head of the Federal agency involved. 


To the Chairman, National Labor Relations Board, July 24, 1967: 


Letter dated June 13, 1967, from Ethelreda C. Fesmire, Authorized 
Certifying Officer, National Labor Relations Board (Board) requests 
a decision concerning the disposition of money received by the Board 
as costs in a civil action. 

Section 3 of the act of December 29, 1941, 31 U.S.C. 82d, grants a 
right to certifying officers “to apply for and obtain a decision by the 
Comptroller General on any question of law involved in a payment on 
any vouchers presented to them for certification.” As the question sub- 
mitted in this instance does not involve a question of law the decision 
of which is necessary to the certification of any voucher presently 
before the certifying officer, the matter here involved is not one 
properly for submission by a certifying officer under the authority of 
the above referred to statute. Rather, the question here presented 
concerns the proper disposition of certain moneys received by the 
Board, and for that reason reply to the certifying officer’s request is 
being made to you as head of the Federal agency involved. See 26 
Comp. Gen. 797; Of. 24 Comp. Gen. 546. 

The facts and circumstances giving rise to the question presented 
are set forth below. 

The National Labor Relations Board, on November 8, 1965, peti- 
tioned the United States Court of Appeals for the First Circuit for 
enforcement of its order against McCormick Longmeadow Stone Co., 
Inc. On January 16, 1967, the Board printed and filed with the court 
its brief in the case and, in addition, participated with the respondent 
in printing a joint record appendix. The court, on March 15, 1967, 
decided for the Government and enforced the Board’s order. On April 
4, 1967, the court ordered the costs of printing by the Board to be taxed 
against the respondent. 

Public Law 89-507, approved July 18, 1966, 28 U.S.C. 2412, pro- 
vides that certain costs may be awarded to the prevailing party in any 
civil action brought by or against the United States. Under this 
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statute, the Court of Appeals for the First Circuit has adopted a rule 
of taxing costs to reimburse the prevailing party for certain costs in- 
curred in litigation. 

Pursuant to the order of the court, the respondent has forwarded 
to the Board a check in the amount of $750.45 which is the total of the 
costs taxed. This check has been deposited in the Treasury in the 
Special Deposit Account 63X6875. 

Our decision is requested as to whether the amount of $750.45 
should be transferred to the Treasury as miscellaneous receipts or 
restored to the Board’s appropriation from which the payments were 
made for the printing. 

Section 484, Title 31, United States Code, provides that: 

The gross amount of all moneys received from whatever source for the use 
of the United States, except as otherwise provided in section 487 of this title, 
shall be paid by the officer or agent receiving the same into the Treasury, at as 
early a day as practicable, without any abatement or deduction on account of 
salary, fees, costs, charges, expenses, or claim of any description whatever. 
But nothing herein shall affect any provision relating to the revenues of the 
Post Office Department. 

Under the above statute moneys received for the use of the United 
States are for depositing as miscellaneous receipts into the general 
fund of the Treasury. It is only when specifically authorized by law 
that funds received by any Federal agency may be credited to any 
appropriation or otherwise made available for expenditure. There is 
nothing in Public Law 89-507 (28 U.S.C. 2412), nor are we aware of 
any other law, which makes available for expenditure by a Federal 
agency moneys derived from a judgment for costs awarded in favor 
of the United States by a court pursuant to Public Law 89-507. 

Accordingly, the amount ($750.45) in question is required to be 
deposited into the Treasury of the United States as miscellaneous 
receipts under the provisions of 31 U.S.C. 484. 


[B-157753] 


Officers and Employees—Severance Pay—Reemployment—De- 
ferred Annuity Effect on Resumption of Pay 


An employee involuntarily separated from the service and awarded severance 
pay under section 9(b) of Public Law 89-301, who will be entitled to a deferred 
civil service annuity at age 62, may be reemployed in a temporary position not 
to exceed 1 year without his entitlement to the resumption of severance pay 
upon termination of the temporary appointment being affected, notwithstanding 
he will reach 62 during the period of temporary appointment and become en- 
titled to an immediate annuity at the expiration of the temporary appointment, 
the employee not having satisfied the requirements for an annuity at the time of 
involuntary separation, at which time entitlement to severance pay was deter- 
mined, he is not subject to the prohibition in section 9(b) (4) to the payment 
of severance pay to persons entitled to an immediate annuity upon separation. 
Therefore, the employee is entitled to both a deferred annuity and the resumption 
of severance pay upon separation from his temporary position. 
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To the Chairman, United States Civil Service Commission, July 25, 
1967: 


This is in reply to your letter of July 3, 1967, raising a question as 
to entitlement to severance pay under the provisions of section 9 of 
Public Law 89-301, approved October 29, 1965, 79 Stat. 1118, 5 U.S.C. 
App. 1117. 

The inquiry concerns a former employee of an agency who was 
involuntarily separated and is presently receiving severance pay. The 
agency would like to appoint the employee to a temporary position for 
a period not to exceed 1 year which as you point out would interrupt 
his entitlement to severance pay. However, during the period of tem- 
porary appointment the individual will reach 62 years of age and 
become entitled to an immediate annuity upon expiration of the tem- 
porary appointment. The agency is concerned that receipt of an 
annuity will affect the individual’s right to resumption of severance 
pay upon termination of the temporary appointment. 

You state that in your view entitlement to an annuity arising prior 
to the expiration of the severance pay period is not a basis for dis- 
continuing a former employee’s severance pay. 

With respect to entitlement to severance pay section 9(b) of Public 
Law 89-301, provides in pertinent part as follows: 

(b) This section does not apply to— 
* * * * * * * 


(4) an officer or employee who is subject to the Civil Service Retirement Act, 
as amended, or any other retirement law or retirement system applicable to 
Federal officers or employees or members of the uniformed services, and who, 
at the time of separation from the service, has fulfilled the requirements for 
immediate annuity under any such law or system ; 


The above subsection as well as subsections 9(b) (5) and 9(b) (6), 

5 U.S.C. App. 1117(b) (5) and 1117(b) (6), are very explicit in pro- 
viding that application of the severance pay provisions to an employee 
is determined as of the time of separation. And in order to come 
within the exception (exclusion) contained in subsection 9(b) (4), 
5 U.S.C. App. 1117(b) (4), above, he must at the same time have 
satisfied the requirements for an immediate annuity. See H. Rept. 
No. 792, 89th Cong., 1st sess., pages 11, 29, 31. 

Under the foregoing statute it is evident that an employee involun- 
tarily separated with entitlement to a deferred annuity at age 62 is 
entitled to severance pay at the time of his separation. Moreover, we 
find no provision in the severance pay statute or the regulation which 
would require termination of severance pay upon his thereafter becom- 
ing eligible for receipt of a civil service retirement annuity as in the 
case of reemployment. See section 9(f), 5 U.S.C. App. 1117 (£), Public 
Law 89-301. 


Since severance pay is not terminated by receipt of an annuity 
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commencing after separation when no intervening period of reemploy- 
ment is involved and since severance payments are to be resumed upon 
termination of a temporary appointment, we see no reason why the 
‘period of temporary employment would preclude the payment of 
both the severance pay and the civil service retirement annuity after 
the temporary employment ceases. In that connection we point out that 
an employee’s entitlement to severance pay is determined as of the 
time of separation from the position of unlimited duration and not 
upon separation from the temporary position. Section 9(b), Public 
Law 89-301; Civil Service Commission Regulations 550.704(b) (4) (i) 
and 550.701 (b) (i). 

Accordingly, the employee concerned upon separation from the 
temporary position would be entitled to receive the deferred annuity 
and also to resumption of severance pay. 


[B-161264] 


Pay—Retired—Election of Pay Computation Method—Most Fav- 
orable Formula—Adjustment of Retired Pay 

The retired pay of a sergeant major discharged for the convenience of the Govern- 
ment on September 30, 1966 in grade E-9 and eligible to retire in that grade, but 
who on October 1, 1966 is placed at his application pursuant to 10 U.S.C. 1293 on 
the retired list as a chief warrant officer W-2, is not restricted to payment on the 
basis of his “retired grade” or “any warrant grade satisfactorily held by him on 
active duty” prescribed by formula 4 of 10 U.S.C. 1401, the section also providing 
for computation of retired pay on the basis of the most favorable formula for 
persons entitled to retired pay under section 1401 as well as “any other provision 
of law,” and the retired pay at the enlisted E—9 grade being greater than that pay- 
able at the warrant officer W-2 grade, the member may be paid the difference 
between the grades for the period during which he was paid the lesser amount of 
retired pay. 

To Lieutenant Colonel Frank Berrish, Department of the Army, 


July 26, 1967: 


Further reference is made to your letter of March 17, 1967, your 
reference FINCS-E Neudorff, Karl A., W2 150 347 (Retired), re- 
questing an advance decision in the case of Chief Warrant Officer 
Neudorff as to the propriety of payment of a voucher in the amount of 
$69.25 representing the difference between the retired pay of a sergeant 
major (E-9) and a chief warrant officer (W-2) for the period October 
1, 1966, to February 28, 1967. Your request was forwarded to this 
Office on April 11, 1967, by the Office of the Chief of Finance and has 
been assigned D.O. No. A-949 by the Department of Defense Military 
Pay and Allowance Committee. 

You state that Chief, Warrant Officer Neudorff was relieved from 
assignment in his enlisted grade of sergeant major (E-9) and dis- 
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charged for the convenience of the Government on September 30, 1966, 
under authority of paragraph 2-10, Army Regulations 635-200. On 
October 1, 1966, he was placed on the retired list as a chief warrant 
officer (W-2) upon his own application under authority of 10 U.S.C. 
1293, as shown by an extract copy you enclosed of paragraph 168, De- 
partment of the Army Special Orders No. 193 dated September 20, 
1966. You refer to item 30 of AGPZ Form 977, Data for Retired Pay 
(copy of which you also enclosed) which indicates that the officer was 
also eligible for retirement and retired pay as an enlisted man under 
10 U.S.C. 8914. 

You further state that the officer is credited with 21 years 3 months 
and 27 days total actual active service and service for basic pay pur- 
poses. You say that his gross retired pay entitlement of his retired 
grade (chief warrant officer W-2) and years of service was $285.39 a 
month from October 1 through November 30, 1966, increased to $295.95 
a month beginning December 1, 1966. The gross retired pay entitlement 
of a sergeant major (E-9) with the same service, however, was $298.94 
a month from October 1 through November 30, 1966, and such pay was 
increased to $310 per month beginning December 1, 1966. 

Under the provisions of 10 U.S.C. 1293, a warrant officer with at 
least 20 years of active service may, at his request, be retired. Section 
1371 of Title 10, U.S. Code, provides that unless entitled to a higher 
grade under some other provision of law, a warrant officer retires 
“* * * in the permanent regular or reserve warrant officer grade * * * 
that he held on the day before the date of his retirement, or in any 
higher warrant officer grade in which he served on active duty satis- 
factorily * * *.” Section 1371 is not a retirement statute and relates 
only to the grade in which retirement is effective. 

Formula 4 of 10 U.S.C. 1401 provides that the retired pay of a per- 
son retired under section 1293 shall be computed on the basis of the 
monthly basic pay of his “retired grade” or “any warrant grade satis- 
factorily held by him on active duty.” Section 1401 further provides, 
however, that “if a person would otherwise be entitled to retired pay 
computed under more than one pay formula of this table or of any 
other provision of law, he is entitled to be paid under the applicable 
formula that is most favorable to him.” 

Under 10 U.S.C. 3914, a Regular enlisted man of the Army with at 
least 20 but less than 30 years’ service may upon his request be retired. 
Formula C of 10 U.S.C. 3991 provides that the retired pay of a person 
retired under section 3914 shall be computed on the basis of the 
“monthly basic pay to which member was entitled on day before he 
retired.” Section 3991 contains a savings provision similar to section 
1401 except that reference is made to “retired pay computed under 





76 DECISIONS OF THE COMPTROLLER GENERAL {47 


more than one pay formula of this table or the table in section 1401 of 
this title.” 

You express the view that under the above cited provisions of law 
and the holding in 36 Comp. Gen. 399, there is no authority in the 
instant case for using the rate of pay applicable to any grade other 
than the grade specified under formula 4, 10 U.S.C. 1401, and that, 
since the officer made application for retired pay in his warrant grade, 
he is not entitled to retired pay under any other provision of law. You 
further state that the provision in section 1401 requiring the payment 
of retired pay under the applicable formula most favorable to the 
member apparently contemplates situations such as those discussed in 
37 Comp. Gen, 446 and 37 Comp. Gen. 794, and that such provision 
does not appear to permit payment of the retired pay of an enlisted 
member to a retired Reserve warrant officer since the officer would not 
be “otherwise entitled to retired pay” by reason of section 3914 unless 
he actually is retired as an enlisted member. 

You state that it is the opinion of The Adjutant General that War- 
rant Officer Neudorff is retired in a dual status and that sections 1371 
and 1293 of Title 10 do not preclude him from receiving retired pay 
in the grade of sergeant major (E-9), the enlisted grade held on 
active duty at time of retirement. 

In 36 Comp. Gen. 399 cited by you, we had before us the question 
of the application of the dual office act of July 31, 1894, ch. 174, 28 
Stat. 205, as amended, 5 U.S.C. 62 (1958 ed.) (now 5 U.S.C. 5533), 
in those cases where “the Army has placed members holding both the 
Regular grade of warrant officer and the Reserve rank of commis- 
sioned officer on the retired list in a dual status with pay computed 
on the basis of whichever rank results in the higher pay.” We said 
that simultaneous retirement as a Regular warrant officer (under 10 
U.S.C. 1293) and as a Reserve commissioned officer (under 10 U.S.C. 
3911) was not contemplated by the law. We went on to say that while 
the member may be retired either as a Reserve commissioned officer 
or as a Regular warrant officer, when he is retired in one of such 
statuses based on 20 years of active service it would be most anomalous 
if the law authorized him to be retired in the other status, also, based 
upon the same 20 years of active service. 

For the reason stated in that decision we said that the provision 
in section 1401 does not permit payment to a retired Regular war- 
rant officer of the retired pay of a Reserve commissioned officer since 
a person does not appear to be “otherwise entitled to retired pay” by 
reason of section 3911 unless he actually is retired as a Reserve com- 
missioned officer under that section. 

Unlike the situation in 36 Comp. Gen. 399, Warrant Officer Neu- 
dorff was not simultaneously retired as a warrant officer and as an 
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enlisted man. Rather, the record shows that he was retired as a war- 
rant officer even though he was also eligible to retire as an enlisted 
man. The mere fact that he retired as a warrant officer upon his own 
application affords no reason for concluding that in computing his 
retired pay he is not “otherwise entitled to retired pay” under “any 
other provision of law” within the meaning of section 1401 of Title 
10. The term “person” in section 1401 clearly refers to any member of 
the uniformed services who becomes entitled to receive retired pay 
computed as provided in that section. Hence, in any case where a per- 
son, whether enlisted, or commissioned, or a warrant officer, whose 
retired pay may be computed under section 1401 would, “otherwise 
be entitled to retired pay computed under * * * any other provision 
of law,” such person “is entitled to be paid under the applicable for- 
mula that is most favorable to him.” 38 Comp. Gen. 715. 

In 87 Comp. Gen. 794, cited by you, and 38 Comp. Gen. 715 we held 
that since the members there involved had been retired for disability 
but were also entitled to voluntary retirement with 20 years of service 
under 10 U.S.C. 3911 and 8911, respectively, they were entitled to 
have their retired pay computed under whichever of the two methods 
gave them the greatest benefits in accordance with section 1401. The 
provisions of section 1401 are not limited solely to situations such as 
those considered in 37 Comp. Gen. 446 and 37 id. 794. Anything stated 
in 86 Comp. Gen. 399 which may be considered inconsistent with the 
views here expressed, may be disregarded. 

Since Warrant Officer Neudorff was also eligible to retire and re- 
ceive retired pay as a Regular enlisted man of the Army with over 
20 years of service, he may be considered as being “otherwise entitled 
to retired pay” under “another provision of law” within the purview 
of section 1401 of Title 10 so as to have his retired pay computed on 
the basis of the basic pay of a sergeant major (E-9) the grade in 
which he was serving on active duty on the day prior to retirement 
in accordance with formula C of section 3991. Compare 44 Comp. Gen. 
510. Accordingly, the voucher and supporting papers are returned 
herewith, payment being authorized thereon, if otherwise correct. 


[B-161834] 


Mileage—Military Personnel—Release From Active Duty—Last 
Duty Station Outside United States—Constructive Costs 


A member of the uniformed services separated overseas for his own convenience 
who returns to the United States within 1 year by way of a different port of 
debarkation than the one from which he elected to receive the travel allow- 
ances prescribed by paragraph M4159-5b of Joint Travel Regulations when “no 
travel” is performed incident to a separation is not entitled to additional mile- 
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age, the travel allowance having been fixed upon the member’s election of con- 
structive costs. Therefore, the member having been paid mileage from his last 
overseas duty station to the nearest port of embarkation and from the nearest 
port of debarkation to the place to which he elected to receive travel allowances, 
is not entitled to a mileage adjustment on the basis he traveled a greater dis- 
tance from the port of debarkation used than the distance for which he was 
paid mileage. 


To the Secretary of the Navy, July 27, 1967: 


Further reference is made to letter of June 3, 1967, from the Under 
Secretary of the Navy requesting a decision as to the mileage entitle- 
ment of a member of the uniformed services who is separated over- 
seas and is paid mileage from the appropriate port of debarkation in 
the United States to which he elects to receive travel allowances under 
the provisions of paragraph M4159-5b of the Joint Travel Regula- 
tions on the basis that no travel will be performed, and who within 1 
year actually travels to such place in the United States by way of a 
different port of debarkation. The request was assigned PDTATAC 
Control No. 67-16 by the Per Diem, Travel and Transportation Allow- 
ance Committee. 

The Under Secretary says it has been the practice of the uniformed 
services to adjust the mileage payment made under paragraph M4159- 
5b of the Joint Travel Regulations to conform with allowances pro- 
vided by paragraph M4159-1 of those regulations when actual travel 
is performed by the member within the 1-year limitation prescribed in 
paragraph M4157-6. 

As an example of the problem the Under Secretary refers to a mem- 
ber discharged overseas who was paid mileage for the distance from 
Bad Aibling, Germany, to Munich, Germany, and from New Orleans, 
Louisiana, appropriate port of debarkation, to Los Angeles, Cali- 
fornia, home of record. It is stated that less than a year later the mem- 
ber sailed aboard a MSTS vessel and landed in New York, New York, 
and that in such circumstances the services would adjust the mileage 
previously paid by payment of mileage for the distance from New 
York, New York, to Los Angeles, California, less the amount pre- 
viously paid for the distance from New Orleans to Los Angeles. 

The Under Secretary states, however, that some doubt exists as to 
whether this practice of the uniformed services is valid in view of 
our ruling in decision of February 18, 1966, B-158279, in which, 
under circumstances similar to those in the example, we held that 
the member was not entitled to additional travel allowances. 

The Under Secretary expresses the view that paragraph M4159-5b 
of the Joint Travel Regulations, which provides a means of measuring 
entitlement to travel allowance without regard to actual performance 
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of travel, was not intended to deprive a member of the allowances to 
which he is entitled under paragraph M4159-1 of the regulations 
when travel is actually performed within the 1-year limitation, and 
that the entitlements provided in paragraphs M4159-1 and M4159-5b 
of the regulations are independent of each other, the latter merely 
being a commutation of travel allowance upon separation from the 
service without regard to performance of travel. He suggests that 
if the Government, within the 1-year limitation, is unable to provide 
the member with transoceanic travel to the port of debarkation in 
the United States from which mileage was previously paid, it should 
in equity and good conscience pay the member mileage for the differ- 
ence in distance caused by landing him at a port of debarkation further 
distant from his home of record than the distance for which mileage 
was previously paid. 

Section 404(a) of Title 37, U.S. Code, provides that under regula- 
tions prescribed by the Secretaries concerned, a member of a uniformed 
service is entitled to travel and transportation allowances for travel 
performed under orders including, upon separation from the service 
or release from active duty, travel from his last duty station to his 
home or the place from which he was called or ordered to active duty. 
Subsection (f) provides that the travel and transportation allow- 
ances authorized under that section may be paid on the member’s 
separation from the service or release from active duty, whether or 
not he performs the travel involved. 

In conformity with those provisions, paragraph M4159-1 of the 
Joint Travel Regulations provides that a member performing travel 
under permanent change-of-station orders (including travel upon 
separation from the service or relief from active duty) to, from, or 
between points outside the United States will be entitled to (1) travel 
allowances for the distance between the old permanent station and the 
appropriate aerial or water port of embarkation serving the old 
duty station; (2) transportation by Government aircraft or vessel, 
if available, otherwise Government procured transportation or reim- 
bursement for transportation procured at personal expense for the 
transoceanic travel, and (3) travel allowances from the appropriate 
aerial or water port of debarkation to the new permanent station. 

Under those provisions, when a member serving overseas is returned 
to the United States and separated from the service or released from 


active duty, transportation and travel allowances are provided from 
the overseas station to the home of record or place of entry on active 
duty as the member elects. Actual travel to the place of separation 
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in the United States from the overseas station is contemplated by such 
provisions and the member is paid mileage from the separation point 
to home of record or place of entry on active duty without regard to 
actual performance of travel between those places. 

Paragraph M4159-5b of the Joint Travel Regulations provides that 
when members are separated from the service or released from active 
duty overseas and no travel is to be performed incident to separation 
from the service, mileage is payable from the last station overseas to 
the nearest port of embarkation from which transportation could have 
been furnished to the United States and from the appropriate port of 
debarkation in the United States to the place to which the member 
elects to receive travel allowances. A method for determining the 
appropriate port of debarkation is set forth in that paragraph. In 
those cases, the member at time of separation from the service or 
release from active duty overseas voluntarily elects to be paid mileage 
on a constructive basis for land travel to his home of record or the 
place from which ordered to active duty. 

In the decision of February 18, 1966, cited by the Under Secretary, 
the member requested separation overseas and since no travel was to be 
performed he was paid mileage from his overseas station, Bad Aibling, 
Germany, to nearest port of embarkation, Munich, Germany, and 
from the appropriate port of debarkation, New Orleans, Louisiana, to 
Los Angeles, California, his home of record and place of entry on 
active duty, in accordance with paragraph M4159-5 of the regulations. 
Within 1 year, however, he actually traveled to the United States and 
was furnished transportation aboard an MSTS vessel from Bremer- 
haven, Germany, to New York, New York. Mileage for the additional 
distance from that port to Los Angeles was not paid by the Depart- 
ment of the Army. On the contrary, Army Finance Center, Indian- 
apolis, Indiana, recommended against payment in view of the pro- 
visions of paragraph M4159-5 of the Joint Travel Regulations. Thus, 
the adjustment practice referred to by the Under Secretary was not 
followed in that case. The claim was disallowed by settlement of this 
Office and upon review such action was sustained by the decision of 
February 18, 1966. 

In cases such as this, where the member at his request and for his 
own convenience is discharged overseas and elects to be paid travel 
allowance on the basis that no travel is to be performed, we believe 
that the amount of the travel allowance is fixed by regulations at the 
time of discharge and election and that they do not contemplate or 
authorize further transportation at Government expense or an adjust- 
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ment which would exceed the constructive cost of travel under para- 
graph M4159-5b in the event subsequent travel is performed. There- 
fore, if within 1 year from discharge and election to receive mileage 
for constructive travel ocean transportation should be furnished the 
former member to a port of debarkation within the United States more 
distant than the one from which the mileage was paid, we are of the 
opinion that the regulations do not authorize additional mileage for 
the land travel from that port. Compare 37 Comp. Gen. 230. 
The question is answered accordingly. 


[B-161846] 


States—Federal Aid, Grants, Etc.—More Than One Grant for Same 
Project 


A Federal Aviation Administration (FAA) grant to the city of Juneau, Alaska, 
incident to the construction of a sewage system which included the percentage 
of cost provided by a Public Health Service (PHS) grant for the facility, where 
both grants were matched by the State with the same funds, was made without 
authority and is without legal effect, even though the Federal Airport Act does 
not prohibit the grant, the Water Pollution Control Act under which the PHS 
grant was made requiring the city to pay costs in excess of the grant. Therefore, 
to permit FAA to make a grant for the same project would require the United 
States to contribute more than the amount of the PHS grant, thereby waiving 
its right to have the grantee complete the project without further cost to the 
United States, and would not satisfy the definition in the Federal Airport Act 
that “project costs” are costs “which would not have been incurred otherwise.” 


To the Secretary of Transportation, July 28, 1967: 


Letter dated June 16, 1967, from the Administrator, Federal Avia- 
tion Administration (FAA), concerns a grant of funds by FAA to 
the city of Juneau, Alaska, under the Federal Airport Act, as amended, 
49 U.S.C. 1101 et seg. 

The pertinent facts and circumstances as disclosed by the Adminis- 
trator’s letter are set forth below. 

The city of Juneau, Alaska, undertook a construction program for 
improving the sewage system serving the Municipal Airport at that 
city. In January of 1963 the city of Juneau was awarded a grant of 
Federal funds from the United States Public Health Service (PHS) 
for construction of the sewage treatment facility, which is a part of 
the overall construction program. The PHS grant was made pursuant 
to Public Law 660 as amended (33 U.S.C. 466 e¢ seg.). In accordance 
with that law, a PHS audit report for the period January 2, 1963, to 
May 23, 1965, determined that on the basis of 30 percent of allowable 
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costs the city of Juneau was entitled to a PHS grant in the amount 
of $22,190. 

Subsequently, in January 1964, the city of Juneau also applied to 
the FAA for a grant of Federal funds under the Federal Airport Act, 
and the United States became obligated to grant such funds in March 
1964, by virtue of a grant agreement entered into by the FAA with the 
city of Juneau. The pertinent part of the project description in the 
Agreement states that the grant is to be used to “* * * Connect the 
Fire-Rescue Maintenance Building to a sewage system and construct 
an airport sewage system.” 

Additional provisions of the FAA Agreement fix the maximum 
obligation of the United States at $25,400. Special Condition No. 9 of 
the Agreement limits the eligible project cost of the airport sewage 
system to 17.7 percent of the actual costs of the entire airport sewage 
system. This figure of 17.7 percent is based on the ratio of square foot- 
age of the Fire-Rescue Maintenance Building to the total square foot- 
age of the building floor space at the Airport being served by the 
sewage system. On Federal-aid to airport projects in Alaska, United 
States participation is limited to 62.5 percent of eligible costs. Accord- 
ingly, under the FAA Agreement and the Federal Airport Act the 
Government’s share in the total eligible costs of the project was limited 
to 62.5 percent of 17.7 percent, which amounts to 11.06 percent of the 
total cost. 

The PHS first became aware of FAA participation in 1965 when 
it conducted an audit in connection with the Federal funds and other 
funds made available for construction of the sewage system project. 
The audit report prepared by PHS and an opinion by the PHS Office 
of the General Counsel questioned the propriety of the FAA grant 
to the city of Juneau, Alaska. 

The particular question arises by virtue of the fact that, as ex- 
plained above, after the city of Juneau acquired a grant from the 
PHS for the construction of the sewage treatment facility serving the 
Municipal Airport in that city, it subsequently obtained a grant of 
funds from the FAA which included a percentage of the cost. of the 
same facility for which the PHS had awarded its grant. 

In Part 11 of the project application submitted to the FAA by 
the city of Juneau the city represented that, as the sponsor, it had 
on deposit or was in a position to secure the sum of $108,400, which 
represented the sponsor’s estimated share of the total project costs. 
However, as a part of these matching funds, the city included 
$30,795.11, which it represented as funds related to the PHS grant. 
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The Administrator states that it appears that the same non-Federal 
funds were probably used to “match” both the PHS grant and the 
FAA grant. 

The Administrator points out that in 32 Comp. Gen. 561 (1953), 
we held that no portion of funds granted under one Federal grant 
program, nor of funds used by the applicant to match such amount, 
may be used to match funds to be granted under another Federal grant 
program. He stated that while the rule laid down in that decision 
would appear to dictate against an FAA grant to the city of Juneau, 
he considered it appropriate to obtain a decision from us, since the 
FAA has already paid the city, Federal funds in accordance with the 
grant agreement, and the provisions of the Federal Airport Act do 
not expressly prohibit a grant under the circumstances involved in the 
instant case. 

Accordingly, a decision is requested as to whether, under the appli- 
cable law, the FAA had authority to legally obligate the United States 
to grant any funds to the city of Juneau, Alaska, in accordance with 
the grant agreement involved, if the funds the city used to complete 
its share of the project included funds used to “match” an earlier 
PHS grant or funds granted by PHS for the same project. 

As indicated above, the FAA grant was made in connection with 
the same project for which the earlier PHS grant was made. The 
PHS grant was made pursuant to the provisions of the Water Pol- 
lution Control Act, as amended, 33 U.S.C. 466 et seg. 33 U.S.C. 4666 
authorizes grants up to 30 percent of the estimated reasonable cost of 
the project involved or not exceeding $1,200,000, whichever is the 
lesser, provided that “the grantee agrees to pay the remaining cost” 
of the project. Thus, it appears that under the PHS grant the city of 
Juneau was required to pay all costs of the project in excess of the 
amount of the PHS grant. 

Since, pursuant to the statute under which the PHS grant was made 
the city of Juneau was required to agree to pay all the remaining costs 
of the project, FAA would have no legal authority to make a grant 
to the city to pay for any part of such project, notwithstanding that 
the Federal Airport Act does not expressly prohibit a grant under the 
circumstances involved in the instant case. It long has been recognized 
as a general rule that officers or agents of the Government are without 
authority to waive or surrender gratuitously any vested right or inter- 
est acquired by the United States by contract, or otherwise. See United 
States v. American Sales Company, 27 F. 2d 389, affirmed 32 F. 2d 
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141, certiorari denied, 280 U.S. 574; Pacifie Hardware Company v. 
United States, 49 Ct. Cl. 327; Bausch & Lomb Optical Company v. 
United States, 78 Ct. Cl. 584. We assume that as provided by law, 
PHS required the city of Juneau (the grantee) to agree to pay all 
the costs of the project over and above the amount of the PHS grant. 
To permit FAA to make a grant for the same project would have the 
effect of the United States paying some of the costs of the project 
over and above the amount of the PHS grant. This would result, in 
effect, in an officer or agent of the United States waiving a right or 
interest the United States had under the PHS grant, i.e., the right to 
have the grantee complete the project without further cost to the 
United States. 

Moreover, section 10 of the Federal Airport Act, as amended, 49 
U.S.C. 1109, provides that the United States share payable on account 
of any approved project under the act, shall not exceed certain percent- 
ages of “allowable project costs of the project.” However, the term 
“project costs” is defined in the Federal Airport Act, as amended, 49 
U.S.C, 1101(6), to mean “any costs involved in accomplishing a proj- 
ect under this chapter * * * and which would not have been incurred 
otherwise.” As indicated above, the costs incurred in connection with 
the project for which the FAA grant was made would have been in- 
curred in connection with the project for which the PHS grant was 
made. Therefore, it cannot be said that the project costs incurred in 
connection with the project for which the FAA grant was made were 
costs “which would not have been incurred otherwise.” Hence, the costs 
incurred incident to the project for which the FAA grant was made 
may not be considered “project costs” under the Federal Airport Act. 

In view of the foregoing, it must be held that FAA was without legal 
authority to make a grant to the city of Juneau, Alaska, for the same 
project for which PHS had previously made a grant. 

The question presented is answered accordingly. 


[B-161960] 


Officers and Employees—Transfers—Relocation Expenses—Tem- 
porary Quarters 


Lacking a definition of the term “temporary quarters” in Public Law 89-516, or 
Budget Bureau Circular No. A-56, each case must be treated individually. Upon 
transfer to a new duty station the apartment an employee occupies alone for 4 
months until he moves to permanent quarters when joined by his family at the 
close of the school semester is considered temporary quarters and the employee 
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is entitled to the cost of meals and lodgings for the first 30 days at his new 
station, a prerequisite for reimbursement under section 2.5 of the circular not 
requiring an employee to actively engage in seeking quarters for immediate 
occupancy. Although reimbursement may not be authorized for the period the 
employee was absent on temporary duty, the period of entitlement to subsistence 
costs may be extended for the time involved in the temporary duty. 
To Edward Kneuper, Jr., United States Department of the Interior, 


July 31, 1967: 


We refer to your letter of June 30, 1967, your reference 5-630, for- 
warding for our advance decision the reclaim travel voucher of Mr. 
Orval H. Clarkson, an employee of the Bureau of Reclamation, United 
States Department of the Interior, to reimburse him certain expenses 
he incurred incident to his permanent change of official station from 
Pueblo, Colorado, to Amarillo, Texas, which was effective January 29, 
1967. 

Mr. Clarkson did not move his immediate family to Amarillo at 
the time of his transfer because he wanted his children to finish the 
school semester in Pueblo. Thus, from January 31 to May 30 he lived 
in an apartment in Amarillo knowing that at the end of the school 
year his family would join him and that they would at that time 
move into permanent quarters. 

The reclaim voucher presented is for reimbursement of the costs of 
subsistence while occupying temporary quarters as authorized by 
section 23(3) of the Administrative Expenses Act of 1946, as added 
by the act of July 21, 1966, Public Law 89-516, 80 Stat. 323, 5 U.S.C. 
5724a, and implemented by section 2.5 of Bureau of the Budget Cir- 
cular No. A-56, October 12, 1966. Mr. Clarkson claims reimbursement 
for his meals and for the cost of his lodging for the first 30 days he 
was in Amarillo. The first 2 days of that period he stayed in a motel 
but on the third day he moved into the apartment in which he lived 
until his family joined him in Amarillo on or about June 1. 

There is no definition of the term temporary quarters in the law or 
regulation here involved and in view of the many different situations 
which may arise under that provision we doubt that a comprehensive 
definition could be written. Therefore, each case must be treated on the 
basis of the particular facts involved. In this case the fact that the 
employee intended to remain in the quarters for a specific period—4 
months—and the fact that he occupied such quarters because his 
family could not move to the new duty station until the end of the 
school session may be considered as reflecting that his stay in the 
apartment was intended to be temporary and that he was, therefore, 
313-968 O-69—8 
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occupying temporary quarters during the period in question. We do 
not believe that it is prerequisite for reimbursement under section 2.5 
that the employee be actively engaged in seeking permanent quarters 
for immediate occupancy although the lack of such action, together 
with the other circumstances present, may tend to show that the 
quarters being occupied by the employee were not temporary quarters. 
For the reasons stated Mr. Clarkson may be paid the costs of sub- 
sistence while he occupied the apartment in Amarillo to the extent 
authorized by section 2.5 of Circular No. A-56. 

During the period from February 13 through February 16 Mr. 
Clarkson was on temporary duty away from his new duty station. 
Since neither he nor his family occupied temporary quarters at the 
old or new stations during that period reimbursement under section 
2.5 is not authorized for those days. However, the period of entitle- 
ment to reimbursement for the costs of subsistence under that section 
may be extended by an amount of time equal to the time involved in the 
temporary duty, or 8 days. We assume the expenses during such 
additional days, February 28 through March 2, 1967, would remain 
unchanged. 

The voucher which is returned herewith may be certified for pay- 
ment in accordance with the above if otherwise correct. 
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[B-160453] 


Military Personnel—Reserve Officers’ Training Corps—Programs 
at Educational Institutions—Employment of Retired Members 










A retired member of the uniformed services performing instructional and admin- 
istrative duties pursuant to 10 U.S.C. 2031(d) in connection with the Junior 
ROTC program who had waived his military retired pay in order to have his 
military service added to his Federal civilian service to obtain a greater civil 
service retirement annuity is entitled under section 2031(d) (1) to the difference 
between the military retired pay to which he would be entitled but for the waiver 
and the active duty pay and allowances he would receive if ordered to active 
duty, even though the difference when added to the member’s civil service 
retirement annuity exceeds the active duty pay and allowances he would receive 
if ordered to active duty, the member’s waiver not changing his qualification for 
employment in the ROTC program, nor barring him from participation in the 
program, and, therefore, the “retired pay” he would be entitled to but for the 
waiver is within the contemplation of the term as used in 10 U.S.0. 2081(d). 


To the Secretary of Defense, August 4, 1967: 


Further reference is made to letter of May 26, 1967, from the Assist- 
ant Secretary of Defense (Comptroller), requesting a decision as to 
the “additional amount” which a retired member of the uniformed 
services performing instructional duties in connection with the Junior 
ROTC program is entitled to receive where he has waived his military 
retired pay in order to have his military service added to his Federal 
civilian service for the purpose of obtaining a greater civil service 
retirement annuity. 

The particular question on which the decision is requested as set 
forth and discussed in Committee Action No. 398 of the Department 
of Defense Military Pay and Allowance Committee is as follows: 


A retired member (noncommissioned or commissioned officer or member of the 
Fleet Reserve or Fleet Marine Corps Reserve of approved qualifications) has 
elected to waive his military retired pay and have his military service added to 
his civilian service for the purpose of obtaining a greater benefit in his civil 
service retirement annuity. Assuming such a member is now receiving civil 
service retired pay in an amount greater than his military retired pay, what 
would be the proper basis for computing the amount he may receive for perform- 
ing instructional and administrative duties in connection with the Junior ROTC 
Program in accordance with the provisions of 10 U.S.C. 2031(d) ? 


Section 2031(d), 10 U.S. Code, provides with respect to the employ- 
ment of retired members by qualified institutions in connection with 
the Junior ROTC program: 


(d) Instead of, or in addition to, detailing noncommissioned and commissioned 
officers on active duty under subsection (c) (1), the Secretary of the military 
department concerned may authorize qualified institutions to employ, as admin- 
istrators and instructors in the program, retired noncommissioned and commis- 
sioned officers, and members of the Fleet Reserve and Fleet Marine Corps 
Reserve, whose qualifications are approved by the Secretary and the institution 
concerned and who request such employment, subject to the following: 

(1) retired members so employed are entitled to receive their retired or re- 
tainer pay and an additional amount of not more than the difference between 
their retired pay and the active duty pay and allowances which they would re- 
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ceive if ordered to active duty, and one-half of that additional amount shall be 
paid to the institution concerned by the Secretary of the military department 
concerned from funds appropriated for that purpose. 

(2) notwithstanding any other provision of law, such a retired member is not, 
while so employed, considered to be on active duty or inactive duty training for 
any purpose. 

It seems to us that the basic question here involved is whether in 
enacting legislation which refers to “retired members” and “their re- 
tired pay,” the Congress intended that such statutory provisions should 
apply only to persons who actually are in receipt of military retired 
pay. If that question is answered in the negative, little difficulty is en- 
countered in determining the proper basis for computing the amount 
payable to such a retired member for performing instructional or 
administrative duties in connection with the Junior ROTC program. 

Since, under applicable provisions of law and regulations, a retired 
member may waive his military retired pay for the purpose of adding 
his military service to his civilian service and thus obtain a greater 
benefit in his civilian service retirement annuity (41 Comp. Gen. 460), 
and since such waiver would not change in any way the skills and ex- 
perience (obtained as a result of his military service) which would 
qualify him for employment in the program, it is our view that the 
Congress did not intend to bar from participation in the program in 
an instructional or administrative capacity those retired members who 
have so waived their retired pay. They are still “retired members” in 
the sense that they earned a right to and have received retired pay by 
virtue of their military service and the amount of the retired pay 
they would be receiving but for their waiver, can be viewed as “their 
retired pay.” 

Your question is answered by stating that the member involved 
would be entitled to the difference between the military retired pay to 
which he would be entitled but for his waiver and the active duty pay 
and allowances he would receive if ordered to active duty. While that 
difference plus his civil service retirement annuity will be more than 
such active duty pay and allowances, it must not be overlooked that he 
has earned additional retirement benefits by virtue of his civilian em- 
ployment. An otherwise qualified retired person employed in the pro- 
gram who is entitled to and is receiving separate civil service annuity 
and military retirement benefits would not lose the former by accept- 
ing such employment. Compensation for instructional or administra- 
tive services under section 2031(d) is phrased in terms of laws relating 
to military service and it must be computed on that basis. 
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[B-161444] 


Pay—Retired—Withholding—Veterans Administration Care and 
Treatment 


The 50 per centum reduction in the retired pay of incompetent members of the 
uniformed services required by 38 U.S.C. 3203(a) (1) after 6 months of Veterans 
Administration hospital care continues upon discharge from hospitalization after 
receiving the maximum hospital benefits at a VA hospital to enter either a con- 
valescent center or a private nursing home operating under contract with the 
Administration, the care given the members “at the expense of the United 
States” coming within the meaning of “institutional or domiciliary care furnished 
by the Veterans Administration” as contemplated by section 3203(a) (1), and no 
retired pay having been paid the members during the period of convalescent or 
nursing care, payment of one-half the retired pay due the incompetents may be 
made to the persons designated to receive payment. 


Veterans—Hospitalization, Etc.—Nursing Home Care 


The admission pursuant to 38 U.S.C. 620 of a veteran into a private non-Veterans 
Administration managed nursing home that is under contract with the Adminis- 
tration immediately subsequent to an approved discharge from the maximum hos- 
pital benefits provided in a VA hospital is tantamount to a transfer which has 
the effect of continuous hospitalization within the meaning of 38 U.S.C. 3203(a) 
(1), and the reduction in the retired pay of veterans prescribed by section 3203 
(a) (1) is for continuation, the nursing home having entered into a valid con- 
tract with the Veterans Administration meets the test of a “nursing home” 
prescribed in 38 U.S.C. 620. However, 38 U.S.C. 3208(a) (1) does not apply if the 
nursing home care, whether furnished in a private or public nursing home, is 
not authorized at Government expense. 


Pay—Retired—Withholding—Veterans Administration Care and 
Treatment 


The admission of veterans to a private, non-Veterans Administration managed 
nursing home under contract with the Administration upon discharge from a 
VA institution after receiving the maximum hospital benefits prescribed does not 
begin a new period of hospitalization for the reduction of retired pay prescribed 
in 38 U.S.C. 3208(a) (1), whether the nursing home has entered into contract 
with the Veterans Administration or the care is furnished at the expense of the 
United States, both situations contemplating the furnishing of continued care 
by the Administration. Therefore, upon transfer to a nursing home, the hogpital- 


ization is considered continuous and is not the beginning of a new period of 
hospitalization. 


General Accounting Office—Decisions—Advance—Doubtful Ques- 
tions 


The military departments in making a determination regarding the implementa- 
tion of 38 U.S.C. 3203(a) (1), requiring 50 per centum reduction in retired pay 
after 6 months of continuous Veterans Administration hospitalization, and 38 
U.S.C. 620 providing for public or private nursing home care under contract or at 
Government expense upon discharge from a VA hospital after receiving the 
maximum prescribed hospital benefits, should follow when information is insuffi- 
cient, lacking or contradictory, the procedure prescribed in 31 U.S.0. 74, which 
authorizes disbursing officers or the head of any executive department, or other 
establishment not under any of the executive departments, to apply for a decision 


by the Comptroller General upon any question involved in a payment to be made 
by them or under them. 
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To Lieutenant Colonel Frank Berrish, Department of the Army, 
August 4, 1967: 


Further reference is made to your letter of April 10, 1967, and en- 
closures, forwarded here May 2, 1967, under D.O. No, A-952 allocated 
by the Department of Defense Military Pay and Allowance Commit- 
tee, requesting decision whether, in the circumstances stated below, 
payment of retired pay which has been withheld is proper in the case of 
two retired incompetent members of the Army. 

The enlisted member was retired on July 31, 1946, under the pro- 
visions of section 4, act of October 6, 1945, ch. 393, 59 Stat. 539, 10 
U.S.C. 3914, with over 20 years of military service. In the month of 
February 1965 he was hospitalized in a Veterans Administration hos- 
pital and subsequently was declared to be incompetent to manage his 
financial affairs. His retired pay was reduced by 50 per centum as re- 
quired by 38 U.S.C. 3203(a)(1) commencing the first day of the 
seventh calendar month following the month of his admission to a 
Veterans Administration hospital. 

He was discharged from the Veterans Administration hospital hav- 
ing received maximum hospital benefits. As stated in paragraph 2, 
letter of April 10, 1967, he was discharged “for purpose of being ad- 
mitted to a private, non-Veterans Administration-managed nursing 
home.” He received nursing home care at that place from July 12, 1966, 
through December 31, 1966, and on January 1, 1967, he was readmitted 
to the Veterans Administration hospital. 

The officer was retired December 31, 1945, for disability under au- 
thority of act of June 20, 1930, ch. 554, 46 Stat. 790, 10 U.S.C. 6151. 
She was transferred to a hospital as an incompetent person and there- 
after she was placed in the Veterans Administration hospital. After 
6 months of continuous Veterans Administration hospitalization her 
retired pay was reduced by 50 per centum as required by 38 U.S.C. 
3203 (a) (1). 

It appears that she was discharged from the Veterans Administration 
hospital, after having received maximum hospital benefits, for the pur- 
pose “of being admitted to a private, Veterans Administration con- 
tract home.” The record further indicates that she received nursing 
home care at Veterans Administration expense from March 10 to Sep- 
tember 8, 1966, inclusive. It is stated that she was then “transferred to 
a public non-contract Nursing home at her own expense.” A complete 
waiver of her retired pay in favor of compensation from the Veterans 
Administration became effective February 1, 1967. 

In paragraph 10, letter of April 10, 1967, it is stated that your office 
was informed by the Veterans Administration hospital, that when dis- 
charged with maximum hospital benefits from that hospital and trans- 
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ferred to a convalescent center the enlisted member “became eligible 
to receive full retired pay” and that the provisions of 38 U.S.C. 3203 
(a) (1) were not applicable to the period that he received nursing 
home care in the convalescent center. On the other hand, you were ad- 
vised by the Veterans Administration Regional Office, that the pro- 
visions of section 3203(a)(1) were applicable during the period that 
the officer received nursing home care at Veterans Administration ex- 
pense in the nursing home. Apparently, no retired pay was paid during 
the periods the two members received nursing home care at Govern- 
ment expense as indicated above. 


The first sentence in paragraph 11, letter of April 10, 1967, is as 
follows: 


The two cases at hand appear to be identical except that (the officer) was dis- 
charged with maximum hospital benefits for the purpose of entering a private 
nursing home, under contract to the Veterans Administration; whereas (the 
enlisted man) was discharged for the purpose of entering a private nursing home 
not under contract to, nor under direct and exclusive jurisdiction of the Vet- 
erans Administration. [Material in parentheses substituted for the names and 
ranks of the individuals involved] 

Under the conditions therein prescribed section 620, Title 38, United 
States Code, authorizes the Administrator of Veterans’ Affairs to: 

Transfer any veteran, who has been furnished care by the Administrator in a 
hospital under the direct and exclusive jurisdiction of the Administrator, to any 
public or private institution not under the jurisdiction of the Administrator which 
furnishes nursing home care, for care at the expense of the United States * * *. 

We have been advised by the administrative headquarters of the 
Veterans Administration, Washington, D.C., that in accordance with 
the authority contained in section 620 the Veterans Administration has 
contracted with many private nursing homes for the nursing home care 
of veterans as authorized in the cited statutory provision. Such a con- 
tract was entered into in June 1965 with the nursing home. That con- 
tract was in effect when the officer received nursing home care in 
that institution from March 10 to September 8, 1966, inclusive. A 
similar contract was entered into in September 1965 with the convales- 
cent. center. This latter contract was in effect when the enlisted 
man received nursing home care in that institution from July 12 to 
December 31, 1966, inclusive. Therefore, it would appear that that part 
of the first sentence in paragraph 11, letter of April 10, 1967, which 
states that the enlisted man entered a private nursing home “not under 
contract to * * * Veterans Administration” is in error. 

In view of the circumstances above set forth it is evident that both 
members received nursing home care “at the expense of the United 
States,” the former while at the convalescent center during the period 
July 12 to December 31, 1966, inclusive, and the latter while in the 
nursing home during the period March 10 to September 8, 1966, inclu- 
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sive. It appears proper to view such care as “institutional or domicili- 
ary care [furnished] by the Veterans’ Administration” within the 
meaning of 38 U.S.C. 3203(a) (1). See VA Regulation 1551(A) (2). 
In each case, therefore, the reduction provisions of section 3203 (a) (1) 
are applicable and payment of retired pay at one-half of the amount 
otherwise payable as proposed in the voucher submitted is proper. The 
voucher and supporting papers are returned herewith and, if other- 
wise correct, payment may be made as stated thereon to the Director 
of the Veterans Administration hospital acting as trustee for the 
enlisted man, and to the Trust Company serving as conservator of 
the estate of the officer. 


Several additional questions submitted by you for advance decision 
as a basis for proper action in other similar cases are as follows: 


a. Is admission to a private non-Veterans Administration-managed nursing 
home at Government expense immediately subsequent to an approved “discharge 
maximum hospital benefits” tantamount to a transfer which has the effect of 
continuous hospitalization within the meaning of 38 U.S.C. 3208(a) (1)? 

b. Is a private or public nursing home, not under direct and exclusive jurisdic- 
tion of the Veterans Administrator, as provided by Public Law 88-450, 19 
August 1964 [88 U.S.C. 620], to be considered a nursing home under contract 
to the Veterans Administration within the meaning of “nursing home care at 
Veterans Administration expense?” If not, is reduction of retired pay under 
provisions of 38 U.S.C. 3208(a) (1) required for a “contract” home and a private 
home in exactly the same manner? 

c. Is admission to a private, non-Veterans Administration-managed nursing 
home at expense of the Government after “discharge maximum hospital benefits” 
(from a Veterans Administration institution) to be regarded as the beginning 
of a new period of hospitalization for reduction of retired pay under 38 U.S.C. 
$203 (a) (1)? If the nursing home is under contract to the Veterans Administra- 
tion, is a new period of hospitalization started or is hospitalization continuous 
through transfer? 

d. Since 38 U.S.C. 3208(a)(1) and 38 U.S.C. 620 are basically sections of law 
designed for the purpose of administering Veterans Administration benefits, to 
what extent are the military service departments responsible for making indi- 
vidual determinations regarding the proper implementation of the statutes for 
paying retired pay to veterans, competent and incompetent, who may receive 
nursing home care at Government expense, when such information regarding 
determinations is insufficient, lacking or contradictory? 


Question a is answered in the affirmative. 

The test as to whether a nursing home, not under the jurisdiction 
of the Veterans Administration as provided in 38 U.S.C. 620, is to be 
considered a nursing home under contract to the Veterans Adminis- 
tration is simply whether the Veterans Administration has entered 
into a valid contract for nursing home care with such a home. The pro- 
visions of 38 U.S.C. 3203(a) (1) apply if there is in force and effect a 
valid contract with such a home for nursing home care as authorized 
in 88 U.S.C. 620. On the other hand provisions of 38 U.S.C. 3203 (a) (1) 
are not applicable if nursing home care is not furnished at Government 
expense. Question b is answered accordingly. 

Since both situations set forth in question c appear to contemplate 
the furnishing of continued care by the Veterans Administration, a 
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new period of hospitalization does not commence for purposes of 38 
U.S.C. 3203 (a) (1) in either case. Question c is answered accordingly. 

In answer to question d you are advised that in administering the 
provisions of 38 U.S.C. 3203(a) (1), whether in conjunction with the 
provisions of 38 U.S.C. 620 or otherwise, the military departments 
are not required to make, nor should they attempt to make, determina- 
tions based on information which is insufficient, lacking in essential 
elements or contradictory in nature. In such circumstances the pro- 
cedure prescribed in 31 U.S.C. 74 should be followed which authorizes 
disbursing officers or the head of any executive department, or other 
establishment not under any of the executive departments, to apply 
for a decision by the Comptroller General upon any question involv- 
ing a payment to be made by them or under them. 

















[B-161815] 


Officers and Employees—Transfers—Relocation—House Pur- 
chase—No House Sold at Old Station 












Under Public Law 89-516 and implementing Bureau of the Budget Circular 
No. A-56, authorizing the reimbursement of expenses in connection with either 
the sale of a residence at the old station or purchase of a dwelling at the new 
official station within the United States, an employee may be reimbursed the 
expenses incurred in connection with the change of official station if he does 
not sell a residence at his old station but purchases one at his new station, or 
conversely if he incurs expenses incident to selling his residence at the old 
station but does not within the allowable time limitation purchase a residence 
at his new station. 














Officers and Employees—Transfers—Relocation Expenses—Duty 
Stations Within United States Requirement 






In view of the requirement in section 2 of Public Law 89-516 and section 4.1(a) 
of Bureau of the Budget Circular No. A-56, that both the old and new duty 
stations of a transferred employee must be located within the 50 States, the 
District of Columbia, the territories and possessions of the United States, the 
Commonwealth of Puerto Rico, or the Canal Zone to entitle him to reimburse- 
ment for the expenses incurred in buying or selling a residence, reimbursement 
may not be made to an employee for the cost of selling a residence in the United 
States incident to a change-of-duty station to a foreign post of duty, nor may 
an employee be reimbursed for residence purchase expenses upon reassignment 
to the United States. 













To the Secretary of the Treasury, August 4, 1967: 


This is in reply to the letter of your Special Assistant to the Secre- 
tary for Enforcement of June 14, 1967, raising several questions re- 
garding section 23(4) of the Administrative Expenses Act of 1946 
(60 Stat. 807) as added by section 2 of Public Law 89-516, approved 
July 21, 1966, 80 Stat. 323, 5 U.S.C. 5724a, and as implemented in 
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section 4 of Bureau of the Budget Circular No. A~-56, revised October 
12, 1966. 


The questions renumbered for identification are as follows: 


1[a] Can an employee be reimbursed for expenses in connection with a trans- 
fer when the old and new official stations are in the continental United States 
if he does not sell a residence at the old station but purchases a residence at 
the new station? [b] Conversely, can he be reimbursed for selling expenses at 
the old station if he does not within allowable time limits purchase a residence 
at the new station? 

2[a] If the above is answered affirmatively, can an employee who sells his 
residence in the United States pursuant to a change of station to a foreign post 
of duty be reimbursed for his selling expenses? [b] Further, can he be reim- 
bursed for residence purchase expenses on reassignment to the United States? 
Any residence purchase or sale expenses in foreign countries, of course, are 
not reimbursable. 


In asking for an advance decision of our Office on the questions 
submitted it is urged that the word “and” is used disjunctively in sec- 
tion 23(4) to authorize payment of expenses in connection with the 
sale of a residence at the old official station or the purchase of a dwell- 
ing at the new official station, and likewise that Congress intended 
to defray an employee’s expenses in connection with the sale or pur- 
chase of a dwelling located in the United States irrespective of the 
fact that the new official station is located outside the United States. 
Section 23(4) of Public Law 89-516, provides as follows: 


(4) The expenses of the sale of the residence (or the settlement of an unex- 
pired lease) of the officer or employee at the old official station and purchase 
of a home at the new official station required to be paid by him when the old 
and new official stations are located within the United States (including the 
District of Columbia), its territories and possessions, the Commonwealth of 
Puerto Rico, and the Canal Zone, but reimbursement for brokerage fees on the 
sale of the residence and other expenses under this subsection shall not exceed 
those customarily charged in the locality where the residence is located and 
no reimbursement shall be made for losses on the sale of the residence, This 
provision applies regardless of whether the title to the residence or the unexpired 
lease is in the name of the officer or employee alone, in the joint names of the 
officer or employee and a member of his immediate family, or in the name of a 
member of his immediate family alone. 


In implementing section 23(4), Bureau of the Budget Circular No. 
A-56, revised, provides as follows: 


4.1 Conditions and requirements under which allowances may be paid. To the 
extent allowable under this provision, the Government will reimburse an em- 
ployee for expenses required to be paid by him in connection with the sale of 
one residence at his old official station; purchase of one dwelling at his new 
official station ; or the settlement of an unexpired lease at his place of residence 
at the old official station ; provided that: 

a. A permanent change of station is authorized or approved and the old and 
new official stations are located within the 50 states, the District of Columbia, 
the territories and possessions of the United States, the Commonwealth of Puerto 
Rico, or the Canal Zone, and the employee has signed an agreement as required 
in subsection 1.3c. (See exclusions in subsection 4.4. ) 


Our opinion is that under the statute and regulations the expenses 
in connection with either the sale of a residence at the old official 
station or the purchase of a dwelling at the new official station in 
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the United States are reimbursable. This interpretation is supported 
by the language of S. Rept. No. 1357, accompanying H.R. 10607, 
enacted as Public Law 89-516, which states in part as follows: 


The principal features of the bill provide for— 

» ~ * * * * * 

4. Payment of certain real estate transactions resulting from the employees’ 
sale or purchase of residence, or lease settlement of rented quarters, incident to 
transfer from the old to the new station. 

Accordingly, questions 1 [a] and [b] are answered in the affirmative. 

With respect to questions 2 [a] and [b], section 23(4) of Public 
Law 89-516, and section 4.1a of the regulations literally require that 
both the old and the new stations be located within the United States 
or the other named areas before the right to reimbursement will arise. 
This requirement is in accord with the explanatory statement of the 
Bureau of the Budget in connection with the allowances contained in 
H.R. 10607, which interpreted the bill as limiting authorization for 
reimbursement to those instances where both the old and new stations 
are located in the United States (including District of Columbia), 
its territories and possessions, the Commonwealth of Puerto Rico, 
and the Canal Zone. S. Rept. No. 1357, June 30, 1966, 89th Cong., 2d 
sess., page 8. 

When the Congress desired to make the expense reimbursable if 
only the new station is required to be located in the United States 
(and other named places) the law so stated as in connection with the 
allowance for subsistence expenses for temporary quarters contained in 
section 23(3). However, when both the old and the new stations were 
required to be located in the continental United States or the United 
States (and other specifically named places) then the law spelled out 
this requirement as in the subsections dealing with locating a residence 
and expenses in connection with the sale or purchase of a home, sub- 
sections 23(2) and 23(4), respectively. 

On the basis of the foregoing, questions 2[a] and 2[b] are answered 

in the negative. 


































[B-161179] 


Contracts—Specifications—Changes, 
Reimbursement 


The recovery of the stand-by costs and related expenses incurred by a contractor 
in connection with the delayed performance of a contract for grading a timber 
access road and constructing a footbridge is limited in the absence of a con- 
tractual provision for payment of delayed costs to the additional expenses directly 
attributable to the changed work authorized under the Changes clause of the 
contract which disrupted the contract, and in accordance with the so-called 
Rice doctrine, United States v. Rice, 317 U.S. 61, payment may not be made for 
the consequential expenses incurred incident to the unchanged work. 






Revisions, Etc.—Delays— 
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To Dowell H. Anders, Department of Commerce, August 7, 1967: 


Your letter of March 29, 1967, requests a legal decision on whether 
the Bureau of Public Roads has authority to pay for stand-by (delay) 
costs resulting from a constructive change when there is no specific 
contract provision under which increased costs for delay may be paid. 

Your request stems from a decision rendered on December 6, 1965, 
by the Department of Commerce Appeals Board in the appeal of A.Z. 
Harding, Inc., Docket No. PR-44. The appeal was taken from a 
denial by the Bureau of Public Roads contracting officer of a number 
of claims for additional compensation totaling approximately 
$92,000. 

The contract involved (No. CPR 8-9443 dated November 2, 1959) 
was in the amount of $425,376 and called for grading of 9.382 miles 
of a timber access road and the construction of a 125 footbridge over 
Pass Creek in Douglas County, Oregon. Performance history under 
the contract is described in the contracting officer’s decision of Sep- 
tember 9, 1963, as follows: 

* * * Contract time began December 8, 1959 and 250 calendar days were 
established as the total contract time to be allowed. Actual construction opera- 
tions began January 11, 1960, with the majority of the work being performed 
during the summer construction seasons of 1960 and 1961. The project was 
satisfactorily completed and accepted on August 1, 1962. The 250 calendar days 
allowed under the contract were further increased by four days from work under 
change orders, and 20 days by findings and determination of claim for time 
extension due to delays related to strike by operating engineer’s union. Also 
time was increased 51 days under the contract provisions on account vf a 
20.246% overrun of the total contract bid amount. These contract time extensions 
amounted to a total of 75 days, or a total contract time of 325 days. Contract 
time used to complete the work was 341 days, thus resulting in a 16 day overrun 
of contract time for which penalty was assessed at the rate of $100.00 per 
day * * *, 

In response to claims submitted by the contractor the contracting 
officer issued two separate decisions under the disputes clause of the 
contract. In his first decision dated September 9, 1963, the contracting 
officer allowed the contractor a time extension of 16 days and the sum 
of $20,163.25 which included $1,600 representing liquidated damages 
which were released as the result of the 16-day time extension. In his 
second decision dated June 17, 1964, the contracting officer allowed the 
contractor the additional sum of $14,231.36. 

The contractor appealed those claims disallowed by the contracting 
officer and also claimed additional amounts on those claims which were 
partially allowed. The total amount claimed before the Appeals Board 
was $57,964.26 which was broken down into the following claims: (1) 
Ditch claim, (2) Staking, (3) Slide removal, (4) Winter work, 
(5) Back tracking, danger tree removal, (6) Failure to accept job on 
completion, and (7) Allowance for excess excavation over 125 percent 
of original bid schedule quantities. Our discussion hereafter will be 
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limited to the Ditch and Staking claims since the stand-by (delay) 
costs upon which you request a decision relate to those two claims. 

Under the Ditch claim the contractor contended that he was directed 
to construct a ditch adjacent to the roadway in all cuts throughout the 
length of the project except for 2,000 feet; that the plans did not pro- 
vide for ditches in rock sections, and that his bid price for unclassified 
excavation was on the assumption that a ditch would not be required 
in the rock cuts. The claim was based on the theory that the Govern- 
ment’s direction to construct the ditch constituted a “change” or “con- 
structive change.” While the contracting officer allowed this claim in 
substance and granted an equitable adjustment based on the estimated 
cost actually incurred for the extra ditch work, the contractor, on 
appeal, disputed the contracting officer’s determination on the amount 
and significance of rock excavation resulting from the continuous 
ditch. The Appeals Board upheld the contracting officer’s decision and 
concluded that his allowance for the extra work involved was a reason- 
able and proper equitable adjustment. 

On the Staking claim the contractor asserted that his operations 
were delayed, suspended and/or interrupted because of the absence of 
grade stakes and that this was a direct consequence of the addition of 
the ditch as described under the Ditch claim. The contractor claimed 
that the new ditch addition necessitated numerous grade and align- 
ment changes which in turn necessitated re-staking by the Govern- 
ment. This resulted, according to the contractor, in 22 days delay, at an 
estimated cost for stand-by and related expenditures of $450 per day 
or a total of $9,900. The contracting officer denied the monetary claim 
relying upon clause 5(c) of the General Provisions (Standard Form 
23A, March 1953 edition) which limits any adjustment for delays due 
to an act of the Government to an appropriate adjustment in contract 
time. However, the contracting officer did find that 5 days delay on 
the claim were attributable to the Government and he included these 
5 days in the aforementioned 16 days time extension which had the 
effect of releasing the liquidated damages previously withheld. On 
appeal, the Board held as follows: 

Staking Olaim 

This is a claim for standby costs and related expenditures which allegedly 
resulted directly from the circumstances underlying the above-described ditch 
claim. The contracting officer found that they did so result, at least to the extent 
of five (5) days for which, however, he concluded he was legally authorized 
under the contract only to extend the Contractor’s performance time on this 
account. The Government took substantially the same position on appeal, also 
referring to the so-called Rice doctrine and making the additional argument that 


the claim was of a breach of contract nature, and, accordingly, beyond this 
Board’s jurisdiction to decide. 


“Rice” Doctrine: Impact Coste 


We think the Government’s analysis and conclusion in respect to this claim 
was wrong. It reflects a much too literal reading of the contract provision relat- 
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ing to “Delays” as well as the Rice rule, not at all in keeping with the recent trend 
in the handling of claims of this nature. (See, Shedd, Rice Doctrine and Ripple 
Effects of Changes, Vol. 32, G. W. Law Review, pp. 62-81 (1963), and Reda, 
Impact Costs of Acceleration, Spring 1965 issue, Fed. B. J., and cases cited there- 
in.) Simply stated, U.S. v. Rice, 317 U.S. 61 (1942), the case from which the 
doctrine derives its name, decided that the “changes” clause permits payment 
only for additional expenses directly attributable to the changed work, but 
consequential damages to unchanged work are not compensable. However, the 
important question remains under the rule as to the nature of the direct costs of 
a change which are compensable ; and in this connection it is now well established 
that such costs may include, inter alia, the increased cost of performance caused 
by disruption of the contract work if and insofar as such disruption was a direct 
result of the change. 

As already indicated, the Contractor alleged twenty-two (22) days’ delay 
attributable to lack of staking when the Bureau’s engineer was re-establishing 
balances on account of the ditch requirement. The Contracting Officer, upon the 
basis of official records, determined that fifteen (15) of the claimed twenty-two 
(22) alleged delays [sic] occurred during periods when the project work was 
either totally or partially suspended and, therefore, not being charged against 
required contract performance time. And, he questioned two (2) of the remaining 
seven (7) claimed days of delay as not otherwise being attributable to staking 
operations, but he did approve an extension of performance time, and consequent 
release of liquidated damages, for five (5) days on this account. 

In our view, the Contractor was also entitled to his actual reasonable costs 
attributable to the disruption of his work caused by the Government’s restaking 
operations during the period covered by this claim. This claim is, therefore, 
remanded to the Contracting Officer for determination, in consultation with the 
Contractor, as to the amount thereof. The record before us is insufficient to enable 
us to make that determination and we cannot properly accept without more 
documentation the Contractor’s claimed estimate of such costs. However, the 
parties may consult us further in this regard if they cannot resolve this matter. 


On January 5, 1966, the Government filed a motion for reconsidera- 
tion of the Board’s decision on several points, including the decision on 
delay costs under the staking claim. On March 24, 1966, the Appeals 
Board rendered its decision on the Government’s motion for reconsid- 
eration. The Board, in effect, affirmed its previous decision stating in 
pertinent part: 


The Contractor’s presentation in respect to this claim was * * * proliferated 
and somewhat unclear in that * * * he treated two parts of what was essentially 
one claim as two separate claims. And, in his description of the circumstances 
as well as his calculations of the amount of the claim, the Contractor appears to 
have included certain elements of cost beyond those directly attributable and 
confined to the changed work * * *. 

As we understood it, this is what happened here: Shortly after the job was 
begun, the Contractor was required to construct a ditch substantially along the 
entire road, which both the Contracting Officer and we found and determined 
to be a change within the meaning of the “Changes” provision of the contract 
calling for an equitable adjustment of price commensurate with directly related 
increased costs. This change, in addition to involving different and more costly 
kinds of construction work from that originally contemplated, also required 
certain restaking operations by the Government on account of which the Con- 
tractor’s costs of doing the changed work were allegedly further increased. 

The restaking operations formed an essential part of the changed work, and the 
delay and disruption of the Contractor’s method of operation caused thereby 
were apparently part and parcel, so to speak, of the change itself. Where both 
the cause and consequences of delay, change in performance method, or work 
disruption relate directly to an item of changed work, the demonstrable costs 
thereof would seem clearly to come within the authority provided for in the 
“Changes” clause to make an equitable adjustment commensurate with the direct 
increased costs of the change. And, we believe that result is not inconsistent with 
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the Rice rule under which consequential damages to unchanged work are not 
administratively compensable in the absence of a specific contract provision 
therefor. By way of illustration and contrast, we would observe that the situa- 
tion in this case is to be distinguished from that where the Government orders 
or is otherwise responsible for a suspension of operations, but absent a change in 
the work, in which case there would be no basis under the “Changes” clause to 
pay for such delay costs. 

The Interior Board of Contract Appeals, in the Kiewit case, cited above [Peter 
Kiewit Sons’ Company, IBCA No. 405, 65-2 BCA 5157] and called to our atten- 
tion by Government counsel, and also in an earlier decision, Weldfab, Inc., IBCA 
No. 268, 61-2 BCA 3121, 3 Govt. Contr. 500, specifically made note of the dis- 
tinction under Rice between cases which involved costs of delays in the perform- 
ance of work not changed and those involving such costs incurred in the perfor- 
mance of the portion of work that is changed. And, as far as results are con- 
cerned, it is noteworthy that the Contractor’s claim in the Kiewit case was evi- 
dently related to the alleged prolonging of the entire job and not just the changed 
portion. The facts in that case were also significantly different from our case 
in that while the Contractor was delayed by the staking operations the Board 
remarked that other work was evidently being performed during the same 
period so that no additional costs were incurred as a result of such operations. 
Furthermore, the Interior Board has by no means always refused compensation 
for claims of this nature, as shown in another recent case, Lincoln Construction 
Company, IBCA No. 488-5-64, 65-2 BCA 5234, allowing monetary compensation 
in addition to a time extension in a situation where a constructive change by the 
Government directly delayed and otherwise adversely affected the contractor’s 
method of performance. 

For the foregoing reasons, and now also having in mind Government Counsel’s 
latest contention (indicated above) in regard to the Contracting Officer not hav-. 
ing previously considered the work disrupting aspect of this claim item, we be- 
lieve we were correct in referring it back to the Contracting Officer to determine 
whether in fact the allowance already made for work on the ditch took account of 
the Contractor’s increased costs, if any, attributable to the Government’s restak- 
ing operations and to what extent a further allowance is warranted. The con- 
tractor’s claimed amounts in this respect should not be considered as controlling 
except to the extent they reflect additional direct costs incurred in connection 
with performing the changed work. 


Your letter of March 29 phrases the issue as follows: 


Our question is this: Granted, arguendo, that the restaking was a constructive 
change, can the contractor recover in an administrative proceeding before the 
Department of Commerce Appeals Board the stand-by costs (the delay or disrup- 
tive costs) which resulted from the constructive change in the absence of any 
contractual provision for money compensation for delay ? 

To state the question another way: In the absence of any contractual provision 
for payment for delay, are not stand-by costs in the category of the costs which 
are beyond the direct costs approved in United States v. Rice, 317 U.S. 61 (1942). 


In the Rice case, 317 U.S. 61, as in the instant case, the contracts con- 
tained a changes clause reading as follows: 

8. Ohanges.—The contracting officer may at any time, by a written order, and 
without notice to the sureties, make changes in the drawings and (or) specifica- 
tions of this contract and within the general scope thereof. If such changes cause 
an increase or decrease in the amount due under this contract, or in the time 
required for its performance, an equitable adjustment shall be made and the 
contract shall be modified in writing accordingly * * *. 

In the Rice case, a mechanical contractor was to install plumbing, 
heating and electrical equipment in a Veterans Home while a general 
contractor prepared the site and constructed the building. However, 
after notice to proceed had been given to both the general and mechani- 
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cal contractors, the work was stopped by the Government because of 
the unexpected discovery of an unsuitable soil condition. It became nec- 
essary to change the site of the building and to alter the specifications. 
As a result, the mechanical contractor was unable to begin work until 
October rather than in early June when it arrived at the work site. As 
a consequence, overhead expenses accumulated during the period of 
delay and much of the work which otherwise would have been done 


in warm weather, or after the building was enclosed, was done outside 
in cold weather. 


Pursuant to the adjustment clauses of the contract (which sub- 
stantively were not different than those found in the Standard Form 
23A in the Harding contract), the Government extended the time of 
performance by the mechanical contractor, and due to structural 
changes, it readjusted the amount due by increasing payments to the 
general contractor and decreasing the amount due the mechanical con- 
tractor because of construction economies under the revised specifica- 
tions. The Government also waived any claim to liquidated damages 
for the period of the extension, In reversing the Court of Claims, 
which had earlier held that the contractor was entitled to recover cer- 
tain of its excess costs, the Supreme Court stated (p. 64 et seq.) : 


1. The Government contends, as it did in the Crook case, supra [Crook Co. v. 
United States, 270 U.S. 4] that the change in specifications resulting in delay was 
not a breach of the contract, but in accordance with its terms; that the extent 
of its obligation for permitted changes was fixed by the contract; that for delay 
the Government was required to do no more than grant an extension of time. 
Put another way, the Government concedes that, if an alteration of plan required 
respondent to use an extra 50 tons of steel, the Government would be liable for the 
value of the steel and the cost of installation; but it argues that under the terms 
of this contract an extension of time should be accepted as full equitable adjust- 
ment for all damages caused by the fact that the work was done at the later 
period made necessary by the permitted change, Essentially it repeats the doctrine 
of Chouteau v. United States, 95 U.S. 61, 68: “For the reasonable cost and ex- 
penses of the changes made in the construction payment was to be made; but for 
any increase in the cost of the work not changed, no provision was made.” 

We agree with this view. * * * 

As pointed out, the delay here resulted from a change in specifications made 
necessary by discovery of soil unsuitable for foundation purposes. The Govern- 
ment having reserved the right to make such changes upon discovery of “sub- 
surface and (or) latent conditions at the site materially differing from those 
shown on the drawings or indicated in the specifications,” delays incident to the 
permitted changes cannot amount to a breach of contract. If there are rights to 
recover damages where the Government exercises its reserved power to delay, 


they must be found in the particular provisions fixing the rights of the parties. 
* + ” * * * a 


Were this a matter of first impression, we would again come to the same con- 
clusion regarding * * * [the Changes] clause. It seems wholly reasonable that 
“an increase or decrease in the amount due” should be met with an alteration of 


price, and that “an increase or decrease * * * in the time required” should be met 


with alteration of the time allowed ; for “increase or decrease of cost” plainly ap- 
plies to the changes in cost due to the structural changes required by the altered 
specification and not to consequential damages which might flow from delay taken 
care of in the “difference in time” provision. The provision as to time serves the 


large purpose of removing froni persons in the position of respondent liability for 
“delay” beyond the stipulated date for which they might otherwise have their 
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contract terminated or might be required to pay liquidated damages without 
fault. 


+ s * A * > « 

In this case there were two consequences of the discovery that the Home could 
not be built as originally planned. One was an alteration of specifications, which 
resulted in a slight cut in respondent’s outlay and in its compensation. The other 
was the delay itself, and for this the time necessary to perform the contract 
was equitably adjusted by extension, thereby relieving respondent of liquidated 
damages which could otherwise have been imposed. Under the terms of the con- 
tract it is entitled to no more. 

The Rice case and the so-called Rice doctrine have generated a 
great deal of comment and controversy. They have been the subject of 
numerous law review articles some of which, such as the Shedd and 
Reda articles cited by the Board in its decision, are highly critical and 
advance interpretations of the doctrine which would restrict its ap- 
plication. The Rice case has been interpreted, and often distinguished, 
in decisions of the courts and boards of contract appeals. There ap- 
pears to be a substantial feeling in the Government contracting com- 
munity that the Rice doctrine often brings about inequitable results, 
In that connection, we note that an Interagency Working Group under 
the auspices of the General Services Administration is presently con- 
ducting a study for the purpose, in part, of determining whether the 
changes clause of Standard Form 23A should be revised in order to 
overcome the Rice doctrine in construction contracts. See page 18 of the 
March 1, 1966, “Report of the Working Group Studying the Changes 
Clause of SF-23A” which states that “A major part of the Working 
Group’s deliberations pertained to the so-called Rice doctrine pursu- 
ant to which relief for increased costs of a change has been limited to a 
time extension where so-called ‘unchanged work’ was involved.” In any 
event, while there may not be agreement on the applicability of 
the Rice doctrine to various costs in all change situations there appears 
to be little, if any, doubt that the doctrine at the very least, forbids the 
payment administratively of delay or stand-by costs on wnchanged 
work under the changes article of Standard Form 23A. See Jvey 
Brothers Construction Co., Inc., Eng. BCA 1764 (1960) : 

* * * There is no more well established or often repeated principle of Govern- 
ment contract law than that adjustments under the Changes article are limited to 
the costs involved in the changed work, and to additional time if made necessary 


by the changed work. It does not include damages for delays to the remainder 


of the work not changed. This principle was established by the Supreme Court. 
Rice v. United States, 317 U.S. 61; Chouteau v. United States, 95 U.S. 61: 
Crook Company v. United States, 270 U.S. 4. It has been followed by the Court 
of Claims. Mount Vernon Contracting Corporation v. United States, 153 F. 
Supp. 469; Magoba Construction Co. v. United States, 99 Ct. Cl. 662, and is fol- 


lowed repeatedly and consistently by the Appeals Boards. Norair Engineering 


Corporation, ASBCA No. 3527, 57-1 BCA Par. 1283; Charles H. Tompkins, C&A 
Nos. 685 and 768; Sanders BCA No. 1468, 4 C.C.F. Par. 60,526; Gerwick et. al., 
ASBOA No. 158, 5 C.C.F. Par. 61,461; H. R. Henderson Company, Inc., C&A No. 
1170; Lewis Construction Company, C&A No. 1271; McGough Brothers, Eng. 
BOA No. 1524. The claim for supervisory and overhead costs is predicated directly 


upon delays to the unchanged work and is not compensable, 


313-968 O-69—9 
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In addition to authorities cited in the /vey Brothers’ decision, above, 
see McDaniel v. Ashton-Mardian Company, 357 F. 2d 511 (1966, 9th 
Circuit) ; 44 Comp. Gen. 353 ; 41 id. 436; and An Analysis of the Stand- 
ard ‘Changes’ Clause by Louis Spector, 25 Federal Bar Journal 177 
(1965). In this article the Chairman of the Armed Services Board of 
Contract Appeals states (p. 185) : 

* * * Suffice it to say that by reason of four decisions of the U.S. Supreme 
Court dating back to 1877, that Court has construed the “Changes” clause, and re- 
lated language in the “Changed Conditions” and “Delays” clauses to mean that 
the contractor is entitled to an equitable adjustment in contract price focused 
upon the work which constitutes the subject matter of the change order; that if 
the change order has an additional impact upon the remainder of the work, not 
changed, (and this is usually in the form of a delay to that remaining work), the 
agreed upon adjustment for this is an extension of time, and not an adjustment of 


contract price. This has come to be known as the Rice doctrine, that being the 
plaintiffs name in one of these Supreme Court decisions. 


From the foregoing it would appear that the basic question under 
the Rice doctrine is whether the costs sought to be recovered are at- 
tributable to delay in work which was, or which was not changed. If 
such costs are attributable to delay in work which was not changed, 
Rice would prohibit their payment. While the Board’s initia] decision 
of December 6, 1965, which directed payment of “the increased cost of 
performance caused by disruption of the contract work if and insofar 
as such disruption was a direct result of the change,” would appear to 
countenance the payment of increased costs attributable to delay in the 
work not changed, we are satisfied that the Board’s subsequent deci- 
sion on the motion for reconsideration has appropriately limited the 
recovery of such costs to those which were directly incurred in con- 
nection with performing the changed work. To the extent, therefore, 
that the remand to the contracting officer results in the making of an 
equitable adjustment which would encompass only those costs directly 
attributable to performing the changed work we see no valid basis on 
which to object thereto. In that connection we note that the contracting 
officer’s proposed draft of “Second Supplemental Findings and Deter- 
mination of Claim III Staking Procedures” dated February 10, 1967, 
would allow the contractor the sum of $1,098.70 in complete and final 
settlement of the claim. From our review of the record submitted with 
your request for decision we must conclude that this sum represents 
only those increased costs which were caused by the change order and 
which are directly attributable to performing the changed work. The 
proposed settlement expressly disallows those delay costs which the 
contracting officer has determined relate to sections of the project where 
no ditch was included or where there was no restaking in connection 
with the ditch. In our opinion the ice case does not prohibit payment 
under the changes clause of those direct costs in the sum of $1,098.70 set 
out in the contracting officer’s proposed finding. 
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The papers submitted with your letter of March 29 are returned as 
requested. 


[B-161877] 


Bids—Discarding All Bids—Savings to Government—Uncertainty 


The determination to reject all bids for river dredging and to readvertise 
the procurement premised on the possibility of the substantial savings that 
might be effected by indefinitely postponing dredging the shallow areas of 
the river is a proper exercise of administrative discretion, absent evidence 
of abuse, and notwithstanding the uncertainty of eventual savings, the remote- 
ness of the possibility of savings is not a reasonable ground for changing the 
specifications and, therefore, the determination by the contracting agency of 
present needs must be accepted. However, while protests are denied, the 
rejection of all bids appears to have been a consequence of an inadequate 


initial appraisal and/or review of dredging requirements and it is recommended 
that a review of administrative procedures is warranted. 


Bids—Discarding All Bids—Notice 


Low bidders orally advised of the reason for discarding all bids and read- 
vertising a river dredging procurement and furnished a letter that did not 
restate the reason for canceling the invitation but informed the bidders the 
work would be “readvertised under revised plans and specifications with sub- 
stantial change in the scope of the work” were not prejudiced, the statement in 
the letter coming within the category of paragraph 2-404.1(b) (ii) of the 
Armed Services Procurement Regulation listing as a reason for rejecting 
bids and readvertising a procurement, a determination that “specifications 
have been revised,” and the possibility of subsequent change in the position 
of the contracting agency is not sufficient to be prejudicial to the bidders. 


To Dann & Hills, August 8, 1967: 


Reference is made to your letters dated June 23, 1967, and sub- 
sequent communications, as attorneys for Carter Construction 
Company, Inc., and for the joint venture of Pine Bluff Sand & 
Gravel Company and Eugene Luhr & Company, protesting the re- 
jection of all bids submitted for dredging and related work in response 
to Invitation for Bids No. DACWO3-67-—B-0068 issued by the Army 
Corps of Engineers, Little Rock, Arkansas, on April 12, 1967. 

The invitation called for the dredging of approximately 4 miles of 
the Arkansas River in Jefferson County, Arkansas, under Schedule 
A-Pool 4, and the dredging of approximately 7 miles of the river 
and other work in Jefferson, Lincoln and Desha Counties under 
Schedule B-Pool 2. Bids were opened on May 17, 1967. The low bid 
on Schedule A was submitted by Carter Construction Company in the 
amount of $201,401, which exceeded the Government estimate of 
$173,445 by 16.1 percent, and the low bid on Schedule B was submitted 
by the Pine Bluff-Luhr joint venture in the amount of $1,211,500, 
which exceeded the Government estimate of $816,200 by 48.4 percent. 
In response to a protest as to the reasonableness of the Government 
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estimate on Schedule B, the district engineer (contracting officer) 
made a review of the estimate, and initiated a request dated May 22, 
1967, for an upward revision of the estimate on each schedule. It was 
also pointed out in such request that wage rates on the dredging portion 
of the work would expire on May 31, 1967. Upon review of the scope 
of work by the division engineer, the question was raised as to the 
necessity for removal of the material in the long reaches of shallow 
dredging. In recommending to the chief of engineers on May 26, 
1967, that the bids be rejected and the work readvertised with a 
substantial change in scope, the division engineer concluded that the 
shallow dredging 


* * * can be delayed indefinitely. In fact, it is possible that a considerable 
amount of this shallow dredging may not be necessary at all, depending on the 
action of stream flows between now and the time navigation develops. This office 
considers that if the shallow material should remain as it now is, it would 
not impede the development of navigation and that such work as appears 
necessary now, if not removed by flow conditions in the interim, could be merged 
with the early maintenance dredging which will undoubtedly be necessary. 
While it is possible that the shallow areas could become worse during the 
intervening period, this does not appear likely inasmuch as the shallow work 
occurs in reaches where dikes and revetments have already been installed and 
where the channel is apparently improving through the continuation of normal 
flows. Accordingly, we have no plans for readvertising this portion of the work 
within the foreseeable future. 

It was further indicated that if action of the river made removal of 
the shallow dredging unnecessary, a substantial savings to the Govern- 
ment might be realized. On May 31, 1967, after considering the matter, 
the chief of engineers approved the rejection of all bids and readver- 
tisement on the basis of a change in scope of work. 

In his findings of fact dated June 7, 1967, which sets out the 
above, and other details, the contracting officer states that at a meeting 
held on June 2, 1967, representatives of the low bidders were notified 
that all bids were being rejected, and that the bidders were advised in 
detail of the basis of such rejection. Each of the low bidders was 
also handed a letter by the contracting officer rejecting its bid and 
stating that the work would be readvertised under revised plans 
and specifications with substantial change in the scope of work. In 
his findings of June 7 the contracting officer determined that “rejection 
of all bids, revision of the plans and specifications to eliminate the 
shallow dredging, and readvertising the work as redesigned is to the 
Government’s best interest, and is authorized by the provisions of 
ASPR 2-404.” 

A meeting was held by the division engineer with the protestants on 
June 13, 1967, during which they expressed the view that elimination 
of the shallow dredging would require the contractor to incur extra 
moving costs which would outweigh the savings inherent in eliminat- 
ing the shallow dredging. The division engineer reports that “District 
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and Division analysis results in the conclusion that even with adverse 
low water condition, approximately 30,000 cubic yards of material 
would have to be moved to permit movement of equipment. This quan- 
tity is relatively insignificant as an item for consideration. Accord- 
ingly, no change in the determination is indicated.” By letter of 
June 19, 1967, the contracting officer confirmed his statement made in 
the conference of June 2 that the Government estimate was not a factor 
for consideration as the decision for rejection of all bids was based 
solely on the necessity for making a substantial change in the scope of 
work. The procurement was readvertised on June 26, 1967, under Invi- 
tation for Bids No. DACWO3-67-B-0083 with the indicated changes 
in the scope of work. 

You contend that the contracting officer’s letters notifying the low 
bidders of the rejection of all bids gave no “reason” for such action as 
contemplated by paragraphs 2-404.1(a) and (b) of the Armed Serv- 
ices Procurement Regulation, quoted in your letter of July 20, 1967, 
and that the low bidders “were prejudiced by the legal inadequacy of 
the formal notices to them of rejection, since they were forced to rely 
upon oral explanations by the contracting officer which could be modi- 
fied later by the Agency, should developments during the course of 
their protests dictate a tactical change in the government’s position.” 
We find no merit to such contentions. Clearly, the contracting officer’s 
determination, as stated in the letters, that the work would be “readver- 
tised under revised plans and specifications with substantial change in 
the scope of work” comes within the category of ASPR 2-404.1(b) (ii) 
listing, as one of the reasons for which all bids may be rejected, a 
determination that “specifications have been revised.” Further, since 
throughout the processing of the protests such reason, as originally 
explained to the protestants, has remained the basic administrative 
ground for rejection of all bids, we cannot agree with your contention 
that the low bidders were, in fact, prejudiced merely by the possibility 
that the contracting officer’s oral explanation of the details on which 
that reason was premised might have been subsequently modified by 
the Department of the Army. You refer to various decisions of this 
Office, particularly 39 Comp. Gen. 396, with which you compare the 
percentage of work reduction in the readvertisement, and suggest such 
case is sufficiently similar to the circumstances here involved as to 
constitute controlling authority for holding, as in that decision, that 
the rejection of all bids constituted an arbitrary rejection, to the detri- 
ment of the Government’s interest in maintaining the integrity of the 
competitive bidding system, and that a “cogent” or compelling reason 
did not exist for the rejection. 

We consider the two cases to be readily distinguishable. In 39 Comp. 
Gen. 396 the solicitation involved (in pertinent part) a revision in an 
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estimate as to the quantity of storage needed, whereas the present case 
concerns an elimination of specific work (shallow dredging) set 
forth in the drawings and specifications. Further, the primary basis 
for the conclusion in 39 Comp. Gen. 396 that the rejection of all bids 
constituted an arbitrary action, was not the percentage of the revision 
but was, instead, our view that there was no reasonable basis for con- 
sidering the original estimate to be excessive, and that the contracting 
officer did not actually rely on such belief for his action. 

Under paragraph No. 10(b) of the invitation’s Instructions to 
Bidders (Standard Form 22, June 1964 edition) the Government ex- 
pressly reserved the right to reject any or all bids when in its interest 
to do so. As stated in 39 Comp. Gen. 396, we have consistently recog- 
nized such authority to be extremely broad, and in B~160626, March 6, 
1967, cited in your protest, we observed that the question of rejecting 
all bids is primarily a matter of administrative discretion, and since 
the responsibility for making a determination to reject all bids rests 
with the administrative officers of the purchasing agency, “in the ab- 
sence of clear proof of abuse of their discretionary powers in this 
regard, this Office will not object to such action.” You contend that the 
administrative officers abused their discretionary powers in that the 
projected savings considered in the rejection of all bids were based 
upon uncertain actions of the river, and thus constituted pure specula- 
tion, not adequate to be considered as establishing a compelling or 
“cogent” reason for the rejection. We agree that there is a high degree 
of uncertainty as to whether any savings will eventually be accom- 
plished by reason of the readvertisement, it appearing, as you contend, 
that any such savings are dependent mainly upon future stream flows. 
We also note that the judgment of the Corps of Engineers personnel 
regarding such river actions, as reflected in the administrative report, 
is in terms of possibilities rather than probabilities. We believe, how- 
ever, that in view of such uncertainties, which can be accurately re- 
solved only through the passage of time, the principal point for resolu- 
tion at this time is whether there is such a present or imminent need 
for the shallow dredging as necessarily to require the current expendi- 
ture of substantial additional funds. In the conclusions of the division 
engineer quoted above it is stated that the removal of the material in 
the shallow reaches can be delayed indefinitely; that if the shallow 
material should remain as it now is, it would not impede the develop- 
ment of navigation ; and that there are no plans for readvertising that 
portion of the work within the foreseeable future. We find nothing in 
the record which refutes such conclusions. Thus, to sustain the protests 
and require the performance of the shallow dredging under invitation 
No. DACWO3-67-B-0068, which the procuring agency has deter- 
mined to be unnecessary at this time would, in effect, place this Office 
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in the position of imposing upon the Army your judgment as to its 
present needs, as superior to its own. This we properly may not do, 
since we are unable to conclude that the possibility that the dredging 

of shallow areas may become unnecessary or less costly is too remote to 

furnish a reasonable ground for the change of the specifications. 

With reference to your advice that Congress, in approving the 
Arkansas River project, contemplated that the channel should be 250 
feet wide, and that such a channel will not result under the revised 
specification, our review of the history of Public Law 525, 60 Stat. 
634, fails to indicate that this objective was to be accomplished in any 
specific manner or at any specific date. In view thereof, and since it is 
the expressed intention of the Corps of Engineers to do the shallow 
dredging at some later date if it should be found that the action of the 
river does not operate to render shallow dredging unnecesary, we see 
no valid basis on which it could be concluded that failure to include the 
shallow dredging in the current contract would be in conflict with the 
congressional intent. 

Accordingly, inasmuch as it has been administratively determined 
that the subject shallow dredging, which constitutes a substantial 
portion of the work, is not essential at this time or in the foreseeable 
future, we believe, contrary to your contentions, that “cogent” reasons 
exist for rejecting all bids and readvertising the work minus such 
dredging, and the subject protests against such action must be denied. 

In view of the foregoing the issues relating to the Government's esti- 
mates for the work, and the effect of the expirations of Department 
of Labor Wage Determination Decisions Nos. AG-8189 and AG-11375 
upon any contemplated awards under invitation No. DACW03-67-B- 
0068 are now academic. 

While the protests are denied, the rejection of all bids appears to 
have been a consequence of an inadequate initial appraisal and/or 
review of Army’s dredging requirements. We are therefore calling 
this matter to the attention of the Secretary of the Army for such re- 
view of administrative procedures in this area as is deemed to be 
warranted. 


[[B-161585] 


Transportation—Household Effects—Housetrailer Shipments— 
Pilot Car Services 


The reimbursement of charges for pilot car services required by State law in 
connection with the transportation of a mobile dwelling which are assessed under 
Rule 320 of a freight tariff that is designated “Special Service Charges” is not 
precluded by section 9.3a(3) of Bureau of the Budget Circular A—56, the prohibi- 
tion in the section against the payment of special services being directed to the 
special services covered by Rule 170 of the tariff, such as packing, unpacking, 
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blocking and unblocking housetrailers, necessary and desirable services for the 
use of a mobile dwelling but which, unlike pilot cars required by State law are 
not essential to the point to point transportation of a mobile dwelling. 


To Nedra A. Blackwell, United States Department of the Interior, 
August 9, 1967: 


Your letter of May 18, 1967, reference 360, enclosing a voucher for 
$355.50 in favor of Mr. Gerald L. Becker, a civilian employee of the 
Bureau of Reclamation, requests our decision whether the voucher, 
representing charges for pilot car service in connection with the trans- 
portation of a mobile dwelling, properly may be certified for payment. 

The facts of the case are presented by your letter as follows: 

The employee was required to pay for pilot cars and flagging in connection 
with moving his trailer house from Arizona to Washington. Depending upon the 
size (length and/or width), pilot cars are necessary for transporting trailer 
houses according to the State laws, rules and regulations of highway depart- 
ments. Through telephone conversation with a representative of the local Morgan 
Drive-Away, Inc., we were informed that the shipper has the choice of doing the 
flagging himself or of hiring a pilot car. He also stated that the charges for pilot 
cars are listed as a special service charge. 

Allowance of the claim for reimbursement of the expenses incurred 
by Mr. Becker for the cost of pilot car service was denied because of 
section 9.3a(3) of Bureau of the Budget Circular No. A-56, Revised 
October 12, 1966, which reads: 

(3) Allowances shall not include costs of preparing trailers for movement, 
maintenance, repairs, storage, insurance for valuation of trailers above carriers’ 
maximum responsibility nor charges designated in the tariffs as “Special Service.” 
{Italic supplied. ] 

The tariff provision providing the rates for use of the pilot cars in- 
volved in this case is Mobile Housing Carriers Conference, Inc., Agent, 
Freight Tariff 10-B, MF-LI.C.C. No. 14, effective October 1, 1966, Rule 
820, entitled “SPECIAL SERVICE CHARGES (applicable only 
where specific reference is made thereto) .” Rule 320 is made applicable 
by reference in Rule 340(7), original page No. 21, effective October 1, 
1966. 

In addition to Rule 320, “Special Service Charges” in Freight Tariff 
No. 10, there is also Rule 170, “Special Services” which includes such 
special services as packing, unpacking, blocking and unblocking house 
trailers which also may be construed as designating charges for special 
services within the purview of section 9.3a(3) of the Circular. 

Examination of the provisions of section 9.3a(3) suggest the pro- 
hibitions thereof are directed toward services which, like those cov- 
ered by Rule 170, are necessary or desirable for the use of mobile 
dwelling but which, unlike pilot cars required by State law, are not 
essential to its transportation from point to point. 
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We are of the opinion, therefore, that “Special Service Charges” 
designated in Freight Tariff No. 10, above, are not the charges desig- 
nated in tariffs as “Special Service,” reimbursement of which is pre- 
cluded by section 9.3a(3) of Circular No. A-56. 

Therefore, the voucher which is returned herewith may be certified 
for payment if correct in other respects. 


[B-161606] 


Officers and Employees—Transfers—Relocation Expenses—House 
Sale—“Official Station” Location Requirement 

Although generally the cost of selling a residence that is not located at an 
employee’s old official station or a place from which he commutes on a daily 
basis may not be reimbursed under the authority of Public Law 89-516, an 
exception to the daily commuting rule may be made where an employee cannot 
obtain a residence for himself and his family in a location which permits com- 
muting to work on a daily basis. Therefore, an employee who unable to find 
suitable housing at a new duty station resides in bachelor quarters at that 
station and moves his family 559 miles from his old duty station to within 349 
miles of the new station to permit him to go home weekends, may be reimbursed 
upon a further change of duty station for the cost of selling the residence located 
849 miles from the station from which he is transferred. 


To Captain R. C. Derby, Department of the Air Force, August 9, 
1967: 


We refer to your letter of May 5, 1967, your reference AAF/209, 
PDTATAC Control No. 67-17, by which you have requested our 
advance decision whether you may properly pay the travel voucher 
submitted by Mr. John P. Weisensee, a civilian employee of the De- 
partment of the Air Force, Sheppard Air Force Base, Texas, to reim- 
burse him the costs he incurred in selling his residence at Sioux Falls, 
South Dakota, incident to his change of permanent duty station from 
Grand Forks Air Force Base, North Dakota, to Sheppard Air Force 
Base in August 1966. 

Mr. Weisensee claims reimbursement in the amount of $1,224.50 in 
connection with the sale of his residence in Sioux Falls under the 
provisions of section 23(4) of the Administrative Expenses Act of 
1946, as added by the act of July 21, 1966, Public Law 89-516, 80 
Stat. 323, 5 U.S.C. 5724a, as implemented by section 4 of Bureau of 
the Budget Circular No. A-56, Revised October 12, 1966. The question 
presented is whether payment of the amount claimed is proper in 
view of the fact that the residence sold by Mr. Weisensee was located 
more than 300 miles from his old duty station to which residence he 
commuted only on weekends. 

Mr. Weisensee says that he was not able to find suitable housing 
for his family in Grand Forks or within daily commuting distance 








110 DECISIONS OF THE COMPTROLLER GENERAL [47 


thereof after his transfer to Grand Forks from Ellsworth Air Force 
Base, South Dakota, in September 1964. As a result he resided in 
bachelor quarters in Grand Forks. However, in October 1965 he moved 
his family from Rapid City, South Dakota (Ellsworth Air Force 
Base) to Sioux Falls in order to bring them closer to his duty station 
and which permitted him to go home each weekend. (The Rand 
McNally Standard Highway Mileage Guide shows that the distance 
from Grand Forks to Rapid City is 559 miles and from Grand Forks 
to Sioux Falls is 349 miles.) 

Section 23(4) of the Administrative Expenses Act of 1946 author- 
izes reimbursement of : 

* * * The expenses of the sale of the residence (or the settlement of an un- 
expired lease) of the officer or employees at the old official station and purchase 
of a home at the new official station required to be paid by him when the old and 
new official stations are located within the United States (including the District 
of Columbia), its territories and possessions, the Commonwealth of Puerto Rico, 
and the Canal Zone, but reimbursement for brokerage fees on the sale of the 
residence and other expenses under this subsection shall not exceed those cus- 


tomarily charged in the locality where the residence is located and no reimburse- 
ment shall be made for losses on the sale of the residence. * * * [Italic 


supplied. ] 

As indicated by the emphasis supplied in the quoted section the con- 
trolling provision of law specifies that reimbursement for the costs 
involved in the sale of a residence will be allowed only for a residence 
at the employee’s “old official station.” The term official station as used 
in that section is not defined in Public Law 89-516 or in section 4 of 
Circular No. A-56 which deals with the reimbursement of costs in- 
volved in the sale and purchase of residences. Furthermore, we find 
nothing in the legislative history of Public Law 89-516 which defines 
that term. Section 1.9 of Bureau of the Budget Circular No. A-56, 
April 30, 1962, which was in effect at the time Public Law 89-516 was 
being considered by the Congress provided in pertinent part: 


* * * For the purpose of these regulations, the term “official station” shall 
be construed to include any point from which the employee commutes daily to 
his official post of duty. 


In the revision of Circular No. A-56 of October 12, 1966, that word- 
ing, somewhat changed, appears in section 6.3 as follows: 


* * * For purposes of computing allowance for transportation of household 
goods and personal effects the term “official station” or “post of duty” means the 
residence or other quarters from which the employee regularly commutes to and 
from work. 


We believe it is reasonable that the words of the statute referring to 
the residence sold “at the old official station” be interpreted generally 
as having the same meaning applied by the quoted regulations with 
regard to transportation of household effects. Therefore, we cannot on 
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a general basis authorize reimbursement for the cost involved in the 
sale of a residence which is not actually located at the employee’s old 
duty station or at a place to which he commutes on a daily basis. See 
46 Comp. Gen. 703. On the other hand we believe that an exception to 
the daily commuting rule may be made in cases where the employee 
concerned cannot obtain a residence for himself and his family in a 
location which permits commuting to work on a daily basis. In such 
cases reimbursement may be made in accordance with the provisions 
of section 4 of Circular No. A-56 for expenses incurred in the sale of 
the residence in which the employee’s family lives and to which he may 
commute on weekends. 

In line with the foregoing, should you find on the basis of all avail- 
able facts that Mr. Weisensee could not have obtained a residence for 
himself and his family within daily commuting distance of Grand 
Forks the voucher which is returned herewith may be paid if otherwise 
correct. 


[B-161559] 


Contracts—Government Property—Unauthorized Use—Produc- 
tion Overrun 


The excess production overrun of shirts manufactured from the quantity of 
Government-furnished material requested by the contractor is the property of 
the Government and no compensation or material credit may be allowed the 
contractor for the unauthorized use of the Government’s material under the 
bailment, nor may the shirts be retained and paid for as “seconds,” even though 
the overrun may have been occasioned by subcontracting the work to accelerate 
deliveries, the subcontracting having been approved on the basis of “no addi- 
tional cost to the Government,” and the one-half of 1 percent quantity variation 
furnishing the contractor the reasonable protection prescribed by paragraph 
1-325.1 of the Armed Services Procurement Regulation—which also precludes 
the establishment of a standard or usual percentage quantity variation and 
requires that an overrun or underrun be based on normal commercial prac- 
tices—the quantity variation provisions of the contract are for enforcement 
thus enabling the Government to control the flow of end items. 


To the Phillips-Van Heusen Corporation, August 10, 1967: 


Reference is made to your letter of May 11, 1967, and enclosures, 
relative to your claim involving an excess production overrun of 
men’s shirts under contract No. DSA-100-3894, dated June 1, 1966, 
with the Defense Personnel Support Center, Defense Supply Agency 
(DSA), Philadelphia, Pennsylvania. 

Under the terms of the contract, you were required to manufacture 
from Government material supplied to you under a bailment a basic 
quantity of 100,000 cotton khaki shirts, at a base price of $3.785 each, 
less the value of the Government furnished material as fixed by the 
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contract. Quantity variation provisions permitted a variation 
of one-half of 1 percent of the basic quantity, or 500 units, plus 
or minus, upon approval by DSA. Paragraph 106.8 of the contract 
provided that “Any quantities of items manufactured and delivered 
under this contract in excess of the quantities specified herein, after 
taking into account overages permitted under the variation in quan- 
tity clause, are the sole property of the Government and no compensa- 
tion or material credit shall be allowed the contractor therefor.” 

Responsibility for determining the quantity of Government mate- 
rial required for performance of the contract rested solely with you. 
For the material furnished, a charge of $0.86 a yard was to be made by 
the Government against your account, and a credit at the same price 
was to be allowed to you for any unused material, in the form of full 
pieces and short pieces, which was returned to the Government in 
undamaged condition. Upon delivery of end items, the Government 
was to deduct from the contract price the amount of $1.34 per unit 
for the estimated value of the Government material used, subject to 
adjustment prior to final payment on the basis of the actual quantity 
of Government material used by you. Any unused Government mate- 
rial, other than scraps and ends and irreparable rejects, which you 
agreed to purchase from the Government at a price of $1.34 per unit, 
was required to be returned to the Government at your expense un- 
less the contracting officer directed other disposition of such material. 

The delivery schedule called for shipments to commence in July 
1966 and to be completed by October 29, 1966, with acceleration being 
permissible only at no additional cost to the Government. 

A notation on page 2 of your bid shows that cutting was to be per- 
formed at your plant in Pottsville, Pennsylvania, while inspection 
and shipping were to be effected at your plant in Coaldale, 
Pennsylvania. 

You state that in your desire to speed delivery, after various discus- 
sions with officials of the United States Department of Commerce, you 
placed the production in more than one of your plants with the result 
that 1,667 shirts were produced in excess of the basic quantity of 
100,000 units and permissible overrun of 500 units; that you offered 
the excess shirts to DSA at a unit price of $2.75; and that DSA de- 
clined your offer and directed you to return the shirts to the Govern- 
ment without credit for piece goods or labor. You further state that 
you do not understand the Government’s refusal to accept the shirts 
in view of the fact that subsequent contracts have been awarded for the 
same item, and you contend that the one-half of 1 percent quantity 


variation in your contract was in error since the subsequent contracts 
have included a 2-percent allowance. In addition, you point out that 
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had the shirts been “seconds,” you would have been permitted to pay 
the Government for the material and to retain the shirts. Accord- 
ingly, and on the basis that you have already paid the Government 
for the material used in the excess shirts, you request either payment 
therefor at cost or permission to retain the shirts. 

The record made available to our Office discloses that on July 28 and 
September 20, 1966, you submitted requests to DSA for permission to 
subcontract 24,000 units and 8,200 units, respectively, to Berwick Shirt 
Co., Berwick, Pennsylvania, and approval was granted in each case. 
However, the contract modifications authorizing the subcontracts, 
Modifications No. 1 dated September 7, 1966, and No. 2, dated October 
21, 1966, both stipulated that any additional costs to the Government 
and any increased costs of performance to you incident to such changes 
would be borne by you. 

In a statement dated June 27, 1967, the contracting officer reports 
that your contract was one of 16 contracts which were let for the same 
item at the same time to meet the Government’s needs; that only 
through the assistance of the Department of Commerce was the Gov- 
ernment able to place the contracts for the required quantity ; and that 
once the contracts were awarded, the function of the Department of 
Commerce was completed. The contracting officer further reports that 
available information indicates that your subcontractor manufac- 
tured and delivered only the 32,200 units covered by its subcontracts, 
which included no provision for quantity variations, and that you 
manufactured 70,224 units, including 257 irreparable rejects, or sec- 
onds, for a total production of 102,424 units. In this connection, the 
contracting officer points out that since all the cutting was performed 
by you at one plant, you could have avoided an excess overrun by cut- 
ting only the basic quantity of 100,000 units or, at the most, the basic 
quantity plus the maximum permissible overrun of 500 units, There- 
fore, it is the contracting officers’ position that the production of 2,424 
units in excess of the basic quantity, or 1,924 units in excess of the 
100,500 units accepted by DSA, was occasioned by the excess cutting 
performed by you. 

With respect to the unit price of $2.75 f.0.b. origin [transportation at 
Government expense] for which you offer the 1,667 first-quality excess 
units to the Government, the contracting officer states that more recent 
awards for the same item have been made at prices ranging from $2.287 
to $2.341 f.o.b. destination [transportation at contractor’s expense] 
notwithstanding the value of the Government material has increased 
from $0.86 to $1 per yard. Further, it is stated that your contract price 
was the highest under the 16 contracts awarded for the item in question 
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at the same time, the prices of which ranged from $2.70 to $3.785 per 
unit f.o.b. origin. 

In the light of the reported facts, and on the basis that unless con- 
tractors are required to adhere to the strict requirements of their con- 
tracts there will be a tendency to have overruns when prices are favor- 
able and underruns when prices are unfavorable, the contracting officer 
urges that your claim be denied and cites our unpublished decision 
B-146401, January 11, 1963, in support of such view. 

Headquarters, DSA, cites Armed Services Procurement Regulation 
(ASPR) 1-825.1 for the premise that the quantity variation permis- 
sible under a given contract differs with the circumstances of the par- 
ticular procurement and points to the fact that the contracting officer 
determined that a variation of one-half of 1 percent was sufficient to af- 
ford you reasonable protection under your contract. Further, it is 
stated that while the same quantity variation was included in all of the 
contracts which were awarded at the same time as your contract, in 
the majority of cases such variation was not exceeded by the contrac- 
tors. Accordingly, and for the additional reason that you subcon- 
tracted for a substantial quantity of the shirts without permitting or 
receiving any variation in quantity from your subcontractor, it is the 
position of Headquarters, DSA, that the one-half of 1 percent quantity 
variation provision in your contract was not unreasonable or improper 
and therefore your claim should be denied. 

ASPR 1-325.1 provides that there should be no standard or usual 
percentage of contract quantity variations; that the permissible over- 
run or underrun in each procurement should be based on normal com- 
mercial practices of the particular industry involved in the production 
of the particular items; and that the percentage of variation al- 
lowed should be no larger than necessary to afford the contractor rea- 
sonable protection. 

In B-146401, swpra, we had occasion to consider the claim of a DSA 
contractor for payment for 2,460 shirts manufactured in excess of a 
basic contract requirement of 250,000 units, plus an approved over- 
run of 2,500 units, under similar contract provisions governing both 
quantity variations and return to the Government of excess overruns 
other than irreparable rejects, or seconds. Pointing to the fact that 
the Government supplied materia] had been held by the contractor as a 
bailee and therefore could be used only as authorized, that is, for the 
basic quantity and the maximum approved overrun, we stated that the 
effect of the provisions requiring return to the Government of any 
excess overrun, without any allowance to the contractor of compensa- 
tion or material credit, was to liquidate the contractor’s liability to 
the Government for the unauthorized use of the Government’s ma- 
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terial. Further, we quoted from a statement by the Defense Clothing 
and Textile Supply Center, as follows: 


* * * Without controls the Government would never be in a position to know 
definitely, prior to the award of the end item contract, whether or not sufficient 
Government property was on hand and available for issue to the end item manu- 
facturer. In the absence of controls, the Government would have to over buy 
the basic cloth in order to insure that their end item requirements would be met. 
Since the required end items are purchased over some ten to twelve months 
after the basic cloth has been procured, it is quite clear that there must be con- 
trols established which will prevent an individual contractor or contractors from 
disrupting the required flow of end items to the Military Forces in the desired 
quantities and sizes. 

The present policy which requires the contractor to return to the Government 
his excess production does not improve the Government’s ability to meet the re- 
quired needs of the Military Forces. You cannot issue a small sized overcoat to a 
large soldier and if the production of the small garment prevented the procure- 
ment of the large garment, then of necessity the large soldier must get along 
without an overcoat. Similarly if the contractor overproduced coats, you cannot 
substitute them for trousers or some other articles of clothing. The GFP Var- 
iation in Quantity Clause is not intended to secure merchandise for the Govern- 
ment at no cost. Its sole purpose is to prevent shortages in supply caused by the 
contractor. Technicians in the clothing field are united in their opinions that the 
variation permitted by the Government in its contracts permits all contractors 
to meet the requirements of the contract and at the same time not generate over- 
runs. The manufacturing processes are such that any manufacturer maintaining 
reasonable control over his cutting operations can and does fall within the permis- 
sible variation. Overruns, according to the experts, would only arise where the 
contractor is negligent in his cutting operation or intentionally or willfully over- 
cuts. A reasonable, prudent manufacturer is able to control his cutting opera- 
tion to such an extent that he falls within the plus or minus variation provided 
in the contract. Illustrative of this fact is that in Fiscal Year 1961, there were only 
= een out of 310 contracts where the contractor exceeded the permissible 
variation. 


After most careful consideration, we concluded that in the circum- 
stances the variation in quantity provisions of the contract should be 
enforced, and we therefore held that the contractor’s claim should be 
disallowed. That decision appears to require the same conclusion in 
this case. 

Notwithstanding that subsequent DSA contracts for the same item 
may have allowed higher percentages of quantity variation, the record 
shows that the percentage allowed in your contract and in all of the 
other contracts let at the same time was not exceeded by most of the 
contractors. Accordingly, we must concur with the view of Head- 
quarters, DSA, that there was compliance with ASPR 1-325.1 and that 
the percentage was neither unreasonable nor improper. 

While you may be sincere in your belief that it was the placing of 
the production in more than one plant, in your zeal to assist the Gov- 
ernment to fulfill its needs without delay, that accounted for the excess 
overrun, the record does not appear to support that contention. Since 
your subcontractor produced only the number of units required by the 
subcontracts, the excess production cannot be attributed to the use 
of a subcontractor. Further, since all of the cutting was performed in 
one of your plants, there is support for the theory advanced by the 
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contracting officer that it was the absence of control over the cutting, 
not the use of more than one plant for the manufacturing, which oc- 
casioned the production overrun. There is also for noting, however, 
that the excess cutting appears to be attributable to some extent to the 
requisitioning by you of excess material from the Government, a situa- 
tion which might have been avoided had there been a proper discharge 
of your responsibility under the contract to estimate with reasonable 
certainty the quantity of Government material actually needed to per- 
form the contract and to base your requisitions on such estimate and 
thereby avoid any excess production. In any event, you were on notice 
that acceleration of deliveries was to be at no additional expense to the 
Government and that no additional amounts would be payable by the 
Government incident to your use of a subcontractor, and the specific 
provisions of the contract precluding any payment or credit for excess 
overruns contain no exceptions regardless of the cause of such overruns, 

Finally, while you urge that you would have been permitted to retain 
the 1,667 units in question had they been seconds, the fact remains that 
the units are first quality and therefore come under the express provi- 
sions in the contract requiring the return to the Government of quanti- 
ties produced in excess of the basic quantity and the approved overrun, 
which was limited to 500 units. At this point, it may be stated that the 
fact that the Government may have procured additional quantities of 
the same item under subsequent contracts does not operate to nullify 
the terms of your contract, the rights and liabilities of the parties toa 
contract being for determination under the particular contract in- 
volved. Moreover, there cannot be overlooked the fact that the con- 
tract provisions relating to irreparable rejects, or seconds, have been 
invoked to your benefit thereby permitting you to retain at a unit price 
of $1.34 the 257 irreparable rejects which you produced in addition to 
the 1,667 excess units in question. 

In line with the foregoing, we must conclude that the contract varia- 
tion of quantity provisions are for enforcement, and, therefore, your 
request for additional payment under your contract or permission to 
retain the 1,667 units is denied. 


[B-161952] 


Officers and Employees—Attorneys—Court Admission Fees 


The admission fee paid by a Government attorney to practice before the bar of a 
United States Court of Appeals, required by the court as arbiter of the applicant’s 
qualifications to practice before it, is personal to the attorney, the privilege being 
a life one unless debarred regardless whether the attorney remains in the Govern- 
ment service, and because aside from the capacity in which the attorney serves 
the Government he is also an officer of the court with obligations to the court and 
the public. Therefore, the attorney on notice that the nature of his Government 
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employment requires him to qualify before Federal courts including the Supreme 
Court, as well as in a State or other court, may not be reimbursed the admission 


fee absent specific authority to charge appropriated funds for the expense. 
22 Comp. Gen. 460 reaffirmed. 


To William L. Norfolk, National Labor Relations Board, August 10, 
1967: 


We refer to your letter of June 30, 1967, with enclosed voucher for 
$10 in favor of Mr. Warren M. Davison, covering an expense neces- 
sarily incurred by him incident to his admission to practice as an 
attorney for the Government before the bar of the United States Court 
of Appeals for the Tenth Circuit. You say that you have several similar 
claims pending and ask our early decision whether the voucher may be 
certified for payment. We assume that your inquiry is made under 
31 U.S.C, 82d in your capacity as authorized certifying officer. 

In your letter you suggest that the expense might be viewed as of 
an official nature rather than personal. Mr. Davison expresses the view 
that having qualified for employment as an attorney it is wrong for 
the Tenth Circuit Court to exact a further fee for admission to practice 
before that Court but if such a fee is authorized he should be 
reimbursed by the Government. 

In our decision 22 Comp. Gen. 460 (1942), we considered an anal- 
ogous case and ruled (1) that admission to practice before a Federal 
court was a matter of personal qualification for the attorney concerned 
and (2) that the particular agency’s appropriations were not available 
to reimburse attorneys for a nominal fee required by the court as a 
condition of admission to practice. 

In view of the enactment since that decision of laws, such as the Gov- 
ernment Employees Training Act, now 5 U.S.C. 4101 e¢ seq., relaxing 
the former general rule of self-qualification for Government employ- 
ment, a review of the basis for the conclusion reached in 22 Comp. 
Gen. 460 appears to be warranted. 

The rules of the United States Court of Appeals of the several cir- 
cuits do not appear to be uniform with regard to the requirement of an 
admission fee, although they are in substantial accord with respect to 
the qualifications of which an applicant must be possessed to be 
considered for admission. 

The general rule is that the courts rather than the legislatures are 
the final arbiters of whether a particular applicant is qualified for 
admission to practice before a particular court. See generally 7 C.J.S., 
Attorney and Client, section 4 e¢ seg. It would seem, therefore, that a 
rule of a court requiring the payment of a nominal one-time fee, as an 
incident to the admission of an attorney to practice before the court, 
could not be successfully challenged. 


313-968 O-69—10 
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The privilege of practicing before a particular court is one personal 
to the attorney as an individual and aside from any other capacity in 
which he may serve the Government he is an officer of the court with 
an obligation ‘to the court and the public no less significant than his 
obligation to his clients. 

In the eyes of a court, therefore, it would seem that an attorney 
appearing for the United States appears only in his individual profes- 
sional capacity whose client happens to be the Government. In that 
regard we note that at one time the rule of the Court of Appeals, Tenth 
Circuit, provided: 


8. Payment of such fee will not be required of an attorney representing the 
United States or any officer or agency thereof. 


That exception to the rule appears to have been deleted. We are not 
aware of the reason for the deletion but the exception would appear to 
have been discriminatory against attorneys admitted to represent 
private clients. 

In any case the privilege to practice before a particular court is 
personal to the individual and is his for life unless disbarred regard- 
less of whether he remains in the Government service. Further, an 
attorney accepting employment in particular areas of the National 
Labor Relations Board would, in the light of the Board’s functions, 
apparently be on notice of the need—notwithstanding his admission 
to practice before a State or other court—of further qualifying him- 
self to represent his client, the Government, before the Federal courts 
including the Supreme Court. The last named requires as an incident 
to admission to practice a nominal fee from Government and private 
attorneys alike. 

Because of the quasi public role of an attorney as an officer of a 
court and what is said above we are inclined to the view that the con- 
clusion reached in our decision 22 Comp. Gen. 460, regarding the 
question of qualification, still is correct. 

An examination of the organic legislation of the National Labor 
Relations Board and of its appropriations including 29 U.S.C. 154 
discloses that while the authority of the Board to incur or reimburse 
expenses is broad, there is lacking language sufficiently explicit to 
warrant a conclusion that the Board’s appropriations are available to 
reimburse the peculiar class of expense here considered. 

Therefore, the voucher transmitted with your letter which is 
returned herewith properly may not be certified for payment. 
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[B-161996] 


Officers and Employees—Transfers—Relocation Expenses—Per- 
manent Residence Requirement—Trailer Status 

The expenses incurred by an employee for round trip travel between his old and 
new official stations to locate a lot of sufficient acreage on which to place his 
double size housetrailer may be reimbursed to him under the authority in section 
2.4a of Bureau of the Budget Circular No. A-56, providing for the reimburse- 
ment of traveling expenses incurred in “seeking permanent residence quarters” 
at a new station, section 9.1c of the regulations respecting the transportation of 
housetrailers used as a residence, recognizing that there may be payment of 
travel allowances under section 2.4 even though the trailer used as a residence 
at the old station will continue to be an employee’s residence at the new station. 


To Reed H. Jensen, United States Department of Agriculture, 
August 14, 1967: 


This is in reply to your letter of June 26, 1967, in which you request 
an advance decision as to whether you may certify for payment a 
voucher in favor of Howard J. Mays, an employee of the Forest 
Service, Department of Agriculture, for $138.96, representing ex- 
penses of a round trip from his old duty station to his new duty station 
in order to locate a lot on which to place his housetrailer. 

‘Your letter indicates that Mr. Mays lived in a double size house- 
trailer 55 feet long by 10 feet wide on acreage at his old official station 
in Redmond, Oregon. You state that because of its size Mr. Mays’ 
trailer cannot be accommodated at a regular trailer court and for that 
reason he made a round trip to Grants Pass, Oregon, his new official 
duty station, in order to secure acreage on which to place the trailer. 

You question whether a round trip between the old and new official 
stations may be authorized for the purpose of selecting acreage for a 
trailer site in view of provisions of section 2.4a of Bureau of the 
Budget Circular No. A-56, Revised October 12, 1966, which refers to 
the purpose of such a trip as “seeking permanent residence quarters.” 

With regard to authorization for payment of expenses of locating a 
residence section 23 of the Administrative Expenses Act of 1946, as 
added by section 2 of Public Law 89-516, approved July 21, 1966, 80 
Stat. 323, 5 U.S.C. 5724a, provides in part as follows: 

Under such regulations as the President may prescribe and to the extent 
deemed necessary and appropriate, as to provided therein, appropriations or other 
funds available to the departments for administrative expenses shall be available 
for the reimbursement of all or part of the following expenses of officers or 


employees for whom the Government pays expenses of travel and transportation 
under subsection (a) of section 1 of this Act: 


(2) The expenses of per diem allowance in lieu of subsistence of the officer 
or employee and his spouse, not in excess of the maximum per diem rates pre- 
scribed in the Travel Hxpenses Act of 1949 (63 Stat. 166, as amended; 5 
U.S.C. 886), and the expenses of transportation to seek permanent residence 
quarters at a new official station when both the old and new stations are located 
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within the continental United States, excluding Alaska, provided that such 
expenses may be allowed only for one round trip in connection with each change 
of station of the officer or employee. 


Implementing regulations issued by the Bureau of the Budget in 
Circular No. A-56, Revised, provide in part as follows: 


2.4 For round trip between old and new official stations to seek permanent 
residence quarters. yore 

a. Applicability of and general policy for authorizing travel to seek residence 
quarters. Payment of travel and transportation expenses of the employee and 


spouse traveling together, or either one of them, for one round trip between 
the localities of the old and new duty stations for the purpose of seeking residence 
quarters may be authorized when circumstances warrant. * * * 


With respect to the transportation of housetrailers when used as 
a residence section 9 of Bureau of the Budget Circular No. A-56, 
provides in part: 

9.1 Bligibility. 


a. An employee who is entitled to transportation of his household goods and 
personal effects under these regulations shall, in lieu of such transportation, be 
entitled to an allowance, as provided in this section, for the transportation of 
a house trailer for use as a residence. In order to be eligible for the allowance, 
the employee shall certify in a manner prescribed by the head of the agency 
that the house trailer is for use as a residence for the employee and his immediate 
family at the destination. 


* * * * * * * 





ec. Allowances for transportation of house trailers are in addition to payment 
of per diem and transportation expenses for employees and their immediate 
families, as provided in subsections 2.1 and 2.2. However, the fact that a house 
trailer can be moved at Government expense only if the employee certifies that 
it is to be used as a residence at the new official station, as provided in sub- 
section 9.1a, should be considered in determining the extent of allowances to 
be paid under subsections 2.4 and and 2.5 and section 4. 

Section 9.1c of the above regulations appears to recognize that 
there may be payment of travel allowances under section 2.4 of the 
regulations even though a trailer being used as a residence at the 
old station would continue to be an employee’s residence at the new 
station. 

Moreover, we see no reason why the language in the statute and 
regulations authorizing reimbursement of traveling expenses incurred 
in “seeking permanent residence quarters” at the new station should 
not be regarded as embracing a trip to locate a lot on which to move 
a trailer for use as a permanent residence at the new station such 
as here. While it might be argued that the term “permanent residence 
quarters” refers only to a dwelling actually located at the new station, 
we believe an interpretation to that effect is too restrictive and not 
within the purpose and intent of the statute and regulations. 

In view of the above, the voucher which is returned herewith may 
be certified for payment if otherwise correct. 








OPER TE GTI BL ET 











LEE EE ED LT TE ICE TE AES NE os as 






Comp. Gen.) 





DECISIONS OF THE COMPTROLLER GENERAL 


[[B-162124] 


Officers and Employees—Dependents—Status—Brothers 


The definition of “immediate family” in section 1.2d of Bureau of the Budget 
Circular No. A-56 excluding the relationship of brother, an employee may not be 
reimbursed for the travel and transportation expenses incurred for his brother 
incident to a change-of-duty station, even though the employee is the sole source of 
the brother’s support, and the dependency is recognized for income tax and in- 
surance purposes, attendance at a Government school for dependents, and that 
the employee might be held responsible in certain legal actions stemming from 
the acts of the brother. 


To the Attorney General, August 14, 1967: 


Werefer to letter of July 21, 1967, reference CO 615-C, from the As- 
sociate Commissioner, Immigration and Naturalization Service, ask- 
ing our decision whether e. dependent brother of Mr. Carl J. Riedinger, 
an employee of the Service assigned to San Juan, Puerto Rico, may be 
considered a member of the employee’s immediate family for travel 
and transportation purposes within the purview of section 1.2d, Bu- 
reau of the Budget Circular No. A-56, Revised October 12, 1966. 

Mr. Riedinger points out that his brother is his dependent in fact 
and that he is the sole source of his brother’s support. The fact of de- 
pendency is said to have been recognized by the Internal Revenue 
Service, by the Government for the purpose of attendance by his 
brother at a Government’s school for dependents, and by the Aetna In- 
surance Company for the purpose of the employee’s group insurance. 
Also, Mr. Riedinger has been advised by his attorney that his brother’s 
relationship as a dependent is such that Mr. Riedinger might be held 
responsible in certain legal actions stemming from his brother’s acts. 

There would appear to be little doubt that the employee’s brother is 
factually a dependent and a member of his household. 

5 U.S.C. 5724 provides, among other things, as follows: 

(a) Under such regulations as the President may prescribe and when the head 
of the agency concerned or his designee authorizes or approves, the agency shall 
pay from Government funds— 

(1) the travel expenses of an employee transferred in the interest of the Gov- 


ernment from one official station or agency to another for permanent duty, and 
the transportation expenses of his immediate family * * *. [Italic supplied.] 


Under a delegation of authority from the President, the Director, 


Bureau of the Budget in Circular No. A-56, has defined the term 
“immediate family” as follows: 


1.2d. “Immediate family” means any of the following named members of the 
employee’s household at the time he reports for duty at his new permanent duty 
station : spouse, children (including stepchildren and adopted children) unmar- 
ried and under twenty-one years of age or physically or mentally incapable of 
supporting themselves regardless of age, or dependent parents of the employee 
and of the employee’s spouse. 
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We do not appear to have had occasion to decide whether a depend- 
ent brother may be considered a member of an employee’s immediate 
family. However, in a recent decision, B—160342, December 27, 1966, 
we did review the several statutory and regulatory provisions relating 
to the transportation at Government expense of dependents and mem- 
bers of the immediate families of employees. In the light of that re- 
view we were required to rule that legal minor wards of an employee’s 
household were not dependents or members of the family or immediate 
family within the purview of statutory or regulatory provisions 
authorizing transportation at Government expense. 

Our view is that the extension of the statutory or regulatory pro- 
visions to categories of persons now beyond the express provisions of 
the applicable statutes or regulations primarily is a matter for consid- 
eration by the Congress or of the agencies vested with authority to 
regulate, rather than for decision of our Office. 

Therefore, we conclude that since brothers of employees are not now 
expressly within the scope of the term “immediate family,” as defined 
in Circular No. A-56, we may not lawfully authorize payment of Mr. 
Riedinger’s claim. 

The claim and related papers transmitted with the Associate Com- 
missioner’s letter are returned herewith. 


[B-162025] 


Officers and Employees—Transfers—Service Agreements—Over- 
seas Employees Transferred to the United States 


An employee who upon completion of an agreed period of overseas duty is 
transferred to a duty station in the continental United States by agencies within 
the Department of Defense is not required to sign a new transportation agree- 
ment to remain in Government service for 12 months subsequent to the transfer, 
absent such a requirement in section 1.3c of Bureau of the Budget Circular No. 
A-56 containing the statutory regulations with regard to agreements to remain 
in Government service as a condition for the reimbursement of transfer costs. 


Officers and Employeee—Transfers—Relocation Expenses—Over- 
seas Employees Transferred to the United States 


Employees transferred from overseas duty stations to duty stations within 
continental United States by Department of Defense agencies, even though they 
do not agree to remain in Government service for a 12-month period following 
transfer are eligible for the travel and transportation benefits provided in 
Bureau of the Budget Circular No. A-56, section 1.8c of the Circular contain- 
ing the statutory regulations with regard to transportation agreements not 
requiring the execution of an agreement, and although the costs of a house 
hunting trip may not be authorized in connection with a transfer to and from 
continental United States, payment of subsistence while occupying temporary 
lodgings is not restricted but is allowable at the discretion of the agency; how- 
ever, the payment of per diem for dependents and the miscellaneous expense 
allowance are not subject to administrative discretion under the terms of the 
controlling regulation. 
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Regulations—Administrative—In Lieu of Statutory Regulation 


Although Department of Defense overseas employees transferred to a duty 
station within continental United States are not required to sign a transportation 
agreement in order to be eligible for the travel and transportation benefits pro- 
vided in Bureau of the Budget Circular No. A-56, the Department may pursuant 
to an administrative regulation refuse to approve payment of the travel and 
transportation expenses involved in connection with change of official station 
from overseas unless and until the employee executes an agreement to remain 
in the Government service or in the service of the Department involved for 
a specified period of time, and as an agreement under an administrative regu- 
lation would not be predicated on a specific provision of law or statutory regu- 
lation, the administrative regulation should conform as closely as possible to 
Circular No. A-56 and prescribe acceptable reasons for failure to remain in the 
Government service as agreed, and the liability of the employee for failure to 
fulfill the agreement. 


Officers and Employees—Transfers—Relocation Expenses—Duty 
Stations Within United States Requirement 


The term “within the continental United States” as used by the Bureau of the 
Budget in section 1.8c(1) of Circular No. A-56, and derived from section 28 of 
the Administrative Expenses Act of 1946, as added by Public Law 89-516, may 
not be interpreted to mean “to and within the continental United States,” absent 
a proper basis to justify the interpretation. 


To the Secretary of the Navy, August 18, 1967: 


We refer to your letter of June 21, 1967, which has been assigned 
Control No. 67-23 by the Per Diem, Travel and Transportation Allow- 
ance Committee, Department of Defense, concerning the implementa- 
tion of a policy requiring employees who are transferred from overseas 
duty stations to duty stations in the continental United States by 
agencies within the Department of Defense to agree to remain in the 
service of the Government for 12 months following such transfer in 
order to be eligible for payment of travel and transportation expenses 
authorized by the act of July 21, 1966, Public Law 89-516, 80 Stat. 323, 
amending the Administrative Expenses Act of 1946. 

Section 28 of the Administrative Expenses Act of 1946, as added by 
Public Law 89-516, 80 Stat. 325, 5 U.S.C. 5724, provides: 

Notwithstanding the provisions of subsections (a) and (b) of section 1, and 
of sections 23, 24, 25, and 27 of this Act, the travel and transportation expenses, 
including storage of household goods and personal effects, and other relocation 
allowances shall not be allowed thereunder when a civilian officer or employee 
is transferred within the continental United States, excluding Alaska, unless 
and until such officer or employee shall agree in writing to remain in the Govern- 
ment service for twelve months following his transfer, unless separated for 
reasons beyond his control and acceptable to the department or agency concerned. 
In case of violation of such agreement, any moneys expended by the United 
States under said sections of this Act on account of such officer or employee shall 
be recoverable from him as a debt due the United States. 

5 U.S.C. 5722 and 5724(d)—formerly section 1 and part of section 7 
of the Administrative Expenses Act of 1946—require that employees 
who are transferred to overseas duty stations agree to remain in the 
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Government service for a period of from 1 to 3 years in order to be 
eligible for reimbursement or payment by the Government of the travel 
and transportation costs involved in such transfer and in return to the 


United States at the time of separation. 
You present the following three questions with regard to transporta- 


tion agreements of employees who are transferred from overseas duty 
stations to duty stations in the continental United States: 


a, In the case of an employee transferred to a post of duty outside the con- 
tinental United States who completed a transportation agreement at time of such 


transfer, and served a prescribed tour of duty thereat, is a new transportation 
agreement required incident to his transfer to the new position in the continental 
United States? 

b. If the answer to a. above is in the negative, is the employee entitled to the 
same benefits authorized by PL 89-516 that would be applicable to a transfer 
between official stations within the United States? 

c. May the term “within the continental United States,” as used in the first 
sentence of Section 1.3c(1) of BOB Circular A-56, be properly construed to mean 
“to and within the continental United States?” 


Section 1.3c of Bureau of the Budget Circular No. A—56 contains the 
statutory regulations with regard to the agreements required by the 
provisions of law cited above. That section does not require employees 
who are transferred from overseas duty stations to duty stations within 
the continental United States to agree to remain in Government service 
as a condition of reimbursement of the costs of such transfer. Further, 
a new transportation agreement is not required by the applicable pro- 
visions of law when an employee is transferred from overseas to 
the United States. Therefore, your first question is answered in the 
negative. 

Since the controlling law and regulation do not require transporta- 
tion agreements to be executed by employees when they are transferred 
at Government expense from overseas official stations to official stations 
in the United States, benefits otherwise allowable under the provision 
of Public Law 89-516 and the regulations issued pursuant thereto are 
payable in accordance with those provisions even though the employee 
has not signed a transportation agreement. In that connection we 
note that the costs of a house hunting trip are not authorized in 
connection with transfers to or from the continental United States; 
that payment of subsistence while occupying temporary lodgings is 
not so restricted but is allowable at the discretion of the agency; and, 
that payment of per diem for an employee’s dependents and of the 
miscellaneous expense allowance are not subject to the discretion of 
the agency under the terms of the controlling regulation. In the absence 
of a regulation to the contrary, employees transferred from overseas 
to the continental United States at Government expense are entitled 
to be paid travel and transportation benefits in accordance with 
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Circular A-56, even though they do not sign transportation agree- 
ments. Your second question is answered accordingly. 

We find no proper basis to justify an interpretation of the phrase 
“within the continental United States” as used by the Bureau of the 


Budget in section 1.3c(1) of Circular No. A-56, as meaning “to and 
within the continental United States.” That phrase was derived 
directly from section 28 as added by Public Law 89—516. Under the 
Bureau of the Budget regulation in its present form the third question 
is answered in the negative. 


In view of the above, under the present law and the regulations of 
the Bureau of the Budget, employees of the Department of Defense 
who are transferred from overseas duty stations to duty stations within 


the continental United States are eligible for the travel and transporta- 
tion benefits as provided in Circular No. A-56 even though they do not 


agree to remain in Government service for a period of 12 months 
following such transfer. 

On the other hand, our opinion is that the Department has authority 
to refuse to authorize or approve payment of any expense involved 
in the travel or transportation of an employee in connection with a 
change of official station from overseas to the continental United 
States unless and until the employee concérned executes an agreement 
to remain in the Government service or in the service of the Department 


involved for a specified period of time. Since such an agreement under 
an administrative regulation would not be predicated on a specific 
provision of law or statutory regulation it is our view that the regula- 
tion itself should contain specific provisions with regard to acceptable 
reasons for failure to remain in the Government service for the 
agreed period and with regard to the liability of the employee to the 
Government should he fail-to fulfill the agreement. Further, it is our 
view that the criteria in the administrative regulations should conform 
as closely as possible to those set forth by Bureau of the Budget Cir- 
cular No. A-56. 


[B-160026] 


Officers and Employees—Transfers—Service Agreements—F ailure 
to Fulfill 


Employees subject to a 12 month transportation agreement executed pursuant to 
Public Law 89-516, that required them to remain in the service of the concerned 
department or agency of the Department of Defense rather than “in the Govern- 
ment service,” may with agency approval be transferred incident to promotion 
within or outside the Defense Department prior to the expiration of an obli- 
gated period of service and relieved of the obligation to refund transfer costs, 
the promotional transfer, although not a reason provided by the agreement for 
not completing a required period of service, considered to be in the interest of 
the Government, the transportation agreement was not breached. However, the 
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employing agency if unwilling to regard the promotional transfer as in the 
interest of the Government may refuse to release an employee from an obligated 
period of service, or a particular type agreement may be prescribed for pro- 
motional transfers that occur prior to completion of an agreed period of service. 


To the Secretary of Defense, August 23, 1967: 


We refer to the letter dated July 18, 1967, from the Assistant Secre- 
tary of Defense, Comptroller, concerning the transfer incident to pro- 
motion of employees of the Department of Defense and of its com- 
ponent departments and agencies while they are subject to a 12-month 
transportation agreement executed under section 28 of the Adminis- 
trative Expenses Act of 1946, as added by the act of July 21, 1966, 
Public Law 89-516, 80 Stat. 825, 5 U.S.C. 5724, incident to a prior 
transfer of official station. 


Section 28 of the Administrative Expenses Act of 1946 provides: 


Notwithstanding the provisions of subsections (a) and (b) of section 1, and of 
sections 23, 24, 25, and 27 of this Act, the travel and transportation expenses, 
including storage of household goods and personal effects, and other relocation 
allowances shall not be allowed thereunder when a civilian officer or employee 
is transferred within the continental United States, excluding Alaska, unless and 
until such officer or employee shall agree in writing to remain in the Government 
service for twelve months following his transfer, unless separated for reasons 
beyond his control and acceptable to the department or agency concerned. In case 
of violation of such agreement, any moneys expended by the United States under 
said sections of this Act on account of such officer or employee shall be recover- 
able from him as a debt due the United States. 


Section 1.8¢(1) of Bureau of the Budget Circular No. A~-56, Revised 
October 12, 1966, which implements that section also provides that em- 
ployees must agree to “remain in the service of the Government” for a 
period of 12 months following a change of official station in order to 
be eligible for payment by the Government of the applicable travel and 
transportation expenses and other transfer allowances. We under- 
stand the Department of Defense and its component departments and 
agencies require that transportation agreements executed under those 
provisions specify that the employee will remain in the service of the 
department or agency concerned rather than “in the Government serv- 
ice” for the agreed period. 

The Assistant Secretary asks whether the transfer of an employee 
to another department or agency within the Department of Defense or 
to a department or agency outside of that Department which is inci- 
dent to a promotion of the employee may be considered as in the 
interest of the Government and as such relieve the employee of his 
obligation to refund the costs of his prior transfer of station. The 
question apparently arises because the agreements executed by the De- 
partment’s employees provide that the agreement for continued service 
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in the department or agency concerned will not be enforced only if the 
employee is separated from that department or agency for reasons 
beyond his control and acceptable to the department or agency 
concerned. 

When prior to the expiration of an obligated period of service with 
a particular Government agency, an employee transfers to another 
Government agency with the approval of the agency with which he 
signed the continued service agreement the transfer need not be re- 
garded as a breach of such agreement. Cf. decision of November 21, 
1966, B~160092. However, if the agency with which he is obligated to 
serve for a specified period of time is not willing to regard the trans- 
fer—prior to the expiration of such specified period—as being in the 
interest of the Government it properly may refuse to release the 
employee from his obligation to serve with that agency. Cf. decision of 
November 21, 1966, above. 

If it is determined that a uniform rule should be followed when 
employees transfer to other departments or agencies to accept promo- 
tions it would be appropriate to include a provision in the Joint Travel 
Regulations specifying the use of a particular type agreement under 
which an employee would be relieved of his obligation if he transfers 
to another agency to accept a promotion—thereby utilizing his know- 
ledge and skills in a higher type of work. In connection with this 
matter you may wish to compare 5 U.S.C. 4108(b) relating to training 
agreements. That section provides that in the case of an employee’s 
transfer to another department or agency, the employee will not be 
required to refund the amount he would otherwise be liable for upon 
separation from service in that department unless the agency advises 
him before the transfer is effected that he will be liable under the terms 


of his agreement. 
[B-161396] 


Subsistence—Per Diem—Military Personnel—Special Per Diem 
Allowances—A pproval 


The approval of the special per diem allowances prescribed in 37 U.S.C. 405 to 
cover the cost-of-living when members of the uniformed services travel on tem- 
porary duty outside the United States or in Hawaii or Alaska, subsequent to the 
performance of the travel would be a retroactive determination of both the special 
per diem rate and entitlement to the rate contrary to the rule that the rights of 
the Government and a member entitled to per diem for travel and temporary 
duty become fixed under applicable orders and regulations in effect at the time 
the duty is performed and such rights may not be changed by administrative 
action which would retroactively amend the member’s orders or change the 
applicable regulations. Therefore, the Joint Travel Regulations may not be 
amended to provide for approval of special per diem allowances for foreign travel 
after the travel has been performed. 
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To the Secretary of the Navy, August 23, 1967: 


Further reference is made to letter of April 13, 1967, from the Under 
Secretary of the Navy, forwarded here by the Per Diem, Travel and 
Transportation Allowance Committee, requesting a decision whether 
the Joint Travel Regulations may be amended to provide for approval 
by that Committee of special per diem allowances for foreign travel 
after the travel has been performed. The request was assigned PDTA- 
TAC Control No. 67-15 by the Per Diem, Travel and Transportation 
Allowance Committee. 

Briefly stated, the Under Secretary says that since paragraph 
M4352-1 of the Joint Travel Regulations provides that the special 
per diem allowance in each case must be authorized prior to the travel 
upon which entitlement is based, many deserving cases are denied such 
allowances because the member did not or could not seek authority for 
adequate allowances in advance. Also, it is stated that the change would 
allow special per diem allowances for foreign travel to be approved in 
the same manner as actual expense allowances for travel performed 
within the continental United States under the Joint Travel Regula- 
tions, Volume I, Chapter 4, Part A. 

The Under Secretary states that the statutory authority for foreign 
per diem allowances, including special per diem allowances, is 37 
U.S.C. 405 which provides that “the Secretaries concerned may au- 
thorize the payment of a per diem, . . .” to cover the cost of living of 
members on duty outside the United States or in Hawaii or Alaska. 
He says that while it has been held that regulations prescribed under 
37 U.S.C. 405 may not be changed retroactively to increase or decrease 
per diem rates (32 Comp. Gen. 315; 33 id. 318; id. 505), it is not con- 
sidered that the proposed regulations would involve a retroactive 
prescription of rates within the meaning of these decisions. 

It is explained that under the proposed change, entitlement to the 
foreign per diem allowance would be fixed in advance under the reg- 
ulations and subsequent approval would merely involve applying a 
pre-existing regulation to the specific facts of that case, not the retro- 
active prescription of per diem rates. The Under Secretary says that 
the determination of a member’s actual expenses already incurred and 
reimbursement at a per diem rate therefor does not in principle seem 
materially different from authorizing a special per diem in advance 
based upon estimates of those expenses, as is presently required. 

Based on the foregoing, the Under Secretary requests our decision 
whether the Joint Travel Regulations may be amended to allow the 
Per Diem, Travel and Transportation Allowance Committee to ap- 
prove special per diem allowances for foreign travel subsequent to the 
performance of the travel upon which entitlement is based. 
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As indicated above, a member’s entitlement to special per diem 
allowances for foreign travel is authorized under the provisions of 
87 U.S.C. 405. Unlike section 404 of Title 37, section 405 does not 
authorize reimbursement of actual travel expenses but authorizes the 
payment of a per diem. See pages 1709 and 1710 of Hearings Before 
a Subcommittee of the Committee on Armed Services, House of Rep- 
resentatives on H.R. 2553, 81st Cong., a bill which preceded H.R. 
5007, enacted as the Career Compensation Act of 1949, 63 Stat. 802, 37 
U.S.C. 231 note (1958 ed.) 

Paragraph M4352 of the regulations provides that the special per 
diem allowance rates will be specified in authorizations issued by the 
Per Diem, Travel and Transportation Allowance Committee. Further, 
it provides that the Committee determinations may specify the exact 
rate payable or may authorize the use of rates published in Appendix 
F for the place outside continental United States involved in the travel. 

Chapter 4, Part H, Joint Travel Regulations, authorizes payment 
of special per diem allowances for the period of temporary duty away 
from a permanent duty station when there is a clear showing that be- 
cause of the unusual or extraordinary requirements of the duty in- 
volved normal first-class accommodations will not suffice. 

The current regulations (Appendix E) place responsibility upon 
the member to submit a request for approval of special per diem al- 
lowances together with data which demonstrates that the expected 
expenses of travel would be in excess of the authorized per diem, The 
special per diem allowance must be approved prior to the travel. 

As we understand it, under the proposed regulation, the member 
would submit a request for approval of special per diem allowance 
after the travel has been performed and if the Committee ascertains 
that a special per diem allowance is warranted it would issue a deter- 
mination specifying an exact rate payable or authorize the use of rates 
published in Appendix F for the place outside the continental United 
States involved in the travel. 

While the Under Secretary says that entitlement would be fixed in 
advance and would not involve retroactive prescription of per diem 
rates, it seems to us that the retroactive prescription of per diem rates 
is what the proposal contemplates. While the regulations authorize the 
payment of special per diem under prescribed circumstances and the 
special per diem rates set forth in Appendix F are prescribed in ad- 
vance, those rates are applicable only in case no other rate is prescribed 
in the special determination authorizing the allowance to the member 
involved. 

Paragraph M4352-2 of the regulations provides that special per 
diem authorizations prescribing rates greater than those authorized 
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in Appendix A (normal overseas travel per diem rates) but not in 
excess of those authorized in Appendix F may be issued by the Ad- 
visory Panel of the Per Diem, Travel and Transportation Allowance 
Committee over the signature of its Chairman or by the Chairman of 
the Per Diem, Travel and Transportation Allowance Committee. It 
further provides for authorizing rates in excess of those provided in 
Appendix F, subject to a special determination by the Secretary of 
the Service concerned and the Chairman of the Per Diem, Travel and 
Transportation Allowance Committee. 

Thus, the regulations do not now prescribe fixed rates for applica- 
tion on the basis of the member’s showing of expected expenses of an 
unusual or extraordinary amount. Rather, the regulations provide 
for a determination in each case as to whether a special per diem 
should be authorized and the rate (within certain limitations) to 
be paid for the temporary duty to be performed. Under the proposal 
as we understand it, entitlement would be determined and the rate 
of special per diem fixed retroactively after the duty has been per- 
formed. 

It has long been the view of this Office that in the case of members 
entitled to a per diem for travel and temporary duty performed, the 
rights of the member and the Government become fixed under the 
applicable orders and regulations in effect at the time such duty is 
performed and that such rights may not be changed by administrative 
action which would retroactively amend the member’s orders or 
change the applicable regulations. 23 Comp. Gen. 713; 24 id. 362; id. 
439 ; 32 id. 315 ; 33 id. 505. 

With respect to the view that the payment of temporary lodging 
allowance is authorized under certain circumstances similar to the 
proposal, it may be pointed out that under paragraph M4303 of the 
regulations, the basis for determining entitlement and computing 
the amount of temporary lodging allowance to be paid is fixed in ad- 
vance in the regulations, so that a member’s right to that allowance 
for prescribed periods is not dependent on a retroactive determination 
as to whether he should receive the allowance and a prescription of 
the rate to be paid. While that paragraph provides in special cir- 
cumstances for approval of additional periods after the normal maxi- 
mum period for which the allowance is authorized has expired, there 
is not involved any retroactive authorization of the rate to be paid. 

For the foregoing reasons, the question presented is answered in 


the negative. 














oo ar eas Ae 


—— 


eRe as Data Rena: 








Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 131 


[[B-152373] 


Subsistence—Per Diem—Military Personnel—Temporary Duty— 
Training or School Assignment—Duty Station Vicinity 


An officer of the uniformed services who incident to orders directing attendance 
at a course of instructions claims per diem on the basis of departure from 
Tachikawa Air Base—her permanent duty station—at 5 a.m. by Government 
conveyance for classes at Kishine Barracks, Yokohama, Japan, and return to 
duty station at 7:15 p.m. the same day, may not be paid per diem, the November 
8, 1954 determination by Headquarters, Far Bast Air Forces that per diem is not 
payable to its personnel for travel and temporary duty performed within an area 
that includes the two involved locations never having been rescinded, and not- 
withstanding conditions of travel and temporary duty in the Tokyo area may 
have changed, and per diem may be paid at a permanent duty overseas station 
under 87 U.S.C. 405 when authorized by regulation, the 1954 restriction on the 
basis little or no additional subsistence expense is incurred for travel within the 
vicinity of a duty station does not permit payment of the per diem claimed. 


To M. Iverson, Department of the Air Force, August 25, 1967: 


Further reference is made to your letter of June 13, 1966, and en- 
closures, file reference KBCPT-F, forwarded here by endorsement 
dated March 15, 1967, of the Per Diem, Travel and Transportation 
Allowance Committee on transmittal letter dated February 16, 1967, 
of Department of the Air Force, Headquarters United States Air 
Force, Washington, D.C., in which you request our decision concern- 
ing the propriety of payment of per diem to Captain Ellen M. Kruger, 
AL2234286, during the period she attended a course of instruction at 
Kishine Barracks, Yokohama, Japan, August 16 to September 3, 1965. 
Your request was assigned PDTATAC Control 67-8 by the Per Diem, 
Travel and Transportation Allowance Committee. 

By Special Order No. TA-195, dated August 23, 1965, of Depart- 
ment of the Air Force, Air Procurement Region, Far East (AFLC), 
APO San Francisco 96323, confirming verbal orders of the commander, 
issued August 15, 1965, Captain Kruger was directed to proceed by 
commercial aircraft, rail or bus from her permanent duty station, 
Tachikawa Air Base, Japan, to Kishine Barracks, Yokohama, Japan, 
to attend a course of instruction for approximately 14 days and to 
report not later than 0800 hours, August 16, 1965. 

Shortly after completion of the course of instruction, Captain 
Kruger presented a claim for per diem for the period involved. In the 
itinerary listed on the claim voucher, it is shown that she departed 
from Tachikawa Air Base at 5:00 a. m., August 16, 1965, and arrived 
at Kishine Barracks at 6:45 a. m. the same day, and that she departed 
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therefrom at 5:00 p. m., September 3, 1965, and arrived at Tachikawa 
Air Base at 7:15 p. m. that day, travel to and from Kishine Barracks 
having been performed by Government conveyance. 

Your office denied the claim on the basis of our decision of January 
8, 1957, B-130035. In that decision, we held that an Air Force member 
was not entitled to per diem for the period he was away from his 
permanent duty station, Johnson Air Base, Japan, and performing 
temporary duty at Tokyo, Japan (a distance of approximately 23 
miles), in view of a determination made by Headquarters, Far East 
Air Forces, as quoted in letter of Fifth Air Force, dated November 8, 
1954, that per diem was not payable to Far East Air Force personnel 
for travel and temporary duty performed wholly within an area 
bounded by and including Shiroi Air Base, Johnson Air Base, Yokota 
Air Base, Tachikawa Air Base, Camp Zama, and Yokohama, Japan. 

In a letter dater October 21, 1965, Captain Kruger requested that 
your office reconsider the claim. In support of that request she stated 
that there is no direct public transportation between Kishine Barracks 
and Tachikawa Air Base and also furnished information showing the 
travel time by public and Government transportation between those 
places and the time necessary for daily class attendance at Kishine 
Barracks and required after class study. In addition, she contended 
that the basis for the 1954 determination is not realistic under the cir- 
cumstances involved in her case inasmuch as driving conditions around 
the Tokyo area cannot be compared to those of 1954—the number of 
cars and trucks on the Japanese highways having “multiplied thou- 
sandfold,” and the driving time from one point to another in the 
Tokyo area having “more than doubled”—and, therefore, suggested 
that the Far East Air Forces review their determination. 

Among the enclosures which accompanied your letter is a copy of 
letter dater October 16, 1959, from Headquarters Fifth Air Force 
quoting the following message from Headquarters Pacific Air Forces, 
as follows: 

UNCLAS from PFAAF-S 619. Subject: Travel Per Diem Allowance Rates 
Applicable to Japan, Effective 16 August 1959. Air Force Accounting and Finance 
Center has advised by letter 6 October 1959 that the per diem rate for Tokyo, 
Japan is not applicable to nearby places such as Fuchu AS, Tachikawa AB, 
Johnson AB and Yokota AB, Japan. The $14.00 travel per diem rate applies only 
to those specific cities identified in Change 85, Appendix B, Joint Travel Regu- 


lations. The $12.00 rate applies to all other localities including the Air Force 
bases listed above. 


Also among the enclosures is a copy of a letter dated January 13, 
1966, from Headquarters Fifth Air Force, which, in pertinent part, 
reads as follows: 
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1. In response to our request Headquarters US Forces Japan (USLAC-—F) has 
furnished an official determination on the area to be considered the corporate 
limits of Tokyo. 


2. Tokyo is no longer an incorporated city within Japan and, therefore, legally 
has no corporate city limits. Prior to 1943, Tokyo City was composed of 15 wards. 
Pursuant to Law No. 89, dated 1 July 1948, Tokyo City as a political subdivision 
of Japan was reorganized and changed to Tokyo-to, consisting of 23 special wards, 
14 cities and 8 counties. The 23 special wards were formed substantially from 
the 15 wards that existed prior to 1948 and constitute the metropolitan area 
which is commonly referred to as the City of Tokyo. 

8. The confines of the City of Tokyo, for administrative purposes including 
travel and per diem for United States Forces Japan are defined as that portion 
of Tokyo-to (Tokyo Prefecture) which is comprised of the 28 special wards or 
“Ku"s’ as follows: * * * 

The date of the determination by Headquarters United States Forces 
Japan is shown by other papers in the file as January 12, 1966. 

You express agreement with Captain Kruger’s views as to the pres- 
ent application of the 1954 determination of the Far East Air Forces 
for the reasons that conditions pertaining to travel and temporary 
duty in the Tokyo area have changed since 1954, that the 1954 determ- 
ination was never reconfirmed, and that the determination quoted in 
letter dated October 16, 1959, above, would appear to revoke the 1954 
determination if not otherwise rescinded. You view the determination 
of January 12, 1966, quoted in above letter of January 13, 1966, as 
merely establishing the legal confines of the city of Tokyo for purposes 
of travel and per diem payment. 

Travel and transportation allowances authorized by sections 404 
and 405 of Title 37, United States Code (derived from sections 303 (a) 
and (b) of the Career Compensation Act of 1949, 63 Stat. 813) are 
provided for the purpose of reimbursing military personnel for ad- 
ditional subsistence expenses incurred incident to required absence 
from their duty stations on official business. While a per diem may 
be authorized at a permanent station under the provisions of 37 U.S.C. 
405, applicable in overseas areas, the travel allowances prescribed 
under that section are payable only as authorized by the governing 
regulations. 

Paragraph M4250-6 of the Joint Travel Regulations expressly 
prohibits the payment of travel per diem for travel or temporary duty 
within the limits of the permanent duty station outside continental 
United States. Also, it has been considered that the cited statutory 
provisions were not intended as authority for the payment of the 
travel allowances to cover normal transportation and subsistence ex- 
penses incurred in performing duties while absent from the duty sta- 
tion in nearby areas or for short periods involving no material increase 
in living costs. In this regard, 37 U.S.C. 405 expressly requires that 
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all elements of cost of living be considered in prescribing per diem 
under its provisions. Consistent with the reimbursement purposes of 
the statutes, administrative regulations for many years have contained 
restrictions against the payment of per diem for travel and temporary 
duty in cases where normally little or no additional subsistence ex- 
pense will be incurred, and until June 1, 1963, paragraph M6450 of 
the Joint Travel Regulations provided that “Expenses incurred at 
duty station incident to travel to and from home and place of duty 
or to short trips within the immediate vicinity of the duty station are 
not payable.” 

Paragraph M6450 was cited as the basis for the determination of 
Headquarters, Far East Air Forces, referred to in the decision of 
January 8, 1957, which restricted the payment of per diem to person- 
nel performing travel and temporary duty wholly within the defined 
Tokyo area. We considered that such determination represented the 
judgment of area officials, best qualified to judge local conditions 
there, that any travel or temporary duty required of personnel sta- 
tioned within the area for performance anywhere within that area 
should be capable of performance without undue increase in their nor- 
mal living expenses, a circumstance, where existing, warranting the 
denial of per diem or other travel allowance payments under the cost- 
of-living requirements of 37 U.S.C, 405 and its antecedent provisions. 

In concluding that per diem was not payable in the case involved 
in the decision of January 8, 1957, it was pointed out that restrictive 
determinations similar to that made in 1954 were issued by Headquar- 
ters, Far East Air Forces, in 1955 and 1956. You have not said that 
such limitations were ever expressly rescinded and we have been un- 
able to locate any message or directive which may be viewed as hav- 
ing that effect. You suggest, however, that such effect was accom- 
plished by the establishment of differing per diem rates within the 
area involved as indicated in the message from Headquarters Pacific 
Air Forces, quoted above. 

The fact that differing per diem rates may be payable in a particu- 
lar area to individuals for whom per diem is authorized does not in 
our opinion provide a basis for paying per diem in cases where the 
payment of per diem is expressly prohibited by applicable regulations. 
Under the applicable regulations per diem simply is not payable in 
Captain Kruger’s case. 

We recognize that circumstances might exist in an individual case 
where by reason of the nature of a duty assignment a member would 
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be required to incur unusual subsistence expenses considerably in ex- 
cess of those normally met at his duty station even though in the 
performance of temporary duty in the immediate vicinity of his duty 
station. The regulations, however, must be uniformly applied and 
even in such a case we may not approve the payment of per diem to 
any member stationed in the Tokyo area included in the 1954 deter- 
mination while that determination remains in effect. 

Accordingly, payment is not authorized on the voucher which will 
be retained here. 


[B-161717] 


Contracts—Federal Supply Schedule—To Other Than the Low 
Bidder—Justification 


The purchase of dictating equipment under a multiple-award Federal Supply 
Schedule contract from other than the low bidder justified on the basis of a 
higher trade-in value, more extensive and dependable maintenance and repair 
service, that the equipment would better serve the actual needs of the using 
agency, and that one feature of the equipment alone would result in a cost saving 
which would absorb the price difference within a few years, a saving that would 
continue in subsequent years, satisfies the requirements of paragraph 101—26.408-3 
of the Federal Property Management Regulation, and the purchase more advan- 
tageous to the Government, price and other factors considered, comes within the 
contemplation of 41 U.S.C. 258(b). 


To the Stenocord Dictation Systems, August 25, 1967: 


Reference is made to your protest by letter dated May 8, 1967, ad- 
dressed to the Federal Trade Commission, against the purchase by the 
United States Public Health Service Hospital, San Francisco, Cali- 
fornia, under a multiple-award Federal Supply Service contract, of 
dictating equipment from the International Business Machines Cor- 
poration (IBM) at a price approximately $4,000 higher than the price 
of your equipment available under the same contract. 

You contend that the justification for the purchase of the higher- 
priced IBM equipment is unfair, in that the size of the competing 
companies was a major factor in influencing the purchase of the IBM 
equipment, that is, you are small business with only four service tech- 
nicians to handle the servicing of your equipment in the San Francisco 
area as opposed to IBM, which has 28 service technicians in the same 
area. In addition, you state that no make of machine was evaluated to 


determine whether it would perform satisfactorily at the hospital; 


that none of the customers previously supplied by you and by IBM, 
whose names were furnished to the procuring office as references, voiced 
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any complaints concerning either IBM or Stenocord equipment; and 
that while users of IBM equipment in the hospital were consulted 
concerning the performance of IBM equipment, no similar survey was 
made with respect to the Stenocord equipment, which, you assert has 
been in use in the United States Public Health Service Dental Health 
Clinic in San Francisco. 

The purchase in question, covering both individual and centralized 
dictating equipment, was made under order No. 2164, dated April 26, 
1967, in the total amount of $15,315, less a trade-in allowance in the 

amount of $110 on obsolete equipment. 

The file made available to our Office by the Surgeon General of the 
United States includes correspondence exchanged between you and the 
General Services Administration (GSA) concerning the purchase. In 
a letter dated May 8 to GSA, you contended that the purchase of the 
higher priced IBM equipment violated Federal Property Management 
Regulation (FPMR) 101-26.408 relating to procurements under mul- 
tiple award contracts of the Federal Supply Service. By letter dated 
May 12, GSA advised you that there is no prohibition in the regula- 
tion against the purchase of other than the lowest priced item on a 
Federal Supply Schedule, and that while a justification must be issued 
by the purchasing agency for procurement of a higher priced item, 
GSA does not review or evaluate the particular justification and there- 
fore has no authority to investigate the purchase in question. The file 
also includes documentation setting forth the justification for the 
hospital procurement action, the substance of which is discussed 
below. 

Prior to making the purchase, the using activity, the Medical Rec- 
ord Service of the hospital, reviewed its needs. Dictating equipment is 
used by hospital physicians to record case data, the transcription of 
which may be deferred for sometime but the recording of which is 
desirable while the cases are fresh in the minds of the physicians. One 
of the main considerations was the quality of the recordings, since the 
transcribers work with the equipment 8 hours a day, 5 days a week. 
Experience with previously procured equipment showed that, aside 
from mechanical problems and poor service, the recordings were 
affected by surface noise, clipping, lack of clarity and double dicta- 
tion, while entailed additional typing time and backlogs among other 
disadvantages. From this standpoint, it was determined that equip- 
ment using a magnetic belt for recording was more advantageous than 
equipment using magnetic tape and an embossed belt. Therefore, con- 
sideration was limited to the magnetic belt type of equipment manu- 
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factured by IBM, by U.S. Audio and Copy Corporation (Gray) and 
by you. 

A representative of the using activity visited various local Govern- 

ment and other medical institutions at which all three makes of equip- 
ment were in use, the performance of the Stenocord equipment being 
observed at the Stanford University Medical Center, Palo Alto, Cali- 
fornia. In each case, the representative discussed with each user the 
performance features and any problems with the particular type of 
equipment. The following general conclusions were reached : 
All three systems offer the following features in common on the individual dic- 
tating units—good tone quality, “error free dictation,” index control on micro 
phone, built in console speaker for conference playback, instant audible scanning, 
review of dictation, volume and tuning control, and end of belt warning signals. 
On the individual transcribing units all three offer speed, volume and tone con- 
trol, audible scanning and uniform back spacing. IBM and Gray offer fine line 
tuning. The IBM unit has independent volume and tone control which is more 
efficient. In the centralized dictating system all three systems are compatible 
with the existing wiring, all offer playback and review, automatic recycling, 
end of dictation lockout and end of belt warning signals for dictator and machine 
attendant. 

Specific differences in major areas were reported as follows: 

1. Length of recordings: Stenocord—12 minutes; Gray and IBM— 
14 minutes. In this connection, the Gray and IBM recorders auto- 
matically lock out further dictation until a new belt is inserted any 
time dictation is completed within the “end zone” of a belt, such zone 
being 5 minutes for IBM and 4 minutes for Gray, a feature which is 
considered to be advantageous in eliminating use of the short end of 
a belt and necessitating continuation of dictation on separate belts and 
the attendant need for the time consuming operation by the supervisor 
of scanning and combining the continuations. 

2. Belt loading: IBM and Stenocord offer a simple one-hand belt 
change, and there are signals to indicate that the belt is properly 
loaded. Gray however, offers a belt loading and unloading tray which 
works well only when the belt is new and not flattened and which pre- 
sents loading difficulties after the belt has been flattened. 

8. Hrase magnets: Stenocord’s magnetic bar for manual erase is 
not considered to be the best procedure. IBM’s erase magnet is built 
into the transcriber and requires a two-step operation to prevent un- 
intentional erasing of the belt; also, the erase magnet is shielded so 
that when it is not in erase position the belt cannot touch it. Gray’s 
erase magnet is likewise built into its machine but is not shielded, and 
should the belt be removed from the machine incorrectly, such as by 
lifting too high, the erase magnet will erase a stripe across the belt. 
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4. Indew slips: Stenocord and Gray use a sensitized index slip with 
a smooth waxy surface, which is difficult to write on, which must be 
inserted individually into the recorder at the time the belt is changed, 
and which is easily marked by a fingernail or paper clip. The simi- 
larity between such an accidental marking and the scratch mark 
made by the recorder to indicate corrections or end of dictation on 
the index slip are confusing to the transcriber. The IBM index slip 
is smal] but sturdy and provides space for recording pertinent identi- 
fying information on a surface that is easy to write on, and corrections 
and end of dictation are positive indexing marked by a perforation. 
In addition, the IBM recorder is capable of being modified so that 
the perforations denoting corrections will be rough and thus easily 
detectible by a blind transcriptionist by touch. 

5. Correction features: All three makes of individual dictating 
units offer “error-free” dictation. With respect to centralized dictating 
systems, both Stenocord and IBM employ telephone dialing control 
over indexing for secretarial instructions and corrections. Gray, how- 
ever, has a correction feature which is not desirable because of diffi- 
culty of operation and other reasons not pertinent to your protest. 

6. Voice actuated dictation: The Stenocord and Gray machines stop 
after a short interval when there is a pause in dictation, and the re- 
corder starts again after the return of the “ready tone” when dictation 
is resumed, thus leaving gaps in the dictation and causing a certain 
amount of clipping. On the IBM machine, the recorder remains sta- 
tionary when it is in use but no voice actuates the sound head; the 
sound head, in turn, “kicks back” for every complete revolution of 
the belt (6 seconds) for a total of 10 revolutions unless the voice oper- 
ated relay is actuated; and at the end of 60 seconds (10 revolutions) 
the belt stops turning until the sound head is actuated by speaking 
into the receiver, a feature which assures uninterrupted dictation 
throughout the recording with no clipping and thus saves time for the 
transcriber. 

In addition to the foregoing, the using activity’s representative 
took note of the features for conference recording on each make of 
equipment and various other features and has made the following 
pertinent comments concerning the superiority of the IBM equip- 
ment : 


1. The IBM unit has a positive interlock on the microphone of the individual 
dictating units which prevents dictating in the listening position. The dictate 
and review are controlled by separate buttons. On the Gray and Stenocord 
equipment they are controlled by a single button and there is no lock. This makes 
it quite easy to dictate while in the listening position, thus dictating over pre- 
vious dictation. 2. Dual action foot or hand control for transcribing units. 3. The 
most outstanding feature offered by any of the transcribing machines is the 
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Automatic Word Recall offered exclusively by the IBM unit. The foot pedal 
offers the advantage of permitting the transcriptionist to automatically hear 
the last few words which have been typed by simply lifting her foot off the pedal. 
The transcriptionist has the option of selecting for review, the last 2-4 words, 
or 4-6 words, whichever is most applicable to his typing speed and experience. 
This feature frequently eliminates having to use the backspace where you get 
10-12 words you must listen to. It is a measured sequence review which helps 
the transcriptionist maintain the continuity of thought and does not interrupt 
the continuity of typing and transcribing speed for inexperienced transcription- 
ists. This feature alone has been found to increase efficiency by 15-20%. At an 
increase in efficiency of 10% for four transcriptionists at an average salary of 
$5,000 per yr., this would be a savings of $2,000 per yr. or $20,000 for 10 yrs. 
Even at 5% it would be an annual savings of $1,000 and $10,000 for 10 yrs. 

Because of the extensive use of the equipment, the factor of main- 
tenance and repair service was given particular attention. Gray was 
found to have only one employee who could properly repair and 
service its equipment, thereby requiring reservicing after repairs by 
other employees and resulting in an average of four to five service calls 
a month and loss of time due to nonuse of the equipment, including new 
equipment, installed as recently as August 1966. Stenocord’s equip- 
ment, which has been in use for 1 year, was found to require an average 
of one or two service calls a month, and the service was prompt and 
satisfactory. IBM’s service record was found to be excellent; however, 
the need for service has been very infrequent, and no time has been 
lost through failure of equipment, which has been in use for more than 
3 years already and is presently operated 24 hours daily. 

With respect to trade-in allowances, IBM equipment was shown to 
have the highest trade-in value on the market, the allowance for 
machines purchased 7 years ago for $375 and $395 being $200 today. 

Based on such considerations and for the additional reason that any 
new advances in IBM equipment are incorporated in previously pur- 
chased equipment without extra charge, it was determined that the 
needs of the using activity could best be met by the IBM equipment, 
and therefore the purchase order was issued to IBM. 

FPMR 101-26.408-3 relating to multiple-award Federal Supply 
Schedule contracts, reads as follows: 


§ 101-26.408-8 JUSTIFICATIONS. 


(a) Justifications of purchases made at prices other than the lowest delivered 
price available should be based on specific or definite needs which are clearly 
associated with the achievement of program objectives. Mere personal preference 
cannot be regarded as an appropriate basis for a justification. Justifications 
should be clear and fully expressed. Recital of or reference to one of the factors 
set forth in paragraph (b) of this § 101—26.408-3 is not sufficient. 

(b) The following examples illustrate factors that may be used in support of 
justifications, when used with assertions that are fully set forth and documented. 

(1) Special features of one item, not provided by comparable items, are 
required in effective program performance. 

(2) An actual need exists for special characteristics to accomplish identified 
tasks, 
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(8) It is essential that the item selected be compatible with items or systems 


already existing within using offices. 
(4) Trade-in considerations favor a higher priced item and produce the lowest 


net cost. 
(5) Time of delivery in terms of actual need cannot be met by a lower priced 


contractor. 
(6) Justifications which incorporate features of the following examples must 


be based on objective factors which adequately establish the advantages inherent 
in purchase of the higher priced item when: 

(i) Probable life of the item selected, as compared to that of a comparable 
item at a lower cost, is sufficiently greater so that the additional purchase price 


is economically warranted. 
(ii) Warranty conditions of a higher priced item are sufficiently advantageous 


to justify the added cost. 

(iii) Greater maintenance availability, lower overall maintenance costs, or 
the elimination of problems anticipated with respect to machines or systems, 
especially at isolated use points, will produce longrun savings greater than the 
difference in purchase prices. 

From the foregoing, it is evident that the procuring activity gave 
consideration to numerous factors in reaching its decision as to which 
make of dictating equipment to purchase; that there was observation 
of each make of equipment in actual use; and that users of the equip- 
ment were consulted concerning performance and features. Further, 
while the Stenocord equipment was found to be generally acceptable 
and the report on its service was favorable, there were several areas 
in which the Stenocord equipment would not meet the needs of the 
using activity, such as the absence of a “lockout” feature to preclude 
the use of the belt for new dictation when less than 4 minutes record- 
ing time is left on the belt; a magnetic bar for manual erase rather 
than a built-in erase magnet with a shield to prevent unintentional 
erasing ; sensitized index slips which are difficult to write on and sub- 
ject to marking by a fingernail or paper clip, which marking may be 
confused with corrections and end of dictation marks made by the 
recorder; and the clipping which accompanies pauses between dicta- 
tion. In addition, although there is no indication in the record as to 
the expected life of either the Stenocord or the IBM equipment, it is 
reported that the use of the Automatic Word Recall on the IBM equip- 
ment will result in a saving, which at $2,000 annually will absorb the 
$4,000 difference between the price of the IBM equipment and the 
lower price of the Stenocord equipment within 2 years or at $1,000 
annually will absorb such difference within 4 years, and such saving 
would continue in subsequent years. There is no indication that IBM 
was accorded preference because of its status as a large business 
concern. 

In the circumstances, it is our view that the justification satisfies the 
requirements of FPMR 101-26.408-3 and that the purchase as made 
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was the most advantageous to the Government, price and other factors 
considered, as contemplated by 41 U.S.C. 253(b). Accordingly, we see 
no legal basis for objection to the award to IBM, and, therefore, your 
protest is denied. 


[B-161916] 


Military Personnel—Retirement—Temporary Retired List Re- 
moval—Requirements for Retirement 


Members of the Regular components of the Army and Air Force subject to 
removal from the temporary disability retired list upon a determination of 
“fit-for-duty” who without return to active duty desire to retire—airmen or 
enlisted men for length of service under 10 U.S.C. 8914 or 3914, commissioned 
or warrant officers pursuant to sections 8911, 3911, or 1293, or the mandatory 
provisions of Title 10 for age or length of service—may not without reenlistment 
or reappointment acquire a new retirement status and have their retired pay 
computed according to the applicable law in force on the effective date of retire- 
ment, the retired status of a member terminating upon removal from the tem- 
porary disability retired list for other than transfer to the permanent disability 
retired list or separation from the service, he has no active status and must 
be either reappointed or reenlisted as provided in 10 U.S.C. 1211 to establish 
eligibility for retirement. 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Disability Retirement—Members Removed From 
Temporary Disability Retired List 

The reappointment of Regular Air Force and Regular Army commissioned or 
warrant officers determined to be physically fit to perform the duties of office, 
grade or rank whose names are removed from the temporary disability retired 
list for the sole purpose of being retired is contrary to the provisions of 10 U.S.C. 
1211(a)(1) and (2), and absent authority for the reappointment of the officers 
who have not been recalled and who contemplate no active duty, employment of 
the officers in a civilian capacity in the Federal Government and payment to 


them from either appropriated or nonappropriated funds for the civilian posi- 
tion is not contemplated by law. 


To the Secretary of Defense, August 30, 1967: 


Further reference is made to letter of June 27, 1967, from the Assist- 
ant Secretary of Defense (Comptroller) requesting decision on sev- 
eral questions concerning the applicability of certain provisions of 
law in the case of those members of the Regular components of the 
Army and Air Force who are subject to removal from the temporary 
disability retired list because of fit-for-duty determinations but who, 
being otherwise qualified, desire to be retired under other statutory 
provisions rather than being returned to active duty. A discussion 
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of the matter is set forth in Department of Defense Military Pay and 
Allowance Committee Action No. 400 received as an enclosure. 

Four questions are presented in Committee Action No. 400. The 
first three are as follows: 

1. May airmen, Regular Air Force, or enlisted men, Regular Army, who are 
subject to removal from the Temporary Disability Retired List because they are 
fit for duty, but who are qualified for and desire to retire for length of service 
under 10 USC 8914 or 10 USC 3914, respectively, rather than return to active 
duty, acquire a new retirement status without being re-enlisted, and have their 
retired pay computed according to applicable law in force on the effective date 
of retirement? 

2. May officers or warrant officers, Regular Air Force, or Regular Army, in 
the circumstances cited in question 1, who desire to retire under 10 USOC 8911, 
3911 or 1293, respectively, rather than return to active duty, acquire a new 
retirement status without being reappointed, and have their retired pay com- 
puted according to applicable law in force on the effective date of retirement? 

8. May officers or warrant officers, Regular Air Force, or Regular Army, sub- 
ject to removal from the Temporary Disability Retired List as in the above 
cases, but who have attained the maximum age or length of service for their 
grade under the applicable mandatory provisions of 10 USC, and desire retire- 
ment rather than return to active duty, acquire a new retirement status without 
being reappointed, and have their pay computed according to applicable law 
in force on the effective date of retirement? 

In the discussion set forth with respect to question 1 it is stated that 
when enlisted members of the Regular Army and Regular Air 
Force are removed from the temporary disability retired list for the 
reason shown above, they are, under current procedures, reenlisted 
with their consent and as soon as practicable thereafter retired for 
length of service. As to questions 2 and 3, it is stated that under cur- 
rent procedures a Regular commissioned officer is recalled to active 
duty with his consent and as soon as circumstances permit he is re- 
appointed by the President, by and with the advice and consent of the 
Senate, to the active list. Retired pay is terminated in such a case on 
the date the officer is recalled to active duty and his status on the tem- 
porary disability retired list ceases on the date preceding the date of 
his reappointment. Permanent retirement under other applicable pro- 
visions of law then follows as soon as practicable. 

It is further stated that the procedures outlined above cause undue 
personal hardship since the member “is required to leave his home and 
civilian job to regain his military status in order to retire.” It is added 
that “An affirmative answer to questions 1, 2, and 3 would alleviate 
the need for travel, termination of employment, reappointment or re- 
enlistment and attendant administrative problems.” 

Section 1210, Title 10, U.S. Code, provides that periodic physical 
examinations shall be given at least once every 18 months in the case 
of each member whose name is on the temporary disability retired list 
and that the Secretary concerned shall make a final determination in 
the case of each member whose name has been on that list for 5 years. 
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If, as a result of a periodic physical examination or upon a final deter- 
mination at the expiration of 5 years, it is determined that the dis- 
ability is permanent, the member’s name is required to be removed 
from the temporary disability retired list and he is permanently re- 
tired by transfer to the permanent disability retired list or separated 
from the service with severance pay, whichever action is required under 
the provisions of law applicable in the circumstances of the particular 
case. 

Section 1210(f) provides that if as a result of a periodic physical 
examination or upon a final determination at the expiration of 5 years 
it is determined that the member is physically fit to perform the duties 
of his office, grade, rank, and rating, the Secretary concerned shall 
treat him as provided in section 1211, that is, return him, with his 
consent, to an active duty status on the active list. 

Section 1211(a) provides in pertinent part that, with his consent, 
any member of the Army or the Air Force whose name is on the tem- 
porary disability retired list and who is found to be physically fit to 
perform the duties of his office, grade or rank shall: 

(1) if a commissioned officer of a regular component, be recalled to active duty 
and, as soon as practicable, may be reappointed by the President, by and with 
the advice and consent of the Senate, to the active list of his regular component 
in the regular grade held by him when his name was placed on the temporary 
disability retired list, or in the next higher regular grade; 

(2) if a warrant officer of a regular component, be recalled to active duty and, 
as soon as practicable, be reappointed by the Secretary concerned in the regular 
grade held by him when his name was placed on the temporary disability retired 
list, or in the next higher regular warrant grade; 

(3) if an enlisted member of a regular component, be reenlisted in the regular 
grade held by him when his name was placed on the temporary disability retired 
list or in the next higher regular enlisted grade; 

If the member concerned does not consent to recall to active duty 
and reappointment or reenlistment, it is provided in section 1211(c) 
that the temporary disability retired status and the temporary disabil- 
ity retired pay of such a member “shall be terminated as soon as 
practicable.” 

The statutory provisions above referred to provide only for transfer 
to the permanent disability retired list, separation from the service 
with severance pay, return (with the member’s consent) to an active 
duty status on the active list or, if he does not so consent, termination 
of the member’s status on the temporary disability retired list and 
termination of temporary disability retired pay as soon as practicable. 
No provision is contained in the statute relating to the case of a mem- 
ber of the uniformed services whose name must be removed from the 
temporary disability retired list because of a fit-for-duty determina- 
tion, who meets the statutory conditions prescribed for voluntary or 
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mandatory retirement based on years of service and/or age and who 
desires to be so retired immediately after the termination of his tempo- 
rary disability retired status rather than return to an active duty 
status on the active list. 

Specific reference is made in Committee Action No. 400 to decision 
of October 28, 1964, B-154836. That decision involved the case of an 
enlisted member of the Regular Army who was placed on the tempo- 
rary disability retired list in 1960. His name was removed from that 
list on November 30, 1963, and being eligible therefor he was placed, 
upon his own application, on the Army of the United States retired 
list effective December 1, 1963, in the grade of colonel, U.S. Army Re- 
serve, under authority of 10 U.S.C. 3911. The placement of his name 
on the temporary disability retired list in 1960 did not terminate his 
membership in a Reserve component of the Army (37 Comp. Gen. 
811, 812). When his name was removed from the temporary disability 
retired list on November 30, 1963, he was then still a member of the 
Army Reserve in an “active status”—see 10 U.S.C. 101 (25)—and hence 
was eligible to be retired in his Reserve status effective the next day, 
December 1, 1963, as a Reserve officer under authority of 10 U.S.C. 
8911 without the necessity of being reappointed and recalled to active 
duty. 

However, the situation there considered must be distinguished from 
the situation of an officer or enlisted man having a status in the Regular 
Army or Regular Air Force only. The placement of the name of such 
an. officer or enlisted member on the temporary disability retired list 
removes such a person from the active list. 31 Comp. Gen. 213, 215. 
While such action does not terminate his status as a member of his 
uniformed service, the subsequent removal] of his name from the tempo- 
rary disability retired list in the case of a member of a Regular com- 
ponent of the Army or Air Force does not automatically restore such 
person to the active list, otherwise the provisions of 10 U.S.C, 1211 
would be unnecessary. 

Hence, it is readily seen why a reappointment in the case of an 
officer and reenlistment in the case of an enlisted member, together with 
an actual recall to active duty as required by the statute, is necessary 
if the individual concerned is to be returned to active duty and regain 
his former status on the active list of his uniformed service. It would 
appear, therefore, that when the name of a member of the Regular 
Army or Regular Air Force is required to be removed from the tempo- 
rary disability retired list other than for the purpose of transfer to the 
permanent disability retired list or separation from the service, his 
retired status is terminated and he has no active status. In the absence 
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of some statutory provision authorizing the placement of such a mem- 
ber on a retired list, we are of the opinion that he must be reappointed 
or reenlisted, as the case may be, and placed on the active list of his 
Regular component as provided in 10 U.S.C. 1211 in order to establish 
a proper basis of eligibility for retirement under other applicable sta- 
tutory provisions. 

Questions 1,2 and 3 are answered in the negative. 

The fourth question is as follows: 

4. If the answer to questions 2 and 3 is negative, may such Regular Air Force 
or Regular Army officers or warrant officers who are reappointed solely for the 
purpose of being retired, but are not recalled to active duty, continue to be em- 
ployed in a civilian capacity in the Federal Government and be paid from appro- 
priated or non-appropriated funds for the civilian position? 

It seems to us that question 4 envisions a situation not contemplated 
by law. Section 1211(a) (1), (2), provides that with his consent a com- 
missioned or warrant officer whose name is on the temporary disability 
retired list and who is found to be physically fit to perform the duties 
of his office, grade or rank “shall * * * be recalled to active duty” and 
thereafter be reappointed as soon as practicable. Since the law provides 
for reappointment of only those officers who previously were so re- 
called to active duty, we find no authority for the reappointment of 
officers who have not been so recalled and who contemplate no active 
duty. 

Question 4 is answered accordingly. 


[B-162186] 


Vehicles—Rental—Insurance 


An employee who incident to official business rented an automobile which he 
obtained by use of a Government credit card, and who under the rental agree- 
ment is required to pay $100 for damages to the vehicle which occurred without 
negligence on his part, may be reimbursed the expenditure absent an administra- 
tive requirement that he purchase a collision damage waiver, and on the basis 
of the general policy of the Government not to carry insurance, and in the absence 
of administrative instructions in the matter, the employee is not considered to 
have failed to use the reasonable discretion contemplated in 35 Comp. Gen. 553 
when he did not apply for the damage waiver. 


To the Comptroller of the Navy, August 30, 1967: 


Reference is made to your first indorsement of August 2, 1967, and 
enclosures, requesting an advance decision as to the legality for pay- 
ment of a claim for $100 submitted by Mr. Eldo L. Throckmorton, Jr. 

Mr. Throckmorton is a civilian employee of the Naval Ordnance 
Station at Indian Head, Maryland, and the amount claimed by him 
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represents the amount he was required to pay from his personal funds 
in connection with the use of an automobile which he had rented in the 
performance of official business. 

The record discloses that Mr. Throckmorton had been issued travel 
orders for the purpose of recruiting professional personnel at various 
educational institutions in the Midwest during the period December 
7-11, 1966. In order to expedite his assignment he was authorized car 
rental service as necessary and was furnished an Avis Rent-A-Car 
credit card. On December 9, 1966, while traveling by Avis rental car 
near Kansas City, Missouri, the vehicle, without negligence on the 


part of Mr. Throckmorton, collided with a deer and damages to the 
car amount to $430.68. 


Mr. Throckmorton had not purchased the collision damage waiver 
adjustment and, in accordance with the rental agreement, he was called 
on to reimburse Avis for $100 of the damages to the vehicle. Mr. 
Throckmorton was administratively advised to pay the amount re- 


quested by Avis pending our decision. Mr. Throckmorton, in a state- 


ment accompanying the voucher, states that he had never purchased 
such waivers on earlier official trips and had not been administratively 
instructed to do so. 


In our decision of April 5, 1956, published in 35 Comp. Gen. 553, we 


held that an employee who had purchased a collision damage waiver 
exercised reasonable discretion in the matter and was entitled to reim- 
bursement for the cost of the waiver. Nothing in that decision or in 
the standardized travel regulations specifically required an employee 
to purchase such waiver when using a rented car on official business. 


As a matter of fact at least one Federal agency has issued regulations 
to the effect that rentals of automobiles shall be for its account; that 
the agency does not desire or authorize any collision insurance to be 
purchased on its behalf; and that no fees or charges for collision in- 
surance will be allowed. 

Since the rented vehicle here involved was obtained by use of a credit 
card furnished by the Government, the vehicle clearly was obtained 
for the Government’s account and since the general policy of the Gov- 
ernment is not to carry insurance we cannot say that Mr. Throckmor- 
ton, in the absence of any administrative instructions regarding the 
matter, failed to use reasonable discretion when he did not apply for 
the damage waiver. 

Accordingly, it is our view that Mr. Throckmorton is entitled to 
reimbursement as claimed. The voucher, together with related docu- 
ments, are returned herewith. 
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[ B-162312 J 


Compensation—Holidays—Separation Prior to a Holiday 


The payment of compensation for a holiday on which no services are performed 
predicated on the employee having been in a pay status at the close of business 
immediately preceding the holiday, when the employment relationship validly 
has been terminated by reason of resignation or retirement prior to a holiday, 
a former employee is not entitled to pay for the holiday, nor is an employee 
separated and entitled to a lump-sum payment under 5 U.S.C. 5551, in an amount 
equal to the pay he would receive had he remained in the service until the ex- 
piration of the period covered by the leave payment, whose period of projected 
annual terminal leave for the lump-sum payment extended through the close of 
business on July 3, 1967, entitled to compensation for the July 4 holiday. 


To Charles H. Updegrove, Post Office Department, September 12, 
1967: 


Your letter of August 8, 1967, file reference 9140:ERC:kf, which 
was transmitted here by the Assistant Postmaster General, Bureau of 


Finance and Administration on August 16, 1967, requests our decision 


concerning the propriety of certifying for payment a voucher trans- 


mitted therewith in favor of Mr. C. A. Perkins, a former employee of 
the Post Office Department, covering pay for the holiday, July 4, 1967. 
Mr. Perkins was separated from the Post Office Department on 


May 20, 1967, and the period of his projected annual terminal leave 


for lump-sum payment purposes extended exactly through the close 
of business on July 3, 1967, the workday immediately preceding the 
July 4 holiday. 

Your letter also points out that from time to time an employee who 
is in a pay status resigns, retires, or is separated at the close of business 
on the day before a legal holiday with no annual leave to his credit. 
You request advice whether in such a case the employee is entitled 
to pay for the holiday and if so whether the Form 50 should show 
the separation as occurring on the holiday or the day preceding the 
holiday. 

The decision cited in your letter (December 29, 1965, 45 Comp. Gen. 
291) as well as the subsequent decision of November 4, 1966, 46 Comp. 
Gen. 383, involved employees whose actual separations from the rolls 
of the employing agency would not occur until after the holiday. Our 
decisions held in effect that any such employee who is in a pay status 
at the close of business immediately preceding the holiday has a 
vested right to compensation for such holiday at which time he is 
still on the rolls but performs no duty. 

On the other hand, the payment for holidays on which no work is 
performed is a benefit that is applicable exclusively to employees as 
distinguished from former employees. When the employment rela- 
tionship validly has been terminated by reason of resignation or 
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otherwise prior to the occurrence of the holiday, the former employee 
would not be entitled to pay for such holiday. The second question 
upon which our decision is requested is answered accordingly. 

In Mr. Perkins’ case, the projected period covered by the lump-sum 
leave payment ended at the close of business on July 3, the day pre- 
ceding the holiday. Under the controlling statutory provision (5 
U.S.C. 5551) the lump-sum payment to which Mr. Perkins is entitled 
is an amount equal to the pay he would have received had he remained 
in the service until the expiration of the period covered by the leave 
payment. Thus, had Mr. Perkins not been separated from the service 
until the close of business on July 3 he would have had the same status 
as the individuals considered in the preceding paragraph and, for 
the reasons indicated above, he would not have been entitled to pay 
for the holiday (July 4, 1967). 

The voucher which is returned herewith may not be certified for 
payment. 
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[ B-162237 J 


Customs—Employees—Overtime Services—Reimbursement 


The exemption granted by the act of June 3, 1944, to 19 U.S.C. 1451, imposing on 
owners or operators of vessels and other conveyances entering the United States 
at night, Sundays, and holidays, the requirement to pay the extra compensation 
and expenses of the customs officers assigned to duty in connection with the 
entering, may not be extended, absent congressional approval, to a proposed 
monorail system for operation between El Paso, Texas, and Juarez, Mexico, the 
specific listing in the 1944 act of highway vehicles, bridges, tunnels, ferries, motor 
vehicles, trolley cars, and foot travelers as exceptions to 19 U.S.C. 1451, implying 
the exclusion from the exceptions authorized of other modes of transportation, 
such as monorails, trains, vessels, airplanes, and pipelines. 


To the Secretary of the Treasury, September 13, 1967: 


Further reference is made to the letter dated August 7, 1967, file 
CC 515.11 I, from Matthew J. Marks, Acting Assistant Secretary, 
requesting a decision as to whether a proposed monorail system oper- 
ating across the Rio Grande River between El] Paso, Texas, and 
Juarez, Mexico, would be within the exception in section 451 of the 
Tariff Act of 1930, as amended, 19 U.S.C. 1451, from the requirement 
of reimbursement to the Government of the extra compensation of 
Customs officers and employees authorized by 19 U.S.C. 267 for serv- 
ices performed at night and on Sundays and holidays. 

Section 451 of the Tariff Act of 1930, as amended, 19 U.S.C. 1451, 
has a general requirement that the Secretary of the Treasury collect 
from all owners or operators of vessels and other conveyances entering 
the United States at night, Sundays, and holidays the extra compen- 
sation and expenses of the Customs officers assigned to duty in 
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connection with such entering. However, owners and operators of high- 
way vehicles, bridges, tunnels, or ferries, as well as merchandise, bag- 
gage, or persons entering or departing by motor vehicle, trolley car, 
on foot or other means of highway travel between the United States 
and either Mexico or Canada, were exempted from this requirement by 
act of June 3, 1944, 58 Stat. 269. The owners or operators of trains, 
vessels, and aircraft entering the United States at night, Sundays and 
holidays are required, as provided in section 451 of the Tariff Act of 
1930, to reimburse Customs for any additional compensation or 
expenses incurred. 

Your Department’s letter states that the proposed facility would be 
a monorail type of elevated rapid transit system between the central 
business districts of E] Paso and Juarez which system would be sup- 
ported by pylons and apparently would span the river on such pylons 
without bridge support. 

In the brochure entitled “El Paso-Juarez Monorail System,” which 
you enclosed with your letter, it is explained that since the desired 
rapid transit system must operate independently of street traffic it 
must operate either below or above the street. Therefore an elevated 
rapid transit system was selected since it would be uneconomical to 
build a subway below the river for the short distance involved and the 
monorail type of elevated rapid transit system is the most desirable 
for physical and aesthetic qualities. 

The brochure states that the system operates on pneumatic tires with 
electric power unit and wheels all located within an enclosed rail and 
that the suspension system is also pneumatic. 

A “monorail” is described variously as a single-rail type of railway 
designed for economy of construction, increased speed and for moun- 
tainous regions and as a single rail mounted on trestles constituting 
the track for railway cars that usually sit astraddle over it or hang 
suspended from it. See The Encyclopedia Americana (1939), Volume 
19, p. 366, and Webster’s Third New International Dictionary (1965). 

It seems obvious that the monorail system is not a highway vehicle, 
bridge, or tunnel and as you point out, it is not a ferry—which has 
been defined as a passenger service operated with the use of vessels— 
by reason of the statutory definition of the word “vessel” in 19 U.S.C. 
1401(a). Also travel on the monorail system would not be by foot 
within the meaning of the statute. 

Neither does it appear that the monorail could be considered a trolley 
car. “Trolley-car” and “street-car” are synonymous terms and mean a 
vehicle which draws its power from stationary plants by means of 
contact with electric wires constructed over, or sometimes under, the 
rails or road on which it operates. Thompson v. Georgia Power Oo., 
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37 S.E. 2d 622, 630 (1946). Street cars are cars which traverse the 
streets of a town or city and carry passengers who get off and on at 
various points along the line. They have been considered as vehicles of 
street travel. Piedmont Cotton Mills v. Georgia Ry. & Electric Co., 
62 S.E. 52, 62 (1908). 

Nor does it appear that a monorail could be considered a motor 
vehicle, A “motor vehicle” in popular sense is a vehicle suitable for use 
on a street, roadway or highway. See American Mut. Liability Ins. Co. 
v. Chaput, 60 A. 2d 118, 120-121 (1948); Golding-Keene Co. v. 
Fidelity-Phenia Fire Ins. Co., 69 A. 2d 856, 858 (1949). Also, “motor 
vehicle” is a generic term for all classes of self-propelled surface 
vehicles not operating on stationary rails or tracks. See Jernigan v. 
Hamover Fire Ins. Co. of New York, 69 S.E. 2d 847, 848 (1952). 

Section 451 of the Tariff Act of 1930 does not expressly refer to 
monorails. Nor does it appear that Congress intended that this type of 
facility when operating between the United States and Canada or 
United States and Mexico would be exempt from payment of the 
extra compensation and expenses of the Customs officers and employees 
for services performed at night, Sundays, and holidays as set forth in 
19 U.S.C. 1451. The Committee report (S. Rept. No. 858, 78th Cong., 
2d sess., on S. 1758, p. 2) on the act of June 3, 1944, which created 
the exemption, states that : 

The bill establishes the principle that whenever the public interest requires that 
international bridges, tunnels, and ferries be kept open to international traffic 
during the night and on Sundays and holidays, the necessary customs service 
should be provided as a public service at the expense of the Government, without 
making public access to such facilities dependent upon the payment by the 
owners of the compensation of the customs officials and employees necessarily 
assigned to duty at such facilities to protect the public revenues and to enforce 
wartime restrictions. 

The exemption granted by the act of June 3, 1944, came about when 
the United States Supreme Court in United States v. Myers, 320 U.S. 
561 (1944), ruled that the overtime compensation provisions in the 
Tariff Act of 1930 applied to services at certain international bridges 
and tunnels involved in that suit. The Committee report (H. Rept. 
No. 1446, 78th Cong., 2d sess., on S. 1758, p. 2) states the purpose 
of the bill was to deal with the emergency situation created by the 
closing on Sundays and holidays of certain international bridges and 
tunnels on the Mexican and Canadian borders because of require- 
ments of the existing law as interpreted by the Supreme Court in the 
Myers case. Apparently, it was the intent of the Congress to keep the 
highways (which necessarily include bridges, tunnels, and ferries) 
open to all users, both commercial and private. 

As indicated above owners of trains, vessels, and aircraft are not 
exempt from the general requirements of 19 U.S.C. 1451 for the 
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payment of compensation and expenses for Customs services per- 
formed at night, Sundays, and holidays. Thus by specifically listing, 
highway vehicles, bridges, tunnels, ferries, motor vehicles, trolley 
cars, and on foot as being exceptions to the rule and not mentioning 
other known modes of transportation such as monorails, trains, vessels, 
airplanes and pipelines it would appear that only those modes ex- 
pressly mentioned were to be exempt and implies the exclusion of 
any other mode of transportation. In this connection see Collins v. 
City & County of San Francisco, 247 P. 2d 362 (1952) ; Howlett v. 
Doglio, 88 N.E. 2d 708 (1949); Connectiout Light & Power Co. v. 
Walsh, 57 A. 2d 128 (1948); Shawnee Nat. Bank v. United States, 
249 F’. 583, 587-588 (1918). This construction of the statute apparently 
is in accord with the legislative intent which as indicated above was 
to keep the highways across the international borders open. And 
whether monorails or any other forms of transportation should be 
included in the exception is primarily a question of policy for de- 
termination by the Congress. 

Therefore it is our view that Customs services could not be fur- 
nished to the proposed monorail system between El Paso, Texas, 
and Juarez, Mexico, at night and on Sundays and holidays without 
payment to the Government by its owner or operator of the extra 
compensation of Customs officers and employees which may be as- 
signed thereto. 


[ B-162268 J 


Transportation — Dependents — Military Personnel — Advance 
Travel of Dependents—School Facilities Lacking, Etc. 


The unavailability of high school facilities to the child of a member of the 
uniformed services 2 years after the member who on a 8 year overseas assign- 
ment was aware of the lack prior to his departure is not the unusual or emer- 
gency circumstances contemplated by 37 U.S.C. 406(e) for the advance trans- 
portation of dependents, and paragraph M7108-2(5) of the Joint Travel 
Regulations may not be construed other than authority for the advance return 
of dependents to the United States upon certification by an overseas com- 
mander that the lack of educational facilities or housing was beyond the con- 
trol of the member and the condition arose after dependents departure for 
the overseas duty station, nor the regulations amended, either under 387 U.S.O. 
406(e) regarding unusual or emergency conditions or section te providing 
for advance travel when in the best interests of a member or his dependents 
and the United States, to authorize the atneeee:t return of children where the 
lack of educational facilities was known before departing for the overseas 
station. 


To the Secretary of the Army, September 13, 1967: 

By letter dated August 14, 1967, the Per Diem, Travel and Trans- 
portation Allowance Committee forwarded letter of August 3, 1967, 
from the Under Secretary of the Army requesting decision as to 
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whether the Joint Travel Regulations as currently written permit 
advance transportation of dependents due to lack of educational 
facilities at overseas stations under the circumstances presented. The 
request has been assigned PDTATAC Control No, 67-24. 

In his letter the Under Secretary states that paragraph M7103-2(5) 
of the Joint Travel Regulations permits approval of advance trans- 
portation of dependents in cases where there is a lack of adequate 
educational facilities when supported by a statement of the approving 
authority that the inadequacy of such educational facilities was caused 
by conditions beyond the control of the member and arose after com- 
mencement of travel of dependents to the member’s overseas duty 
station. He states further that a question has arisen as to the inter- 
pretation of that provision with respect to certain cases where the 
educational facilities at the overseas stations will be sufficient for a 
portion of the member’s tour but not for the entire tour. 

To illustrate the problem, the Under Secretary presents the case 
of a member with a child entering the 7th grade at the beginning of the 
next school term, who transfers to an overseas station for a 3-year 
tour during the summer vacation. The member is aware, at the time of 
transfer that no facilities exist at that station for children in the 9th 
and higher grades. When the child has completed the 7th and 8th 
grades and is ready to enter the 9th grade, the member requests trans- 
portation of his dependent child to the United States in accordance 
with paragraph M7103-2(5) of the regulations on the premise that the 
lack of educational facilities for high school students in its applica- 
tion to his case “arose after commencement of travel of dependents 
to the member’s overseas station,” even though he had knowledge 
when he traveled from the United States 2 years prior thereto that 
high school educational facilities were not available at that station. 

The Under Secretary asks whether the regulation as currently 
written will permit transportation of the dependent child in the 
illustrative case. 

If not, he asks further whether the underlying statute is broad 
enough to permit an appropriate amendment to the regulations to 
authorize such transportation. 

As a general proposition, section 406 of Title 37 of the United 
States Code, authorizes the transportation of dependents when the 
member is ordered to make a permanent change of station. Section 
406(e) of Title 37 provides, however, that when orders directing a 
permanent change-of-station for the member concerned have not been 
issued, or when they have been issued but cannot be used as authority 
for the transportation of his dependents, baggage, and household 
effects, the Secretaries concerned may authorize the movement of the 
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dependents, baggage, and household effects and prescribe transporta- 
tion in kind, reimbursement therefor, or a monetary allowance in place 
thereof, in cases involving unusual or emergency circumstances includ- 
ing those in which the member is serving on permanent duty at stations 
outside the United States, in Hawaii or Alaska, or on sea duty. 

Section 406(e) was derived without substantive change from section 
808(c) of the Career Compensation Act of 1949, ch. 681, 63 Stat. 814. 
In our decision of July 16, 1958, 38 Comp. Gen. 28, we considered the 
provisions of section 308(c) of the 1949 act under which the Secre- 
taries concerned could, in unusual or emergency circumstances, au- 
thorize the movement at Government expense of the dependents and 
baggage and household effects of a member when orders directing a 
change of permanent station for the member have not been issued, or 
when such orders have been issued but cannot be used as authority 
for the transportation of the dependents, baggage and household 
effects. 

In the decision of July 16, 1958, we expressed the view that basically 
the statute authorized the Secretaries concerned to issue regulations 
providing for the early return of dependents and household effects 
of members from overseas locations only because of actual conditions 
of an emergency nature arising at overseas duty stations which justi- 
fied such return and which generally could not arise, or are most un- 
likely to arise in the case of members serving in the United States. 

We said that it was not clear from the language of the act, or the 
legislative history, that Congress, in enacting the statute, intended to 
authorize the advance return at Government expense of dependents 
of members on an individual basis merely because the member en- 
counters financial difficulties, has marital troubles, desires to return 
dependents to the United States to attend school, or because of illness 
or death of relatives, etc. In this regard we had previously held that 
conditions of a personal nature such as financial difficulties, illness, or 
death of relatives, inadequate educational facilities, may not be con- 
sidered as unusual circumstances as contemplated by the statute. See 
B-126678, September 4, 1956; B-130885, February 15, 1957 ; B-126196, 
December 7, 1955; and B-130184, January 10, 1957. 

Subsequently, by letter dated July 1, 1959, the then Assistant Secre- 
tary of the Navy proposed an additional category to be added to para- 
graph 7009-3 as item 6 of the Joint Travel Regulations then in effect 
which would provide for advance return of dependents to the United 
States due to lack of educational facilities or housing for dependents 
when supported by a certificate by the member’s overseas commander 
that the lack of such educational facilities or housing was caused by 
conditions beyond the control of the individual and arose after com- 
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mencement of travel of dependents to the member’s duty station. In 
our decision of August 31, 1959, B-136163, we said the proposed change 
appears to be in accord with the intent of the statute as construed by 
our decision of July 16, 1958, 38 Comp. Gen. 28, and we perceived no 
legal objection to the proposed change. 

Such regulation, which is substantially the same as the current regu- 
lation, specifically restricts the advance transportation of dependents 
due to lack of educational facilities for children at the member’s over- 
seas station to situations where such lack of facilities could not have 
been determined before the member departed for such station. Since 
the member described in the Under Secretary’s letter was aware at the 
time of his departure that no facilities exist for children in the 9th and 
higher grades, it is clear that the lack of facilities did not arise after 
the dependent’s travel overseas and his case is not within the purview 
of the regulation as currently written and transportation of the de- 
pendent child in the illustrated case is not authorized. 

Concerning the Under Secretary’s question whether the underlying 
statute is broad enough to permit an appropriate amendment to the 
regulations to authorize such transportation, the authority to authorize 
transportation of dependents in situations where change-of-station 
orders had not been issued, was enlarged by the enactment of Public 
Law 88-431 (now 37 U.S.C. 406(h)) authorizing the return of de- 
pendents from overseas to the United States when the Secretary con- 
cerned determines it to be in the best interests of the member or his 
dependents and the United States. 

The legislative history of Public Law 88-431, discloses that the 
primary purpose of the legislation was to provide authority for the 
advance return of dependents, household goods and privately owned 
vehicles of military personnel from overseas areas to locations in the 
United States under such circumstances as unforeseen family prob- 
lems, marital trouble, and financial problems brought about by cir- 
cumstances such as confinement or reduction in grade of the member, 
reasons which we held in 38 Comp. Gen. 28, generally could not be 
considered as “unusual or emergency circumstances” as contemplated 
by the provisions of 37 U.S.C. 253(c), then in effect, now recodified 
in 87 U.S.C. 406(e). 

In urging the enactment of Public Law 88-431, the representative of 
the military departments said (page 3006 of the Hearings (No. 10) 
held on May 28, 1963, before Subcommittee No. 1, Committee on 
Armed Services, House of Representatives, on H.R. 4739, which became 
Public Law 88-481) that under present law, section 7 of the Adminis- 
trative Expenses Act of 1946, as amended by the act of August 31, 1954 
(5 U.S.C. 5729), and regulations issued pursuant thereto, members of 
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the immediate family and household goods of a civilian employee serv- 
ing outside the United States may be returned to the United States, 
prior to return of the employee, at Government expense when de- 
termined in the public interest, or if the return is for any other reason 
the employee may be reimbursed for such expenses upon completion of 
his agreed period of service. The witness said that it is considered that 
military personnel should be afforded return transportation benefits at 
least equivalent to those provided for civilian employees serving over- 
seas, and since military members are required to complete assigned 
oversea tours of duty, the legislation proposed would in this respect 
extend to the military members substantially the same rights now 
provided for civilian employees serving overseas. 

With respect to the return transportation benefits provided for civil- 
ian employees serving overseas, it appears that under the law then in 
effect, section 7 of the Administrative Expenses Act of 1946, as 
amended, expenses of transportation of members of the immediate 
family of an employee serving at a post outside continental United 
States to the United States was authorized for compelling personal 
reasons of a human, humanitarian or personal nature, such as may 
involve physical or mental health, death of any member of the imme- 
diate family or obligation imposed by authority or circumstances over 
which the individual has no control. The law at that time did not pro- 
vide authority to pay travel expenses of dependents of civilian em- 
ployees who were transported to the United States for educational 
purposes. Thereafter, specific authority to pay such travel expenses 
was authorized in section 221 of the “Overseas Differentials and 
Allowances Act” (Public Law 86-707, September 6, 1960), 74 Stat. 794, 
5 U.S.C. 5924(4)(B) and implementing regulations contained in the 
Standardized Regulations (Government Civilians, Foreign Areas). 

Based on the foregoing, we must conclude that the present laws gov- 
erning the transportation of dependents of members of the uniformed 
services do not provide authority for the advance transportation of 
dependents to the United States for educational purposes when lack 
of educational facilities at the overseas station was known when the 
member was ordered overseas. 

Accordingly, the questions are answered in the negative. 







































[ B-160560 J 






Appropriations—Availability—Contracts—Future Needs 


Under a contract negotiated pursuant to 10 U.S.C. 2804(a) (18), for generator 
sets to be purchased during a 12-month period, and subject to minimum and 
maximum quantity, as well as dollar limitations, the funding of the last two pur- 
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chases was not inconsistent with provisions of the Armed Services Procurement 
Regulation, nor in violation of the appropriation provisions at sections 37382, 
8679, and 3690 of the Revised Statutes, even though sufficient funds to cover 
maximum quantities orderable were not available at the time the contract was 
executed, the contract, an indefinite quantity and not a requirements contract, the 
Government was not required to obligate for more than the cost of the minimum 
quantity, and the issuance of the purchase orders analogous to the situation in 
Leiter v. United States, 271 U.S. 204, regarding a lease renewal option, which did 
not go into funding, is not authority for concluding the last two purchase orders 
were illegally issued. 


Contracts—Options—Indefinite v. Requirements Contract 


While in ordinary usage there is little distinction between a contract including 
an option for an additional amount and an indefinite quantity contract, the 
expressions are employed in the Armed Services Procurement Regulation as par- 
ticular terms of art to distinguish between two different kinds of option contracts, 
and the use of the indefinite quantity contract described in paragraph 3-409.3 
for the negotiation of commercial items, without time or quantity limitations, in 
the purchase of a minimum quantity of generator sets, with a right to order 
during a 1-year period additional quantities up to eight times the minimum was 
appropriate, as the option contract described in paragraph 1-1501 et seqg., which 
does limit time and quantities, is intended for use in advertising or negotiating 
for items not readily available on the open market, where requirements beyond 
minimum quantities are foreseeable and later orders may represent less than 
minimum economic production quantities, which considering start-up costs, pro- 
duction lead tie, ete., could preclude adequate competition. 


Advertising—Necessity or Nonnecessity—Purchase Orders Under 
an Indefinite Quantity Contract 

The issuance without securing competition of purchase orders for generator sets 
during the last 2 months of a 12-month contract negotiated under 10 U.S.C. 2304 
(a) (18) for an indefinite quantity of sets, as provided in paragraph 3—409.3 of 
the Armed Services Procurement Regulation, did not violate the advertising 
statute at section 3709 of the Revised Statutes (41 U.S.C. 5), or 10 U.S.C. 2304(g), 
regarding competition to the extent feasible in the negotiation of contracts, ab- 


sent evidence of the possibility that another supplier could have furnished the 
sets at a lower price. 


To the Federal Electric Corporation, September 15, 1967: 


Reference is made to your letters of December 12, 1966, and April 26, 
1967, and the meetings with representatives of this Office regarding 
your protest against purchase orders numbered 9 and 10, issued under 
contract No. AF 04(606)-—15369. 

This contract for various types of mobile generator sets was awarded 
to Federal Electric Corporation, effective December 20, 1965, by the 
Sacramento Air Materiel Area, Directorate of Procurement and Pro- 
duction, McClellan Air Force Base, California. The award was 
negotiated pursuant to 10 U.S.C. 2804(a) (13), as implemented by 
section 3-213 of the Armed Services Procurement Regulation (ASPR) 
based on the determinations by the Assistant Secretary of the Air 


Force that the generator sets are technical equipment which require 
standardization and interchangeability of parts. 
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The contract at Part XI reserved to the Government the right to 
issue orders thereunder for a period not to exceed 12 months from the 
date of approval. Under Part I of the Schedule of Items the Govern- 
ment was committed to the purchase of 453 units and could order as 
many as 3,600. Part X of the contract which was completed by the 
Government at the time of award provided that the minimum dollar 
amount to be expended under the contract was $2,893,884 and that the 
maximum dollar amount was $23,114,753. 

The following orders have been placed by the Government pursuant 
to Part XI of the contract. 


ORDER NO. ORDER DATE QUANTITY 


20 December 1965 
11 January 1966 
30 March 1966 
15 open 1966 
13 May 1966 
14 June 1966 
20 June 1966 
17 August 1966 
7 November 1966 
9 December 1966 426 each 


TOTAL 2,633 each 


FEC has questioned the legality of the last two orders (numbered 
9 and 10) contending that they were issued in contravention of sections 
8782 (41 U.S.C. 11), 3679 (31 U.S.C. 665(a)) and 3690 (31 U.S.C. 
712) of the Revised Statutes which respectively provide in part as 
follows: 


No contract or purchase on behalf of the United States shall be made, unless 


the same is authorized by law or is under an appropriation adequate to its 
fulfillment * * *, 

No officer or employee of the United States shall make or authorize an 
expenditure from or create or authorize an obligation under any appropriation 
or fund in excess of the amount available therein; nor shall any such officer or 
employee involve the Government in any contract or other obligation, for the 
payment of money for any purpose, in advance of appropriations made for such 
purpose, unless such contract or obligation is authorized by law. 

Hxcept as otherwise provided by law, all balances of appropriations contained 
in the annual appropriation bills and made specifically for the service of any 
fiseal year shall only be applied to the payment of expenses properly incurred 
during that year, or to the fulfillment of contracts properly made withix that year. 


It is FEC’s position that orders numbered 9 and 10 violated the 
appropriation statutes since sufficient funds to cover the maximum 
quantities orderable under the contract were not available to obligate 
at the time the contract was executed. 

FEC contends that our decision at 42 Comp. Gen. 272 should be 
applied to the instant procurement and that orders numbered 9 and 10 
should be found invalid on the basis of that decision. The facts in 42 
Comp. Gen. 272, however, are distinguishable from the facts in the 
instant case, The contract considered in 42 Comp. Gen. 272 was a 
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requirements contract which obligated the Government to order from 
the contractors such requirements as the Government might have. In 
this connection paragraph 27(b) of the General Provisions of the 
contract considered in 42 Comp. Gen. 272 provided as follows: 

(b) The Government agrees to call on the contractor for all requirements for 
such supplies and services of the Government activity designated in paragraph 


(a) above. The contractor agrees to furnish such supplies and services when 
called for by the Government. [Italic supplied.] 


There is no provision in the instant contract which obligates the 
Government to place any orders with FEC for requirements over and 
above the minimum quantity. This makes the instant contract 
materially different from the contract considered in 42 Comp. Gen. 272. 

Counsel for FEC also cited in his brief the case of Leiter v. United 
States, 271 U.S. 204 (1926). In that case the Government entered into 
several leases. At the time the leases were executed no appropriations 
were available for the payment of rent after the first fiscal year. On 
May 29, 1922, before any appropriation had been made out of which 
the rent might be paid for the next fiscal year, the Government advised 
the lessor that it would vacate the premises. The lessor denied the 
Government’s right to terminate the leases. The Court upheld 
the Government’s right to terminate the leases on the basis that in so 
far as the leases extended beyond the current fiscal year, they were in 
violation of the express provision of the Revised Statutes and created 
no binding obligation on the Government. The court in the Leiter 
case recognized that if the Government by its duly authorized officers 
affirmatively continued the lease for the subsequent year and an 
appropriation were made available for the payment of rent, such 
continuation of the lease would not be in violation of the appropria- 
tion statutes. It is our opinion that the issuance of a purchase order 
under the instant contract would be analogous to the situation referred 
to in the Leiter case where authorized officers of the Government 
affirmatively act to continue the lease beyond the fiscal year in which 
the contract was executed. See 9 Comp. Gen. 6, where we stated that 
the Leiter case reaffirmed the view that in cases of leases for a number 
of years, from the beginning of the fiscal year following that for which 
the lease was made, there is held to be merely an option in the Gov- 
ernment for renewal from year to year until the end of the term. 
Therefore, we do not consider the Leiter case as authority for conclud- 
ing that purchase orders numbered 9 and 10 were illegally issued. 
The Leiter case does not go into the matter of funding the contract 
involved. 

In 9 Comp. Gen. 6, also cited in FEC’s brief, we considered whether 
there would be authority for entering into a definite quantity contract 
for the delivery of 500,000 barrels of cement over a period of 3.5 
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calendar years. We held that there would not be authority for enter- 
ing into such contract unless the appropriation for the fiscal year in 
which the contract was executed was adequate for its fulfillment. In 
the instant situation if the Air Force had chosen to purchase the 
units which were the subject of orders numbered 9 and 10 by competi- 
tive bidding rather than ordering these units from FEC under the 
contract, it could have done so without legal liability. See B—160783, 
March 24, 1967. Consequently, it is our view that 9 Comp. Gen. 6, is 
not applicable to the instant case. 

FEC has also cited 16 Comp. Gen. 37 and 20 Comp. Gen. 572. In 
16 Comp. Gen. 37, we permitted a bidder to withdraw his bid because 
of a mistake. The second question in 16 Comp. Gen. 37 was whether 
the contract which would be executed in 1937 could be chargeable to 
the 1936 appropriation on the basis that the requirements were solicited 
in fiscal year 1986 and an award apparently would have been in fiscal 
year 1936 if the low bidder had not been permitted to withdraw its 
bid. We held that payment under any contract entered into after 
June 30, 1936, on the basis of that advertisement could not be charged 
to the 1986 appropriation. In view of the material differences in the 
facts, we find no basis to consider the holding in 16 Comp. Gen. 37 
applicable here. 

In 20 Comp. Gen. 572 we considered a contract which was renew- 
able at the option of the Government for a period expiring June 30, 
1942, and thereafter renewable at the option of the Government for 
periods of 1 year not to extend beyond June 30, 1946. The contract 
also provided that if the operations of the contract extended beyond 
the fiscal year in which it was made, it was understood that the con- 
tract was made contingent upon Congress making the necessary ap- 
propriations for expenditures after the current year had expired. 
We held that the Government assumed no obligation beyond the cur- 
rent fiscal year unless and until the option was exercised for the 
succeeding fiscal year. Although the contract specifically made any 
extension subject to the appropriation by Congress of the necessary 
funds, it does not appear that the determination of the contract’s 
validity was dependent upon inclusion of that provision. In our view 
20 Comp. Gen. 572 supports the position that the method of funding 
the instant contract did not violate the appropriation statutes. 

Pursuant to our review of the contract, your briefs and the infor- 
mation furnished by the Department of the Air Force, we conclude 
that the Air Force’s funding of the instant contract was consistent 
with ASPR and did not violate the cited provisions of the appropria- 
tion statutes. 





160 DECISIONS OF THE COMPTROLLER GENERAL [47 


The other major aspect of this case concerns FEC’s contention that 
the quantities called for under orders numbered 9 and 10 exceed the 
quantity guidelines set forth in our decision at 41 Comp. Gen. 682, 
686-689, and the maximum quantity limitation set forth in section 
1-1504(a) of ASPR. FEC alleges that there is no real distinction be- 
tween the option type contract set forth in Part 15 of section I of 
ASPR and the indefinite quantities contract set forth in section 8-409.3 
of ASPR. A question has also been presented whether the instant pro- 
curement is in violation of the intent of the advertising statutes at 
section 3709, of the Revised Statutes, 41 U.S.C. 5. 

In 41 Comp. Gen. 682 we considered a contract with a “minimum” 
quantity and a “maximum” four times greater with a right in the 
Government to order, for a period of 1 year after award, additional 
quantities up to the stated maximum at the unit price for the minimum. 
In 41 Comp. Gen. 682, 687, we commented on paragraph 1-350.1 of 
the Navy Procurement Directives which stated as follows in sub- 
paragraph (b) : 


* * * consistent with the obtaining of reasonable prices, wide use should 
be made of “indefinite quantity” or “open end” contracts or other methods 
for obtaining initial quantities gr reorders, without obligating funds for the quan- 
ae +14 which total requirements may be known, or for which funds may be 
available. * * *. 


Our comment on the above quoted directive was “An option of the 
character here involved is not, in our opinion, in the best interest of 
the Government if the known requirements exceed the minimum quan- 
tities on which bids are solicited.” We suggested as a practical matter 
that unless the case is exceptional, the additional quantities to be pro- 
cured through the exercise of an option should be limited to 25 percent 
of the basic quantity and that so far as supplies to be specially manu- 
factured are concerned, options should not extend much more than 90 
days beyond the date of initial award. 

Subsequent to our decision in 41 Comp. Gen. 682, the following 
provision was included in ASPR sec. 1-1504(a) : 

When a solicitation contains an option which requires the offering of additional 
quantities of supplies at unit prices no higher than those for the initial quantities, 
it shall provide that the option quantities shall not exceed 50% of the initial 
quantity. 

It is Air Force’s position that the quantity limitation would not 
be applicable since the contract in the instant procurement is of the 
indefinite quantity type. Option type contracts are covered by Part I 
of section 15 of ASPR. ASPR 3-409.3 provides for the indefinite 
quantities type contract and the Air Force contends that the instant 
contract fully met the requirements of this provision. The ASPR sec- 
tion relating to the indefinite quantities type contract does not contain 
@ quantity limitation as does the ASPR section relating to the option 
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type contract. In other words it is the Air Force’s position that the 
contract we considered in our decision at 41 Comp. Gen. 682 and the 
option type contract specified in ASPR are distinguishable from the 
type of contract contemplated by section 3-409.3 of ASPR. By letter 
of December 28, 1962, the Assistant Secretary of Defense, Installation 
and Logistics, commented to our Office on our decision at 41 Comp. 
Gen. 682 as follows: 


* * * However, I believe it is necessary to distinguish between (i) the use 
of options discussed in Section I, Part 15 of ASPR as related to supplies or services 
not readily available on the open market, and (ii) the use of indefinite delivery 
type contracts discussed in ASPR 3-409 as related to commercial items. There are 
many commercial types of services and supplies for which it is necessary that a 
ready source be available on short notice to fill individual orders for supplies or 
services, or to furnish supplies or services on a continuing basis over extended 
periods. In many of these cases, requirements may fluctuate widely and cannot be 
predicted with any degree of certainty. Hxamples of some of these are purchases 
of petroleum, warehousing services, and purchase and refrigeration of solid and 
liquid food supplies, among many others. In these types of situations, minimum 
and maximum quantities or services generally are prescribed with the minimum 
usually representing the known established need or initial order. Competing con- 
tractors are informed in these cases of the Government’s expectations as to 
volume, particularly where requirements type contracts are involved. If the major 
portion of potential requirements were contracted for initially, we might find 
ourselves improperly over-obligating funds in the absence of firm established 
requirements, or involved in numerous partial termination actions due to mis- 
calculated requirements based purely on estimates subject to wide variation. In 
these types of procurements I do not feel we can place any percentage limitation 
on quantities to be ordered in the future where the percentage figure is derived 
by comparing potential total orders with the minimum or initial order. In some 
instances we do greatly limit the time, as for example, in the supplying of milk 
to Navy ships at certain ports where competition is obtained from local sources 
on a quarterly basis. Where prices are relatively stable for extended periods, 
however, such as in the case of movement and storage of household goods, re- 
solicitations quarterly would not benefit the Government. [Italic supplied.] 


We took no exception to the letter of December 28, 1962, from the 
Assistant Secretary of Defense, a copy of which has been made avail- 
able to you. We understand that this letter of December 28, 1962, was 
reviewed by the ASPR Committee when it considered the quantity 
limitation which was put into ASPR 1-1504(a). 

While we agree that in ordinary usage there is no real distinction 
between a contract including an option for an additional quantity and 
an indefinite quantity contract permitting the purchaser to order 
quantities beyond the minimum required—and we used the terms 
interchangeably in 41 Comp. Gen. 682—it is apparent that the two 
expressions are employed in ASPR as particular terms of art to dis- 
tinguish between two different kinds of option contracts. The first, 
designated as an option contract, is described in ASPR 1-1501 et seq. 
This is intended for use in the case of either advertised or negotiated 
procurements of items not readily available on the open market, 
where requirements for the quantities beyond the minimum are fore- 
seeable (which we take to mean possible or likely but not firm or 
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definite) and where later orders may represent less than minimum 
economic production quantities which, considering start-up costs, 
production lead times, etc., could preclude adequate competition. This 
is the kind of situation we considered in 41 Comp. Gen. 682 and pur- 
suant to that decision ASPR 1-1504(a) limits options in terms of 
both time and quantities. 

On the other hand, the indefinite quantity contracts described at 
ASPR 8409.8 are for use only in negotiated procurements of com- 
mercial or modified commercial items. The regulation contains no 
limitations on time or quantity under this type of option and it is 
significant that we have not objected to the absence of such limitations 
notwithstanding that in the letter of December 28, 1962, from the 
Assistant Secretary of Defense, the distinction was specifically 
pointed out. 

A close reading of 41 Comp. Gen. 682 makes it clear that the pro- 
curement, to be awarded pursuant to formal advertising, involved 
firm obligations for relatively limited quantities of two items, 
selling for roughly $3 and $1.50 respectively per unit, which were 
not readily available on the open market. We there criticized the use 
of such procedure where the minimum quantity was less than the 
procuring agency’s known requirements at time of award. In that 
kind of situation it is not unlikely that an increase in the minimum 
or a limitation on the time in which to exercise the option would 
result in bids more favorable to the Government. 

By contrast, the negotiated contract here at issue involves a modi- 
fied commercial item at a cost for the minimum quantity alone of 
almost $3,000,000. Under the circumstances we do not think that such 
factors as start-up costs and minimum economic production runs 
would be factors in pricing the contract as would be the case with 
respect to the procurement described in 41 Comp. Gen. 682. Therefore, 
regardless of the possible confusion induced by the selection of termi- 
nology, we believe there is a legitimate basis for distinguishing the 
kind of procurement described at ASPR 1-15 from that depicted in 
ASPR 3-409.3. We conclude that in the circumstances the provisions 
of the contract were not inconsistent with ASPR or our decisions. 

You also contend that the instant contract violated the intent of 
section 3709 of the Revised Statutes, 41 U.S.C. 5, because purchase 
orders 9 and 10 were issued without obtaining competition. In this 
connection it should be noted that section 8709 is an advertising statute 
while the instant procurement was negotiated under 10 U.S.C. 2304 
(a) (18). However, we are cognizant of the fact that competition to 
the extent feasible is required in negotiation by 10 U.S.C. 2804(g). 

We have not found any cases which would indicate that section 
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8709 contemplates any specific time between advertising and award 
other than that such time interval should be reasonable. In B—116427, 
September 27, 1955, it was proposed that bids would be solicited on 
a 8-year basis for certain transportation services. We considered 
whether the intent of section 3709 would be served by renewal without 
advertising. In that situation it was our understanding that the con- 
tractor was required to hold an Interstate Commerce Commission 
certificate as a contract carrier which might be refused to another 
carrier. We held that if at the time for renewal of the contract no other 
carrier could obtain a certificate, advertising would serve no useful 
purpose; hence, it would not be required (citing 28 Comp. Gen. 470). 
We also observed that if it appeared that competition could be secured, 
renewal of the existing contract would not be justified in the absence of 
a showing that lower prices could not otherwise be obtained. 

We think it is significant that in this case other potential suppliers 
of the type of generator sets did not complain about not being given 
an opportunity to compete for the procurements under purchase orders 
9 and 10. In view of the information furnished to our Office by the 
Air Force regarding your prices for the MB-Teen Generator Sets there 
apparently would be no possibility of another potential supplier fur- 
nishing these generators at a lower price. Therefore, there seems 
to be no question that lower prices for the specified generators could 
not have been obtained even if there had been competition for the 
requirements satisfied under purchase orders 9 and 10. 

Accordingly, we conclude that the issuance of purchase orders 9 and 
10 under the instant contract rather than formally advertising or 
otherwise obtaining competition did not constitute a violation of either 
section 3709 of the Revised Statutes, 41 U.S.C. 5, or 10 U.S.C. 2304(g). 


[ B-162838 J 


Contracts—Tax Matters—Social Security Taxes—Increase as Re 
quiring Contract Adjustment 


The increase in social security: taxes resulting from the medicare program 
provided by the Social Security Act Amendments of 1965, and designated an 
“excise tax” on wages is not the “Federal excise tax or duty on the transactions 
or property covered by this contract” contemplated by the contract clause in 
section 1-11.401-1 of the Federal Procurement Regulations entitled “Federal, 
State and Local Taxes,” which authorizes a price adjustment for tax increases 
that occur after the date of a contract. Therefore, the increase in social secur- 
een construction contract is not pay- 
able as a contract change, the tax clause miata the phrase “transactions or 
property” subject matter of the sommes ont Se soso 
neither considered 
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To the Administrator, Veterans Administration, September 18, 
1967: 


We refer to a letter of August 21, 1967, from the Deputy Adminis- 
trator requesting a decision on a legal question involved in a contract 
appeal which is pending before the Veterans Administration Contract 
Appeals Board. 

The Deputy Administrator advises that the contract in question 
was awarded on June 30, 1965, to Preston Haglin Company, in the 
amount of $1,356,000, and called for the construction of a new research 
building for the Veterans Administration Hospital in Minneapolis, 
Minnesota. On July 30, 1965, the Social Security Admendments of 
1965, 79 Stat. 286, 42 U.S.C. 302 note, which established the so-called 
Medicare program became law. This resulted in increasing the con- 
tractor’s social security taxes. The question presented for decision is 
whether this increase in taxes constituted a “Federal excise tax or 
duty on the transactions or property covered by this contract” within 
the meaning of the contract clause prescribed by the Federal Procure- 
ment Regulations (1-11.401-1) entitled “Federal, State, and Local 
Taxes.” This clause, which was included in the contract as paragraph 14 
of the General Conditions, provides, in part, as follows: 
1-11.401-1 
(c) Contract clause. 

Federal, State, and Local Taxes 

(a) Except as may be otherwise provided in this contract, the contract price 
includes all applicable Federal, State, and Local taxes and duties. 

(b) Nevertheless, with respect to any Federal excise tax or duty on the 
transactions or property covered by this contract, if a statute, court decision, 
written ruling, or regulation takes effect after the contract date, and— 

(1) Results in the Contractor being required to pay or bear the burden 
of any such Federal excise tax or duty or increase in the rate thereof 
which would not otherwise have been payable on such transactions or 
property, the contract price shall be increased by the amount of such tax 
or duty or rate increase: Provided, That the Contractor if requested by 
the contracting officer, warrants in writing that no amount for such newly 


imposed Federal excise tax or duty or rate increase was included in the 
contract price as a contingency reserve or otherwise; * * *. 


On November 25, 1966, in response to the contractor’s claim for a 
price adjustment under the above-quoted tax clause, the contracting 
officer rendered a final decision in which he stated: 


As a result of the review I have decided that although Social Security Tax is 
a federal excise tax it is a tax on the privilege of employing individuals and 
not a tax on or in respect to the employers’ business or a tax on the property 
to be provided under the contract. Therefore Paragraph 14 of the General 
Conditions of the contract specifications do (sic) not apply to the Social 
Security Tax increase and is not payable as a contract change. 


The contractor filed a timely appeal from this decision in accordance 
with the disputes clause of its contract. 

In submitting the matter here for our decision the Deputy Admin- 
istrator states that the legal issue involved affects not only contracts 
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entered into by the VA, but also contracts entered into by other 
agencies governed by FPR 1-11.401-1, as well as contracts of the 
Department of Defense similarly governed by Armed Services Pro- 
curement Regulation 11-401.1. In that connection he notes that while 
no authoritative precedent binding on all agencies has been found, 
the General Services Board of Contract Appeals has entered a decision 
on the issue in Jacobsen Construction Co., GSBCA-2022, 66-2 BCA 
5874, October 4, 1966, holding that the tax clause prescribed by FPR 
1-11.401-1 did not permit a price adjustment for the payment of the 
increased social security taxes required by the 1965 act. The Deputy 
Administrator also notes that the Corps of Engineers Board of Con- 
tract Appeals has declined jurisdiction of an appeal on the same 
question involved here in Morrison-Knudson Company, Inc., and 
Bates & Rogers Construction Corp., Eng. BCA 2808, July 12, 1967. 

The increased social security tax required to be paid by an employer 
under the Social Security Act Amendments of 1965 is designated by 
the act as an “excise tax” computed on wages “paid by him with respect 
to employment.” See section 321(c), Public Law 89-97, 79 Stat. 396, 
and 26 U.S.C. 3111. This tax clearly is not one on the “property” 
covered by the contract. Accordingly, the question to be resolved is 
whether the tax is on a “transaction” covered by the contract within 
the meaning of paragraph 14 of the General Conditions. 

Initially, it should be noted that the tax clause in question is a stand- 
ard one and was incorporated in the Federal Procurement Regulations 
long before enactment of the Social Security Amendments of 1965. 
Accordingly, it is plain that the tax clause was not included in the sub- 
ject contract for the purpose of anticipated special legislation such as 
the “Medicare” amendments of the 1965 act. See Jacobsen Construs- 
tion Company, supra. Moreover, the social security excise tax has been 
characterized as one levied “upon the relation of employment” and 
upon “the right to employ” and as a payroll tax. See United States v. 
Glenn L. Martin Co., 308 U.S. 62 at 65 (1939), and cases cited therein. 

“Transaction” has been defined as the “doing or performing of any 
business; the management of an affair.” Bouvier’s Law Dictionary 
(Rawle’s Third Revision). The word has never been the subject of 
any exact judicial definition and it is generally construed according 
to the context in which it appears. 87 C.J.S., Z’ransaction. In our 
opinion, the increased social security taxes paid by the contractor 
are not Federal excise taxes on “transactions * * * covered by” the 
contract. While in a broad sense the employment of a person, like 
innumerable other activities, may be called a “transaction” we do not 
think this is the kind of transaction contemplated by the tax clause. 
The employment of the p. “on the transactions or property covered 
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by this contract” fairly indicates that the transactions or property 
referred to are those which are a direct part of the subject matter of 
the contract or its purpose. This rationale, we think, is implicit in 
United States v. Glenn L. Martin Co., supra; and in Leggett v. Mis- 
sowri State Life Insurance Co., 342 S.W. 2d 833 (1960), both of which 
authorities were cited by the General Services Board of Contract 
Appeals as controlling its decision in Jacobsen Construction Oo., supra. 
In Jacobsen the Board stated : 


The Board’s attention has been directed to two court decisions which the 
Board finds control the Board’s decision in this dispute, The case of Leggett v. 
Missouri State Life Insurance Co., * * * dealt with the application of social 
security taxes on the business affairs of an insurance company. The Court, in 
declaring social security taxes as excises imposed on the privilege of employing 
persons said: “A privilege tax on the relationship of the employer and em- 
ployee is not a tax on or in respect to the business in which the employer is 
engaged.” The Court went on to say that the “social security taxes in question 
were neither taxes on nor in respect to the business of the Old Company account. 
The fact that the persons upon whose wages the taxes were calculated assisted 
in and were essential to the operation of the insurance company or of its busi- 
ness does not change the nature of the tax.” In support of its decision the Court 
cited United States v. Glenn L. Martin Co., * * * which dealt with a contract 
for the sale of aircraft and aircraft parts, entered into between the United States 
and a manufacturer containing a provision that any Federal tax which might 
thereafter be imposed and made applicable directly upon the production, manu- 
facture, or sale of supplies called for should be added to the sale price stipu- 
lated in the contract. Thereafter, the Social Security Act was passed giving 
rise to the question whether the contract prices should be increased by the amount 
of the social security taxes paid by the manufacturer. The Supreme Court of 
the United States held that the “contract was concerned with Federal taxes 
‘on’ the goods to be provided under it, whatever the occasion for the taxes. And 
a tax ‘on’ the relationship of employer and employee, is not of the type treated 
by the contract as a tax ‘on’ the goods or articles sold; . . . respondent is not 
entitled to the additional compensation which it seeks,” 

The Board finds that the payment of social security taxes created by the Social 
Security Amendment of 1965 are not Federal Excise taxes on transactions 
covered by the subject contract. 


We see no basis upon which a conclusion contrary to the Jacobsen 
case can be reached. Accordingly, you are advised that the social se- 
curity tax increase resulting from the Social Security Amendments 
of 1965 does not constitute a Federal excise tax or duty on the trans- 
actions or property covered by the subject contract. 

The appeal record is returned as requested. 


[ B-149558 J 


Military Personnel—Separation—Election of Separation Point 


The proposed revision of paragraph M4157-1 of the Joint Travel Regulations to 
permit members of the uniformed services to be transferred to and separated 
from the service at a place of their own choosing and for their own convenience 
as an alternative to separation from the place prescribed by regulation, and to 
travel from the alternate separation point to home of record or place from which 
called to active duty may be adopted, the revision adequately protecting the 
public interest by limiting the cost to the Government for travel and per diem to 
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the cost from a member’s last permanent duty station to the appropriate separa- 
tion activity. However, no per diem payable to a member at his last permanent 
duty station for the period of processing his separation, no per diem would be 
payable at the alternate separation center elected by the member, 


Military Personnel—Retirement—Separation Point Elected by 
Retiree 


A member of the uniformed services who upon retirement is separated for his 
convenience at an activity other than the appropriate place of separation, pur- 
suant to a proposed revision of paragraph M4157-1 of the Joint Travel Regula- 
tions (JTR), may be paid travel allowances for the distance from his last duty 
station to the elected separation activity and then to his home of selection not to 
exceed the distance from his last duty station to home of selection via the separa- 
tion activity at which he normally would be retired, subject to the limitations in 
paragraph M4158-2, JTR, that a member who is retired from the service may 
elect his home and receive travel allowances thereto from his last duty station 
provided the travel to the selected home is completed within 1 year after termi- 
nation of active duty, and provided an advance payment of travel allowances is 
not authorized. 


To the Secretary of the Navy, September 19, 1967: 


Further reference is made to letter of June 22, 1967, from the Under 
Secretary of the Navy, forwarded here by the Per Diem, Travel and 
Transportation Allowance Committee, requesting decision whether 
the Joint Travel Regulations may be amended to permit members to be 
transferred to and separated from the service at a place of their own 
choosing rather than at the appropriate place of separation prescribed 


by Navy regulations. The request was assigned PDTATAC Control 
No. 67-22 by the Per Diem, Travel and Transportation Allowance 
Committee. 

In the letter it is stated that the Navy has numerous requests from 
members of that service desiring this alternative and that from a 
morale standpoint the proposed amendment is desirable. The view is 
expressed that when the member makes a request for separation at a 
place of his own choosing at the end of his tour of duty, and it is known 
to the order-issuing authorities that he must be given a change of sta- 
tion, it would be within the intent and meaning of the law, 37 U.S.C. 
404, to allow travel allowances from the last or constructive place of 
duty to the place of separation chosen by the member not to exceed the 
distance to the separation activity at which the member would 
normally be separated, and from the actual place of separation to home 
of record, or place from which called to active duty, etc., not to exceed 
the distance from the separation activity at which the member would 
normally be separated to the destination actually elected. Further, it 
is stated that it is recognized that when a member makes a request for 
transfer to a post of duty of his own choice in the middle of his tour 
of duty and is immediately transferred thereto, then the ruling in 42 
Comp. Gen. 187, October 1, 1962, would be for application. 
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The Under Secretary requests decision whether our Office would 
be required to,object to the attached proposed revision of the Joint 
Travel Regulations and, if there is no objection to the proposed revi- 
sion, whether our answer would be the same in similar cases involving 
retirement rather than separation from the service or release from 
active duty. 

The proposed revision of the regulations is as follows: 

Par. M 4157-1, Revised. New Subpars. c and d Added. 


ec. Travel to and From Place of Separation. A member who is authorized as 


distinguished from directed, to travel from his last permanent duty station to a 
separation station of his own choice and for his own convenience and from such 
separation station to home of record (par. M 1150-3a) or place from which called 
to active duty (par. M 1150-11), as the member may elect, will be entitled to the 
travel allowances prescribed in par. M 4150 or M 4159 for such travel not to 
exceed the travel allowances which would have been allowed had the member 
been ordered to the appropriate separation activity prescribed by service regula- 
tions and separated thereat. While at the separation station in a temporary duty 
status, the member will be entitled to the applicable per diem allowances pre- 
scribed in par. M 4205-5 or M 4256 not in excess of that which would have been 
allowed had the member been in a temporary duty status at the appropriate sep- 
aration activity prescribed by service regulations. 

d. Travel Allowances from Last Duty Station. When the discharge certificate 


or orders for release from active duty are delivered to a member at a place other 
than his duty station, the member having proceeded to that place at his own ex- 
pense and at his own choice while on authorized leave, the member will be en- 
titled to the travel allowances prescribed in subpars. a or b, whichever are 
applicable from his last actual or constructive place of duty and not from the 
place at which he received his discharge certificate or orders releasing him from 
active duty. For definition of “last duty station,” see Par. M 1150-12. 


As we understand the quoted provisions of the new subparagraph 
c, the overall cost to the Government of the travel which it would au- 
thorize will be limited to what it would have cost had the member 
traveled from the last permanent duty station to the appropriate sep- 
aration activity for separation. 

The transportation and travel allowances of members of the armed 
services upon permanent change of station including the change from 
last station to home are governed by the Joint Travel Regulations 
promulgated by the Secretaries pursuant to 37 U.S.C. 404. Paragraph 
M4157-1 of the regulations provides for travel allowance for the mem- 


ber from last station to home of record or place from which he was 


ordered to active duty. This provision simply repeats the provisions 
of 37 U.S.C. 404(a) (3). The obvious purpose of such provisions is to 
provide the means for the return of the member and his dependents to 


his home or to the place at which he entered the service from civilian 
life. 45 Comp. Gen. 661, 662. 

Section 2, chapter 10, part C, of the Bureau of Naval Personnel 
Manual sets forth regulations establishing place of separation for per- 
sonnel from the naval service under varying circumstances, generally 


designating the place where normal separation activities can be ac- 
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complished either at or near the last permanent duty station. Members 
on separation are entitled under paragraph M4157-1 of the Joint 
Travel Regulations to mileage from that place, as the last duty station, 
to the home of record or place from which ordered to active duty. 

However, we have long recognized that a member who was directed 
to a more distant separation center for his personal convenience rather 
than by reason of the necessities of the service was entitied to mileage 
to home address not in excess of the mileage to which he would have 
been entitled for the distance from the appropriate separation center. 
27 Comp. Gen. 265, 267; B-71022, February 12, 1948, and B~70401, 
March 23, 1948. Also, authority for per diem for temporary duty at 
the more distant separation center presumably would be substantially 
the same as at the appropriate separation center. 

Since it appears that the proposed revision of the regulations 
adequately protects the public interest in these respects, we have no 
objection to its issuance. It is understood, of course, that in cases 
where the appropriate separation activity prescribed by the regula- 
tions is at the last permanent duty station, a circumstance that 
would forestall the payment of per diem for the period of separation 
processing (see paragraph M4201-4, Joint Travel Regulations), no 
right to per diem would accrue under subparagraph c of the proposed 
regulations for the period of separation processing at an alternate 
separation station elected by the member. 

With respect to similar cases involving retirement rather than 


separation from the service or release from active duty, paragraph 
M4158-2 of the Joint Travel Regulations provides that a member who 
is retired from the service may elect his home and receive travel allow- 


ances thereto from his last duty station provided travel is completed 
to the selected home within 1 year after termination of active duty. 
It further provides that advance payment of travel allowances to the 
selected home is not authorized. Subject to those limitations, it appears 
that a member who is retired from the service and who is separated for 
his convenience at an activity other than the appropriate place of 
separation might receive allowances under the revised regulations for 
the distance from his last duty station to separation activity to his 


home of selection not to exceed the distance from his last duty station 
to his home of selection via the separation activity at which he nor- 


mally would be retired. 
The questions are answered accordingly. 
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[ B~160886 J 


Contracts—Consideration—Delivery Time Extension 


An amendment to a contract, which contained a liquidated damage provision, to 
provide for payment of the accepted components of an automated mail processing 
system, to purchase an additional unit, a culler-stacker, and to waive accrued 
liquidated damages by extending the delivery date is divisible into three distinct, 
unrelated agreements, each agreement to be individually supported by legally 
sufficient consideration, and the retention and use of the accepted components 
of the system, although not producing significant savings, constitutes considera- 
tion for the agreement to pay, and the price of the culler-stacker is consideration 
for the purchase, even though exorbitant, an extravagant promise for inadequate 
consideration constituting legally sufficient consideration. However, the extension 
of the delivery date, absent evidence the performance delay was beyond the con- 
tractor’s control and that the Government waived liquidated damages, is un- 
supported by consideration and liquidated damages are assessable under the con- 
tract amendment from the original delivery date. 


To the Assistant Commissioner, Internal Revenue Service, Septem- 
ber 20, 1967: 


By letter of January 10, 1967, the Chief, Fiscal Section, Internal 
Revenue Service, requested a determination as to the validity of an 
amendment to contract No. Tir-25127, issued by IRS to Pioneer Fa- 
cilities, Incorporated. 

The subject contract was for an automated mail processing system 


to be installed at the Southeast Service Center, Chamblee, Georgia, 
and before amendment required installation of a completed system, 
ready for acceptance testing by January 15, 1966, with liquidated 
damages of $150 per day to be assessed if the system was not installed 
and ready for testing by that date. The contract provided for payment 
only after testing and acceptance of the entire system. 

The system, with the exception of a conveyor unit, was delivered to 
the site on January 26, 1966, 11 days after the date specified in the 
contract, but was not ready for testing until March 8, 1966. The con- 
veyor unit was not delivered until April 12, 1966, allegedly because 
the subcontractor from which it was purchased was prevented from 
delivering on time by defense priority orders. Although the contract 
called for acceptance testing only after installation of the entire sys- 
tem, testing was begun on March 9, 1966, before installation of the 
conveyor unit. Initially, all units but the check detector and the en- 
velope opener passed acceptance testing, and the latter two units were 
later determined to be acceptable. The conveyor unit, however, after 
it was delivered in April 1966, did not pass acceptance testing, and was 
ultimately rejected. 

Before delivery of the conveyor unit and before acceptance of the 
check detector and the envelope opener, the contractor requested pay- 
ment for the unite already accepted. Since partial payments were 
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not permitted under the contract, and since the contractor had yet to 
deliver all components of the system called for under the contract, a 
fact finding committee was appointed by the contracting officer “for 
the purpose of reviewing the entire transaction, making an on-site 
inspection of the equipment, and making a recommendation as to 
whether the contract should be terminated, modified, or other appro- 
priate action taken.” The fact finding committee determined that 
since testing and acceptance was being accomplished on a unit by unit 
basis, and since the Government was actually using the accepted units, 
the contract should be amended to allow payment for the units already 
accepted. It was also determined that the contractor’s failure to meet 
the contract delivery date was caused or at least contributed to by the 
Government, and that an additional unit not included in the original 
contract (a culler-stacker) was necessary for proper functioning of 
the system. Accordingly, on June 3, 1966, the contract was amended 
to provide for acceptance and payment on a component, or module, 
basis; to extend the delivery date to July 15, 1966; and to provide for 
the payment of $3,195 for the culler-stacker mentioned above. The 
amendment is set out in its entirety below: 


WHERBAS, the Contractor and the Government entered into contract Tir— 
25127 under date of September 13, 1965 which, together with any and all 
amendments, changes, modifications, and supplements thereto, is hereinafter 
referred to as “the contract ;” and 

WHERDAS, the contract provides that the Contractor shall manufacture and 
deliver a complete automated mail sorting system on or before January 15, 1966; 
and 

WHERDAS, certain modules have been delivered by the Contractor, accepted, 
and utilized by the Government ; and 

WHEREAS, due to unforeseen problems, delays have occurred that were 
beyond the control of the Contractor ; and 

WH . in the course of on-site operation the Government required, and 
the Contractor delivered, a culler-stacker designed to collect over and under- 
sized mail ; 

NOW, THEREFORD, in consideration of the mutual covenants and agree- 
ments herein contained and for other good and valuable consideration, the 
parties hereto do mutually agree to amend said contract as follows: 

FIRST: To change the intent of the contract to provide for delivery of 
modules (identified below) in lieu of a system. 


ITEM MODULES PRICE 


Opening Table $ 3,000 
Sorter 

MICR sub-assembly 

Envelope Cutter sub-assembly 

Candler 

Conveyor Extractor 

Culler-Stacker 


$222, 975 


SHICOND : To change the delivery date from January 15, 1966 to July 15, 1966, 
THIRD: To change the contract to provide an additional module identified 
as item 5, culler-stacker, and to increase the contract amount by $3,196, 
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FOURTH: To change the payment provision from one payment of $219,780.00 
for the complete automated mail sorting system to provide for payment of 
modules and sub-assembly delivered by the Contractor and accepted by the Gov- 
ernment as follows: 


ITEM MODULES PRICE 
Opening Table $ 3,000 
Sorter 138, 280 


Candler 15, 000 
Culler-Stacker 3, 195 


$159, 475 


This amendment increases the total contract price from $219,780.00 to 
$222,975.00. 

Except as hereby modified, all terms and conditions of said contract remain 
unchanged and in full force and effect. 


On this basis, payment was made for the units originally accepted 
plus the culler-stacker added by the amendment. Since there was some 
question as to whether or not liquidated damages would later be de- 
termined to be assessable from the originally required delivery date, 
the figure of $3,750 was arrived at as potential liquidated damages 
and withheld from the amount paid the contractor. The amount of 
the partial payment was $155,725 and the outstanding balance due 
under the amended contract is $11,250, consisting of the price of the 
check detector and the envelope opener, plus the $3,750 liquidated 
damages figure. 

Since the amendment was executed some time after the original 
delivery date had passed and liquidated damages had become assessable 
under the contract terms, the question of whether or not that portion 
of the amendment relating to the change in delivery dates was sup- 
ported by consideration arose, and the matter was referred to our 
Office. At about the same time the subject contract came to the attention 
of the Civil Division of our Office in the course of an audit into the 
effectiveness of automated mail handling systems used by IRS, and 
an investigation of the circumstances surrounding the contract and 
the amendment was performed. 

The subject amendment contains three agreements between the 
Government and the contractor. Specifically, it states that modules 
have been delivered, accepted and used by the Government; that delays 
beyond the control of the contractor have occurred; and that the 
Government has found it necessary to require a culler-stacker not 
included in the original contract. In return for the above considera- 
tions, the Government agrees to accept and pay on a module basis as 
opposed to payment only after acceptance of an entire system, as 
required by the original contract; to extend the delivery date from 
January 15 to July 15, 1966; and to pay $3,195 to the contractor for 
the culler-stacker, é 
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It is well settled that an agent of the Government is without au- 
thority to waive vested rights without a corresponding consideration 
flowing to the Government for the waiver. In this case the Govern- 
ment’s right to liquidated damages vested when the delivery date was 
not met and it therefore cannot later be waived without consideration. 
Similarly, the Government’s contractual right to a complete, accept- 
able system before making payment under the contract cannot be 
waived without consideration. While the Government agreed by the 
amendment to purchase an additional unit (the culler-stacker), it is 
our opinion that the receipt by the Government of the culler-stacker 
cannot be said to support the relinquishment of its vested rights to 
liquidated damages and the receipt of a complete system before making 
payment. This is so because we feel that it is apparent that each of the 
three agreements within the amendment is separate and distinct, with 
no relation to any other agreement contained in the amendment, and 
that the amendment is therefore divisible. In view of this, each of the 
three agreements within the amendment must be supported by legally 
sufficient consideration, with the consideration for any one of the 
agreements having no effect on the other two. See Williston on Con- 
tracts, section 187A (3rd ed.), Williamsburg Drapery Co. v. United 
States, 177 Ct. Cl. 776. 

With regard to the consideration paid by the Government for the 
culler-stacker, our Civil Division reports that the original contract 
called for a culler unit to select out irregularly shaped mail which 
could not be accommodated by the main sorting system, and that the 
so-called culler-stacker is merely a metal tray which holds and keeps 
in sequence envelopes rejected by the culler. The report concludes that 
the metal tray added by the amendment is in reality worth a fraction 
of the $3,195 agreed to by the Government. We are disposed to agree 
with this conclusion, and we accordingly are of the opinion that the 
agreement to pay $3,195 for the culler-stacker raises serious questions 
with respect to the management and administration of the procurement. 
However, it is well settled that the legal sufficiency of a promise or 
benefit is not dependent upon the adequacy of the bargain. In other 
words, an extravagant promise for an inadequate consideration will 
still be held to constitute legally sufficient consideration. See Contracts, 
17 Am. Jur. 2d, sections 85, 92, and 102. Accordingly, we conclude that 
the portion of the amendment dealing with the culler-stacker is 
supported by consideration. 

With regard to the portion of the amendment concerning acceptance 
and payment on a module basis, the Civil Division reports that con- 
trary to the IRS contention that handling of returns was more efficient 
because of the use of the accepted modules, there was no significant 
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savings in terms of cost or time as a result of using those modules. 
Nevertheless, those modules which passed acceptance testing were 
retained and used by the Government, and we conclude that the mere 
retention and use, whether beneficial or not, is sufficient consideration 
to support the Government’s agreement to pay on a module basis. 

With regard to the portion of the amendment extending the de- 
livery date, however, we must conclude that there was no consideration 
and that liquidated damages therefore are assessable. In this regard, 
the reports submitted to our Office by IRS take the position that the 
failure to meet the contractually required delivery date rests with the 
Government rather than with the contractor, and that the portion of 
the amendment which extends the delivery date is therefore supported 
by consideration. The investigation performed by our Civil Division, 
however, reaches the opposite conclusion. Specifically, the IRS reports 
state that the Government was at fault in supplying preprinted coded 
envelopes to be read by the “read heads” of the sorting system which 
were different than the “test envelope” originally furnished the con- 
tractor in that they had deficient ink coverage which necessitated 
extensive and time consuming design changes by the contractor; that 
the Government failed to provide electric power to the installation 
site or to complete site preparations until after the contract delivery 
date; that site preparation, when completed, was inadequate, causing 
dust interference with ‘certain electronic devices within the system; 
and that delivery of the conveyor unit was delayed by subcontractor 
defense priority orders. 

The Civil Division investigation, however, discloses that the specifi- 
cation for the envelope ink was provided by the contractor, specifying 
only that “the code patterns can be printed in regular black ink,” with 
no mention of the density of ink required. The investigation report 
concludes that if a certain density was required, it was the contractor’s 
duty to notify the Government of the requirement in the specification. 
Further, the investigation determined that the ink on the “test enve- 
lope” was manufactured to the same specifications as the ink on the 
envelopes later used in initial tests of the system. The investigation 
also determined that electric power was available at the site but could 
not be hooked up until the system was installed and that the power was 
actually hooked up to the system on January 29, 1966, some 4 days 
before the contractor’s electronic engineer arrived to check out the 
installation. Additionally, the report states that the system was not 
ready for acceptance testing until 43 days after electric power was 
connected. With regard to the lateness and/or inadequacy of site prep- 
arations, the Civil Division advises that site preparation specifications 
apparently were not submitted by the contractor as required by the 
contract, and also points out that any delay in preparing the site or any 
inadequacy in site preparation had no effect on the contractor’s failure 
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to deliver on time because site preparations, which consisted of floor 
treatment to reduce dust, did not take place until after delivery of the 
system. With regard to the late delivery of the conveyor unit the Civil 
Division states that no effort was made by IRS to verify whether or 
not any delay experienced by the conveyor subcontractor was caused by 
defense priority orders, and that the only evidence to this effect is the 
unsupported statement of the contractor. The Civil Division report 
also points out that no mention of defense priority orders was made 
in @ memorandum written following a visit to the subcontractor’s plant 
by representatives of IRS and the contractor on December 17, 1965, 
and that this reason for delay was only advanced by the contractor 
after a notice of possible default termination was issued. 

On the basis of the present record, we cannot conclude that the con- 
tractor’s failure to meet the contractually required delivery date was 
due entirely to factors beyond his control, or that there was any con- 
sideration flowing to the Government for the waiver of its vested right 
to liquidated damages for the delay in delivery and installation of the 
system. Accordingly, we must conclude that the extension of the de- 
livery date was erroneous and that liquidated damages are assessable 
from the original delivery date. 

In this regard it is noted that the IRS reports did not specify how 
the figure of $3,750 was determined as potential liquidated damages. 
Therefore, the amount of liquidated damages due the Government 
should be ascertained and a report made to our Office so that amount 
can be set off against the amount still owed to the contractor. 

Accordingly, we will suspend any payments under the contract pend- 
ing your determination of the amount of liquidated damages to be 
assessed. 


[ B-161080 ] 


Contracts — Specifications — Restrictive — Particular Make — “Or 
Equal” Not Solicited 


The rejection of the low bid to furnish a cable in accordance with Military Speci- 
fications that are based on a sole source brand name cable because the offered 
cable required the use of adapters and connectors to make it interchangeable 
with the brand name cable in use, where bidders had not been informed of the 
interchangeability requirement and the rejected cable possessed characteristics 
similar to the brand name and would perform equally as well, was erroneous 
and recourse should have been made to a brand name “or equal” clause to over- 
come the difficulties in drafting detailed specifications. Therefore, due to the 
failure to advise bidders of the need for the interchangeability of cables or the 
logistic problem that would result from the procurement of other than the brand 
name, the advertised specifications are inconsistent with the full and free com- 
petition required by 10 U.S.C. 2805(a) and the invitation should be canceled. 


To the Secretary of the Army, September 20, 1967: 


Reference is made to letters, with enclosures, dated May 3 and July 
14, 1967, from the Director of Procurement and Production, United 
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States Army Materiel Command, furnishing our Office with reports 
relative to the protest of the Andrew Corporation under invitation 
for bids No. DAAGO5-67-B-0589, issued by the United States Army 
Northwest Procurement Agency, Missile and Electronic Branch, 
Oakland, California. 

The invitation was issued on January 11, 1967, to twenty-six po- 
tential suppliers and requested bids for furnishing and commercially 
packaging and packing item 1—101,000 feet of cable, described on 
page 10 of the schedule, as follows: 

FSN: 6145-752-2490 

CABLE, RADIO FREQUENCY, SEMI-RIGID: JETDS Type No. RG-283/U, 
jacketed, nominal impedance 50 OHMS, Class N, Type 1, Size 15 inch in 
accordance with Military Specification MIL-C-22931 Rev. A with Supple- 

ment 1A dated 26 June 1964 and MIL—O-22931/3A dated 27 March 1964. 
PRON: C9-7-08146-01-C9-AI 

Bidders were further requested to quote a price for item 2, which 
provides for special military packaging and packing requirements. 
Award of item 2 was subject to the right reserved to the Government, 
in accordance with the clause entitled “Optional Packaging and 
Packing Requirements,” to make award on the basis of the commercial 
packaging and packing included in the price of item 1 if determined 
upon evaluation to be in the Governments best interest. The desired 
delivery schedule was stated to be 120-calendar days from receipt of 
a contract with a maximum acceptable delivery schedule of 180- 
calendar days after receipt of the contract. 

By February 13, 1967, the scheduled opening date, three bids were 
received, opened at the specified time, and recorded, as follows: 

Bidder Item No. 1 Item No. 2 
Andrew Corporation $1.42 per foot a8 per foot 








($143,420) 040 
(delivery 100 days) 
Phelps Dodge Elec- $1.70 per foot $0.01 a foot 
tronic Products ($171,700) ey 
Corporation Sabicwoy 180 days) 
Prodelin, Inc. $2.66 per foot i. 
($268,660) (delivery 180 days) 


A technical evaluation of the bids indicated that Phelps Dodge 
offered RG-233/U cable bearing FSN :6145-752-2490 in accordance 
with the referenced specifications. The Prodelin, Inc., bid indicated 
that it was quoting on RG-258/U cable (Prodelin catalog 64-1625), 
in accordance with MIL-—C-22931/3A. Similarly, the letter and 
literature accompanying the Andrew Corporation bid indicated that 
it proposed to furnish its catalog item, type L.J7-50A, HELIAX co- 
axial cable, which was described as a modified RG-319/U cable (sub- 
sequently designated as RG-378/U by the Navy) in accordance with 
MIL-C-22931/7A, in lieu of the specified RG-233/U cable. 

By letter dated February 15, 1967, the procuring activity requested 
the United States Army Electronics Command, Fort Monmouth, 
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New Jersey, to determine whether the cable offered by Andrew was 
technically acceptable under the specifications. In this regard, the 
contracting officer advises in his initial report dated April 24, 1967, 
that it was recognized that “while certain characteristics were per- 
haps superior to those described by the Government in the subject 
IFB, some of those characteristics may not have fitted the require- 
ments of the user.” By letter dated February 27, 1967, the United 
States Army Electronics Command advised that the cable offered by 
Andrew was not acceptable for the following reasons. 

1. The radio frequency cable offered by Andrew Corporation, their Part Num- 
ber LJ7-50A Heliax Coaxial Cable in lieu of Cable RG—233/U is not acceptable 
as the Andrew cable is neither physically or mechanically interchangeable with 
RG-233/U cable. 

2. Subject IFB is for the procurement of FSN 6145~-752-2490 which is for 
RG—233/U only. The RG—233/U cable is being procured for a specific application 
where the cable and connectors designed for the cable are already in use in 
= end equipment. The same connectors cannot be used on the Andrew 

On the basis of this reply, the Chief, Contract Engineering Branch, 
determined in a letter dated March 1, 1967, that the Andrew cable 
was not acceptable under the invitation. This action followed a simi- 
lar determination on March 30, 1967, with respect to the bid of Prode- 
lin, Inc., wherein that bid was rejected because it took exception by 
offering RG-258/U, which “is in accordance with MIL—C-2293/3A 
but varies from the required RG—233/U cable in outside dimensions.” 

By letter dated March 3, 1967, Andrew indicated an intention to 
protest the action taken by the procuring activity. In view of this 
advice, the Chief, Contract Engineering Branch, Northwest Procure- 
ment Agency, reviewed and reaffirmed his evaluation of nonrespon- 
siveness which was concurred in by the United States Army Electronics 
Command. On March 13, 1967, a meeting was held with Andrew to 
explain the Government’s position and the reasons for the rejection 
of its bid. Thereafter, by telegram dated March 15, 1967, formal 
protest against any award to Phelps Dodge was filed by Andrew with 
our Office and award has been withheld pending resolution of the 
protest. 

By letter dated March 23, 1967, and subsequent correspondence 
to our Office, Andrew has questioned the rejection of its bid on two 
grounds: (1) that the Andrew-type LJ7-50A cable is in material 
compliance with the specifications and therefore responsive; (2) 
and, alternatively, that if the Andrew bid is determined to be non- 
responsive, such action is attributable to the restrictive nature of the 
specifications, 

Initially, we note that, while the protestant has framed its con- 
tentions in the alternative, the question of whether the Andrew bid 
is in material compliance with the subject specifications can be re- 
solved only upon a determination whether the specifications invited, 
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rather than, restricted, full and free competition. In this regard, it 
is well established that the formulation and drafting of specifications 
which reflect the needs of the Government, and the consequent deter- 
mination of whether a given product conforms to the specifications, 
are primarily the responsibility of the contracting agency. 17 Comp. 
Gen. 554; 38 id. 190. Here, we may agree, as protestant points out, that 
numerous decisions of our Office recognize that in resolving questions 
of specification conformance, the contracting officer may waive minor 
variances when such action would not prejudice the rights of other 
bidders. Such deviations must be minor in character and not matters 
of substance affecting the price, quantity, or quality of the article 
offered. However, the determination of the materiality of a particu- 
lar specification deviation necessarily proceeds on the assumption 
that the specifications are not, in fact, restrictive of competition. In 
the absence of the objection that specifications are restrictive, it is 
clear, in contrast to protestant’s suggestion, that deviations relating 
to dimensions or the design aspects of the product offered may be 
material if such requirements constitute a legitimate expression of the 
Government’s minimum needs. See 40 Comp. Gen. 458; B-146698, 
September 26, 1961. 

At this point, it is necessary, however, to emphasize that the non- 
acceptability of the Andrew cable is not based on what may properly 
be termed technical deficiencies. With respect to the technical cap- 
abilities of its cable, Andrew has maintained, in its letter of March 23, 
1967, that: 

* * * This cable was offered by Andrew Corporation since it is materially 
equivalent to RG—233/U and in material compliance with MIL-C-—22981/3A, and 
is well recognized in the electronics industry, as well as in Government procure- 
ment, as a regularly available competitive product capable of performing an 
equal function to RG—233/U. More specifically, it is the belief of the undersigned 
that LJ7-50A (RG-378/U) HWLIAX coaxial cable, a semi-flexible radio fre- 
quency coaxial cable having a corrugated aluminum outer conductor and air 
dielectric with a polyethylene jacketing material, meets the specific requirements 
for the use contemplated by procurement under DAAGO5-—67-B-0589. This cable 
certainly is an electrical equivalent to RG-233/U and possesses substantially 
similar mechanical characteristics to RG—233/U. If a finding of non-responsive- 
ness were to rest on the fact that LJ7-50A HDLIAX has a slightly larger outside 
diameter, or the fact that LJ7-50A HBMLIAX is corrugated, such a determination 


would be erroneous since the differences are non-essential to the functional re- 
quirements of the equipment to be purchased under the subject invitation. 


» * * * * * 7 


* * * The only apparent distinction that can be drawn between LJ7-50A 
HHLIAX (RG-878/U) and RG-233/U is the slightly larger outside diameter 
due to the corrugation configuration of the outer conductor. As has been noted 
previously, the corrugations permit easier flexing while simultaneously offering 
higher crush resistance than smooth tubing. The specifications of the subject 
procurement, then, bar a regularly available competitive product capable of 
performing an equal function to that advertised, based solely on non-essential 
mechanical differences, without regard to the functional requirements of the 
equipment to be purchased. 


The procuring activity'acknowledges that the Andrew cable is mate- 
rially equivalent to the requested RG-233/U cable, in that it possesses 
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similar mechanical characteristics and except for a minor electrical 
difference is otherwise electrically equivalent to the RG-233/U cable. 
In this respect, the contracting officer states in his report of April 24, 
1967, that: 

a. Protestor’s allegation is correct if by “functional requirements” conduc- 
tion of RF current is meant. If “functional requirements” includes direct substi- 
tution for RG—-283/U and LJ7-50A without additional appropriate adapters, the 
allegation is not correct. * * * 

We are further advised that, while the Andrew cable may exceed the 
Government’s minimum needs with respect to flexing and crush resist- 
ance, these factors are irrelevant in view of the rejection of the Andrew 
bid on the basis of differences in the overall diameters and the outer 
conductor surface characteristics of the respective cables. In this 
respect, the record indicates the differences between RG-233/U and 
the Andrew Corporation LJ7-50A, as follows: 


LJ7-80A RG-233/U 


O.D. of outer conductor 1.830°’ 1.625’’ 
Overall O.D. of cable 2.00°’ 1.765” 
Surface of outer conductor corrugated smooth 


These differences are stated to be “quite essential considerations” 
because each cable manufacturer offers connectors and adapters unique 
to its product. These fittings are unique in the sense that the cable ac- 
commodation, or rear end, of the connector must be specially designed 
to fit the exact configuration of each manufacturer’s cable. However, 
we understand that the interfaces, or mating ends, of each manu- 
facturer’s connectors must conform to certain uniform industry stand- 
ards. Thus, the contracting officer in his report of April 24, 1967, 
advises that, “Andrew Corporation Cable LJ7-50A is capable of per- 
forming an equal function when equipped with connectors suitable to 
its size and configuration.” It is clear therefore that the rejection of 
the Andrew bid, and for that matter the bid of Prodelin, Inc., while 
expressed in terms of size variance was attributable to the require- 
ments for individualized cable connectors which were not stated to be 
an advertised specification requirement. 

Turning now to the contention that the specifications are restrictive, 
Andrew, initially points out that the details of physical dimensions 
and performance characteristics contained in paragraphs 6.2 of 
MIL-C-22913/7A and MIL-C-22931/3A, respectively, are merely de- 
scriptive of commercially available cables, but that the use of the item 
description in the invitation designates the cable of one source of 
supply, that is, Phelps Dodge. The contracting officer concedes that 
the invitation calls for a cable manufactured exclusively by Phelps 
Dodge. In this regard, we note that specification, MIL—C-22931/A 
dated March 27, 1964, referenced in the invitation, is a general specifi- 
cation which covers various classes, sizes, and types of semirigid radio 
frequency cable. Of relevance to our consideration here, paragraph 
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1.2.2 lists three types of cables: type I—smooth outer conductor; type 
Il—corrugated outer conductor; type [1I—braided outer conductor. 
Supplement 1A dated June 26, 1964, to this specification, lists the detail 
specifications for use in connection with the general specification. For 
the 154-inch cable requested in the invitation schedule, the supplement 
lists two detailed specifications: MIL—C-22931/3—cable, semirigid, 
radio frequency, class N, type I, size 15% inch; and MIL-C-22931/7— 
cable, semirigid, radio frequency, class N, type II, size 15 inch. 
MIL-C-22931/3 dated January 4, 1962, was superseded by specifica- 
tion MIL—C-22931/3A dated March 27, 1964, referenced in the invita- 
tion schedule. Paragraph 6.2 of this detailed specification lists in table 
II three smooth outer conductor, jacketed, commercial cables known 
to meet the performance requirements of the class N, type 15-inch 
cables; that is, RG—233/U, designated in the invitation and manufac- 
tured by Phelps Dodge; RG-258/U manufactured by Prodelin; and 
RG-249/U, which is also manufactured by Phelps Dodge but is not 


relevant here. Similarly, MIL—C-22931/7A dated March 27, 1964, 
superseding MIL—C-22931/7 (SHIPS), dated January 2, 1962, desig- 
nates in paragraph 6.2, RG—319/U as a jacketed, commercial cable 
with a corrugated outer conductor known to meet the performance re- 


quirements of class N, type II, size 15g-inch cables. The Andrew offer 
of a modified RG-319/U differs from MIL-C-22931/7A in that the 
outer conductor, like the Phelps Dodge outer conductor, is made of 
aluminum rather than copper as designated in the specification. Rec- 
ognizing that the use of military specifications are mandatory (Armed 
Services Procurement Regulation (ASPR) 1-1202), it is clear that 
any restrictive element introduced into a particular cable procurement 
is not attributable to the specifications as drafted but rather depends, 
in the instant case, upon the propriety of the exclusive selection of 
detail specification MIL—C—22931/3A, and the further designation of 
RG-233/U cable under a Federal stock number which further refer- 
ences and identifies RG-233/U cable. 

While we are advised that consideration is presently being given to 
modifying the specifications, it is protestant’s position that, in order 
to provide all manufacturers an opportunity to compete, the invita- 
tion should permit bids in accordance with MIL-C-22931/3A, 
MIL-C-22981/7A, “or equal.” In this respect, we observe that the 
mere fact that a particular bidder is unable to meet the Government’s 
specifications is not determinative of the question whether a particular 
specification is restrictive. 30 Comp. Gen. 368; 36 id. 251; 33 id. 586, 
However, it is equally well established that the expression of the 
Government’s requirements must reflect the actual and legitimate 
minimum needs of the procuring activity rather than a mere prefer- 
ence or desire for one manufacturer’s product over another. As we 
stated in our decision at 82 Comp. Gen. 384, 387, as follows: 
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The Government advertising statutes consistently have been held to require 
that every effort should be made by the procurement agencies of the Government 
to state advertised specifications in terms that will permit the broadest field of 
competition within the minimum needs required, not the maximum desired. * * * 
We believe that the protestant’s reliance on the principles enunciated 
in our decisions dealing with the use of the brand name or equal clause 
is entirely appropriate. We agree, as the contracting officer points out, 
that recourse to the “or equal” clause (see 88 Comp. Gen. 880) is not 


proper when the invitation adequately describes the minimum require- 
ments of the Government. However, authorization to use the clause is 
intended to overcome practical difficulties encountered in drafting de- 
tailed specifications, and the absence of the clause does not insure that 
the maximum competition consistent with the agency’s needs has been 


achieved. 5 Comp. Gen. 835, 837. In this latter regard, we draw your 


attention to our decision at 39 Comp. Gen. 101, 108, wherein we stated 
that: 


A procurement may be made under advertising procedures on the basis of a 
particular manufacturer’s model. It is required in such circumstances, however, 
that the words “‘or equal” or words of similar import be added to the description 
and that bids offering other products which will perform the job as well must be 
considered for award on an equal basis. 88 Comp. Gen. 880; 383 Comp. Gen. 524. 
We can see no real difference between advertising for a product by its brand 
name and model number and by detailed drawings which, although they may not 
indicate name or model number, describe such model by its exact characteristics. 
[Italic supplied. ] 


It is the contracting officer’s position that the specification require- 
ments provide complete procurement information which enables any 
interested party to fabricate the advertised cable in accordance with 
the specified requirements, and the fact that one firm is a sole source 
at any one point in time does not render the procurement unduly re- 
strictive, citing 44 Comp. Gen. 27. In that case, the protestant alleged 
that the invitation specification contained restrictive, proprietary fea- 
tures of one manufacturer’s product thereby eliminating all others 
from competition. The proprietary feature there involved represented 
a “technological advance” over other equipments previously offered. 
Further, the record indicated that because of the competitive forces 
active in the trade a desirable, nonpatented feature would normally be 
incorporated into the items of a number of manufacturers, and that at 
the time the invitation was prepared it was not known that the new 
feature was proprietary to one manufacturer. On this basis, we were 
advised that sole-source procurement could not be justified at the time 
the invitation was drawn. It was in this context, and in response to the 
protestant’s objection that the invitation was “a clever sales device” 
rather than an attempt to foster competition, that we observed that: 

* * * the question of whether a company is at any point in time a sole source 
of a given item is difficult to resolve, since another firm may have private inten- 
tions to enter the market at the first opportunity, or one may be willing to alter 


its commercial or standard equipment in order to compete for a particular pro- 
curement or business. * * * 
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Here, the expression of the Government’s needs for cable are clearly 
distinguishable. There is no suggestion of technological advantage, 
or that the specifications are “equal to the highest standards presently 
obtainable” (30 Comp. Gen. 368, 369) since it is acknowledged that 
the Andrew cable performs an equal function to that of the Phelps 
Dodge cable, and further that this equality is maintained when each 
cable is fitted with its own connectors. Moreover, the past procurement 
history of the cable provided by the United States Army Electronics 
Command indicates award to Phelps Dodge in every instance and thus 
negates the validity of any suggestion that competitive forces are, or 
will become, active. With respect to the observation that complete 
procurement information permitting manufacture is available, it 
should be noted that even if other firms are authorized to manufacture 
a product, such fact—standing alone—is not in itself a sufficient reason 
for designating one manufacturer to the exclusion of another. See 
especially 45 Comp. Gen. 462, 468; also see 39 id. 101, 107; B-153796, 
June 25, 1964. 

Considering specifically the justification for the “minimum needs” 
determination in the instant matter, the selection of the Phelps Dodge 
cable is based on interchangeability and logistics relating to the use of 
the cable for replacement purposes. In this respect, Andrew has ques- 
tioned the intended use of the cable to be procured, and challenged 
the relevancy of the interchangeability factor on the grounds that one 
manufacturer’s cable with appropriate connectors is, in fact, inter- 
changeable with another manufacturer’s cable similarly equipped. 
Further, it is maintained that the cost of connectors and adapters 
in relation to the cost of the cable cannot substantiate a locked-in 
purchasing situation which would always result in a sole-source 
procurement. 

In view of Andrew’s allegations, the contracting officer requested 
the requisitioning activity, United States Army Strategic Communica- 
tions Command, Fort Huachuca, Arizona (STRATCOM), to furnish 
further information establishing the fact that RG-233/U cable con- 
stituted the Government’s minimum needs expressed in terms of logis- 
tics and interchangeability and to establish the intended use of the 
cable. In its response by letter dated June 20, 1967, the requisitioning 
activity advised generally, as follows: 

a. The RG-233/U cable as requested is a forecast requirement of stockpile 
items. The cable will be subject to world-wide use as a replacement or new 
installations item. 

b. Requests to be filled from this stockpile are received from various parts of 
the world. It is requested by a FSN which is tied to a MIL specification. If this 
specification is going to be waived or relaxed so that cables of different size 
and/or configuration can be stockpiled, the requestor will never know exactly 
what they will receive. If this is the case, connectors and/or adapters can never 
be requested until the cable has been delivered to the user. 


ce. When the cable is delivered, an unreasonable delay would occur if a new 
request had to be initiated and processed in order to obtain a connector to adapt 
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the new cable into the present system. In fact, this delay would be mandatory 
as shown in paragraph 1b above, since the type of connector required would not 
be known and could not be ordered in advance. 

d. If the cable stockpiled is held to the type called for under the specification, 
fittings are normally on hand for replacement purposes. If the cable is to be used 
for new installations, fittings can be ordered at the same time as the cable. 


Further, the procuring activity raised specific questions relating to 
the use and cost of the cable. The questions and the responses elicited 
from the requisitioning activity are, in relevant parts, as follows: 


Question: Do you specify or requisition this cable by FSN or JCHNS type 
RG-238/U? 

Answer: By FSN. 

Question: Yearly usage? 

Answer: Estimated forecast requirements exceed 50,000 feet per year. 

eal For what types of installations and equipment is RG—233/U cable 
used 

Answer: This Command’s major use of the specified cable is for fixed-plant 
installations of high frequency radio equipment. 

Question : Number and amount of such equipment? 

Answer : Substantial, but exact quantities not known. 

Question: How wide spread is this equipment throughout the DOD supply 
system? 

Answer: World-wide. 

Question : Is this cable to be used for new installations or to replace existing 
RG—233/U cable? 

Answer : The cable will be used for new installations, but the primary use will 
be replacement. 

Question : How wide spread is the use? 

Answer: World-wide. 

Question : Is the connector built in the equipment of such a type or manner to 
require only a single type of coaxial cable? 

Answer : No, connectors built into the equipment do not require a single type 
cable. 

Question: Are connectors on hand, or are connectors for attachment of cable 
to equipment procured when additional or replacement cable is ? 

Answer : In some cases connectors are on hand. In other cases they are ordered 
on the same request with the cable. 

Question: Can the cost of procuring and maintaining additional type con- 
nectors when compared with the possible cost savings of procuring cables other 
than RG-—233/U (as in the present situation) constitute a valid reason for not 
procuring other than RG—233/U cable? 

Answer: The actual cost of the connector cannot be considered a valid reason— 
but the cost in time and inconvenience can be considerable as explained in 
paragraph ic of the narrative above. 


It is our opinion that any distinction drawn between new and re- 
placement use of cable is unsubstantial to support a requirement for 
interchangeability under the circumstances of this case. The supple- 
mental information received from the requisitioning activity indi- 
cates that the subject procurement is intended to meet stockpile 
requirements for a 2-year period. Moreover, a specific replacement re- 
quirement reflecting a need for interchangeability is negated by the 
acknowledgement that the Andrew cable could perform an equal 
function with the same economy of fittings as would the Phelps 
Dodge cable; the advice that existing equipments presently in use do 
not require the use of any particular manufacturer’s cable as long 
as it is equipped with appropriate adapters; and the statement that 
the cost of procuring and maintaining additional manufacturer’s con- 
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nectors is not a “valid reason” for not procuring other types of cable. 
Further, an investigation initiated at our request by the procuring 
activity failed to provide sufficient information for our Office to con- 
sider the possible impact of the introduction of other than RG-233/U 
cable into the supply system on the inventory supply balance of re- 
lated cable connectors. 

It appears that recourse to a distinction between the intended use 
of the cable has reference to the location and supply level of the 
connectors within the supply system in view of the advice that “fittings 
are normally on hand for replacement purposes. If the cable is to 
be used for new installations, fittings can be ordered at the same time 
as the cable.” In this respect, it is maintained, in reliance on 40 Comp. 
Gen. 458, that interchangeability is a factor in the sense that the 
stocking of connectors provides an immediate utilization of the requisi- 
tioned cable without “unreasonable and intolerable delay.” Although 
the cited case involved the issue of responsiveness, we agree that, in 
addition to the type of equipment being procured, “the circumstances 
in which the equipment will be utilized, including such considerations 
as the importance of continuous operation, the availability of spare 
parts and maintenance services, and similar factors” are relevant to 
a determination of the Government’s legitimate needs. (40 Comp. 
Gen. 458, 459). According due weight to the importance of continu- 
ous logistic support, we cannot, however, agree that the allegation of 
“unreasonable and intolerable delays” resulting from the introduc- 
tion of other manufacturer’s cables into the system is substantiated 
on the record before us. In this respect, we note that the unreasonable 
delay described is premised on the fact that other cables would be 
introduced into the system under the same Federal stock number. 
However, there is no question that connectors and adapters could be 
procured almost simultaneously with the cable either under the same 
procurement action or under a “call-type” or requirements contract. 
The assignment of additional Federal stock numbers to any additional 
cables and fittings introduced into the system, with appropriate ad- 
vice to the user, would remove the random selection suggested in the 
report. It appears to us that the problem is one of requisitioning and 
procurement which is not necessarily related to the formal procure- 
ment by advertising of cable alone. This would seem to be especially 
true since the invitation did not advise bidders in specific terms of 
the administrative desire for interchangeability or of the logistic 
problem that would result from the procurement of other than Phelps 
Dodge cable. 

For the foregoing reasons, we must conclude that the advertised 
specifications are inconsistent with the full and free competition re- 
quired by 10 U.S.C. 2805(a). Accordingly, the invitation should be 
canceled. 
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Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Retired Pay Deduction For Less Than a Day’s Salary 
Notwithstanding a Regular officer of the uniformed services retired after com- 
pletion of at least 80 years of active service is employed by a nonappropriated 
fund instrumentality only intermittently as a flight instructor on an hourly 
basis with no guaranteed minimum, he is subject to the operation of the Dual 
Compensation Act and pursuant to 5 U.S.C. 5532, the reduction of a full day’s 
retired pay is required if the officer receives any compensation for that day, even 
as little as pay for 1 hour as a flight instructor, for absent recognition of frac- 
tional parts of a day in the retirement of military personnel, a fractional part of 


a day’s retired pay may not be equated with hours of work in a position for which 
an officer is paid salary for less than a full day or at an hourly rate. 


To Lieutenant Commander Garland Casey, September 27, 1967: 


This refers to your letter of June 13, 1967, with enclosure, concerning 
the reduction of your retired pay under the Dual Compensation Act, 
approved August 19, 1964, Public Law 88-448, 78 Stat. 484, now 
codified in 5 U.S.C. 5531 et seq., incident to your employment with the 
Travis Air Force Base Aero Club. 

The information of record shows that as an officer of the Regular 
Navy you were transferred to the retired list on March 1, 1955, pursuant 
to 34 U.S.C. 383 (1952 ed.), which authorized retirement after comple- 
tion of at least 30 years of active service. 

On July 1, 1966, you were employed as Aero Club Manager, Travis 
Air Force Base, California, a nonappropriated fund instrumentality 
under the jurisdiction of the Air Force. On April 30, 1967, you resigned 
as Aero Club Manager and on the following day, May 1, 1967, you 
were appointed by the Aero Club as a flight instructor at $5 per hour 
on an intermittent basis, i.e., you are compensated only for flight in- 
struction on an hourly basis with no guaranteed minimum. We under- 
stand that your compensable hours of duty may average about 5 a day 
but vary and are limited by student bookings, weather conditions and 
a Federal Aviation Administration limitation of 36 hours a week. 

The Department of the Navy reports that beginning July 1, 1967, 
your retired pay which grosses $535.72 monthly (approximately $17.85 
a day) was reduced by $181.44 each month pending receipt of monthly 
employment certifications from the Aero Club showing the exact 
dates during the month that you worked and were compensated. You 
then are paid the difference between the full and the reduced retired 
pay for days of the month on which you did not work and receive 
compensation. 

You point out that because of the variable conditions under which 
you work you lose a full day’s retirement pay if you receive any 
compensation at all for that day—perhaps as little as $5. You, there- 
fore, ask whether the moneys paid into the central fund by students 
for paying flight instructors may be exempted from the operation of 
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the Dual Compensation Act or an equitable system devised under 
which a day’s retired pay would be deducted only when you are com- 
pensated for 8 full hours of work. 

The applicable provisions of the United States Code do not permit 
much flexibility. 5 U.S.C. 5531, applicable to you as a retired officer, 
provides in part as follows: 

(2) “position” means a civilian office * * * (including a temporary, part-time, 
or intermittent position) * * * in the * * * executive * * * branch of the 
Government * * * (including a Government corporation and a nonappropriated 


fund instrumentality under the jurisdiction of the armed forces) * * * [Italic 
supplied. ] 
5 U.S.C. 5532 in pertinent part reads: 

(a) For the purpose of this section, “period for which he receives pay” means 
the full calendar period for which a retired officer of a regular component of a 
uniformed service receives the pay of a position when employed on a full-time 
basis, but only the days for which he actually receives that pay when employed 
on a * * * intermittent basis. 

(b) A retired officer * * * who holds a position is entitled to receive the full 
pay of the position but during the period for which he receives pay, his retired 
* * * nay shall be reduced to an annual rate equal to the first $2,000 * * * plus 
one-half of the remainder, if any. * * *. [Italic supplied.] 

The quoted statutory provisions clearly require that the reduction 
be in the retired pay as distinguished from the salary of the position 
held. Further, it requires the reduction of retired pay on each day 
an Officer receives the salary of the position. In our decision 28 Comp. 
Gen. 381, to which you apparently refer in your letter, we ruled that 
we were not aware of “any authority of law whereby a retired officer 
* * * is entitled to pay * * * for a fractional part of a day. His- 
torically, the law never has recognized fractional parts of a day in 
matters of retirement * * * of military personnel * * *.” See, also, 
44 Comp. Gen. 537 at pages 538, 539. Thus, we are unable to equate a 
fractional part of a day’s retired pay with hours of work in a position 
for which an officer is paid salary for less than a full day or at an 
hourly rate. As long as you are compensated for your civilian employ- 
ment, your case comes within the operation of the Dual Compensation 
Act. 

We invite your attention, however, to subsection (d) of 5 U.S.C. 
5532 which provides in part as follows: 

(d) Hxcept as otherwise provided by this subsection, the Civil Service Com- 
mission, subject to the supervision and control of the President, may prescribe 
regulations under which exceptions may be made to the restrictions in subsection 
(b) of this section when appropriate authority determines that the exceptions 


are warranted because of special or emergency employment needs which otherwise 
cannot be readily met. * * *, 


Section 550.603, Federal Personnel Manual, Supplement 990-1 
provides as follows: 


Prior approval. When a department, agency, or the municipal government of 
the District of Columbia has special or emergency employment needs which 
cannot be readily met because of the restrictions in subsection 201(a) of the act, 
it may request the Commission to approve an exception to the restrictions. In 
submitting its request for an exception, the department, agency, or the municipal 
government of the District of Columbia must establish to the satisfaction of the 
Commission that the employment needs cannot otherwise be readily met. 
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[ B-162343 J 


Military Personnel—Training—Civilian Schools—Eligibility 

A United States Military Academy 1967 graduate, considered a member of the 
Regular Army pursuant to 10 U.S.C 3075(b) (2), who on convalescent leave 
because of injuries incurred while on temporary detail is receiving full pay 
and allowances from the Academy, is not eligible under paragraph 4(a) Army 
Regulations 621-5 for the financial assistance provided active duty personnel 
to attend a civilian school or college, as the cadet, neither an enlisted man nor a 
warrant officer, is unable to qualify for assistance as a commissioned officer, for 
until his physical condition is determined and he is commissioned there is no 
assurance he would be able to meet the at least 2 years active service after 
completion of the training requirement imposed on commissioned officers of the 
uniformed services. 


To the Secretary of the Army, October 2, 1967: 


Reference is made to letter dated August 22, 1967, from The Adju- 
tant General, Department of the Army (file reference AGMG-G) with 
enclosures, requesting our views as to the eligibility of Cadet Stephen 
R. Sears, a 1967 graduate of the U.S. Military Academy, for tuition 
assistance under the circumstances described. 

It appears that Cadet Sears is on convalescent leave because of in- 
juries incurred while on a temporary detail. In the letter it is stated that 
he is currently drawing full pay and allowances from the U.S. Military 
Academy and will continue to do so until termination of his conva- 
lescent leave and a determination is made of his physical qualification 
for duty as a commissioned officer. 

During the convalescent leave period, Cadet Sears says he would 
like to attend classes in a civilian school or college and has applied 
for financial assistance through the Army’s tuition aid program as set 
forth in paragraph 14b, Army Regulations 621-5. That regulation is 
based on language included annually in the Department of Defense 
Appropriation Act under the heading “Operation and Maintenance, 
Army,” (78 Stat. 467) and provides that appropriated funds may be 
used to pay up to 75 percent of tuition costs, or fees in lieu of tuition 
costs, not to exceed specified amounts, for Army personnel attending 
off-duty classes conducted by accredited civilian schools and colleges. 

The Adjutant General says that the regulation is not definitive with 
respect to the eligibility of cadets for tuition assistance. Therefore, he 
requests our opinion as to whether Cadet Sears is eligible for such 
tuition assistance. 

Section 3075 (b) (2) of Title 10, U.S. Code, provides that the Regular 
Army includes cadets of the U.S. Military Academy. With respect 
to the status of a cadet in the U.S. Military Academy in connection 
with the eligibility of such cadet to accept employment with a Gov- 
ernment agency, we have consistently held that a cadet is a member of 
the Regular Army, and therefore the holding of a civilian position 
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would be incompatible with his military duty. See decision of Feb- 
ruary 10, 1967, B-160805, to the Chairman of the Civil Service Com- 
mission and decisions cited therein. See, also, Minnich v. World War 
II Service Compensation Board, 57 N.W. 2d 8038, 804. However, while 
a cadet is a member of the Army, the laws extending certain pay 
and allowances to members of the Army generally do not apply to 
cadets. For example, 37 U.S.C. 504 provides that the leave provisions 
in 37 U.S.C. 501-503 are not applicable to cadets. Also, cadets are not 
entitled to pay at the rates prescribed in 37 U.S.C. 203 for commis- 
sioned officers, warrant officers and enlisted members, but section 
201(c) provides that they are entitled to monthly pay at the rate of 
50 percent of the basic pay of a commissioned officer in pay grade 
0-1 with 2 or less years of service. 

Paragraph 4(a), Army Regulations 621-5, provides that the gen- 
eral educational goals for personnel on active duty are for (1) com- 
missioned personnel, the completion of at least a baccalaureate degree 
at a college accredited by a regional association; (2) warrant officers, 
the achievement of at least the equivalency of 2 years of college, and 
(3) enlisted personnel, completion of high school (or equivalent as 
measured by the USAFIGED Tests). It further provides that the 
above goals are minimum standards for military personnel, and that 
the main objective is to bring every member of the Army as nearly 
as possible to his maximum performance potential. 

From the foregoing, it appears that the regulation provides an 
opportunity for commissioned and warrant officers and enlisted per- 
sonnel on active duty to participate in the program and was not 
intended to have any application to cadets who, being full time 
students at the U.S. Military Academy, would have no time or need 
to take courses in civilian educational institutions. 

Moreover, paragraph 1, section 1 of the regulation states that the 
purpose is to establish policies and authorize the use of funds for 
general educational development of military personnel on active duty. 
With respect to personnel attending off-duty civilian schools, para- 
graph 14b(1) provides that enlisted members and warrant officers are 
eligible for tuition assistance without any agreement to remain on 
active duty beyond completion of the course; but that, as required by 
a restriction imposed by a provision contained in the “General Pro- 
visions” of the annual appropriation acts, commissioned officers must 
agree to remain on active duty for a minimum of 2 years after com- 
pletion of the course or courses. Thus, Cadet Sears would not qualify 
as an enlisted member or warrant officer and until his physical con- 
dition is determined and he is commissioned there would be no 
assurance that he would be able to meet the statutory requirement 
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for a commissioned officer of serving on active duty for at least 2 years. 
In these circumstances, it is our view that Cadet Sears is not eligible 
for tuition assistance under the cited Army Regulations. 


[ B-162458 J 


Officers and Employees—Transfers—Relocation Expenses—Trans- 
portation For House Hunting—“One Round Trip” Limitation 


The house hunting trip authorized by Public Law 89-516 (5 U.S.0. 5724(a) (2) ) 
at Government expense upon an employee’s change-of-duty station may not be 
extended over several trips, even though transportation expenses would be 
allowed only for the first trip and the per diem for the several trips would not 
exceed the 6-calendar days prescribed by section 2.4b of the implementing regula- 
tions, Bureau of the Budget Circular No. A-56, the act authorizing allowances 
“only for one round trip,” and the regulations limiting the duration of an 
advance round trip to 6-calendar days, including travel time, contemplating only 
one round trip and not several trips, with the per diem extending over a 
6-day period. 


Officers and Employees—Transfers—Relocation Expenses—Trans- 
portation For House Hunting—Mode of Transportation 


The round trip travel performed by a transferred employee for the purpose of 
house hunting need not be performed by the same mode of transportation, the 
reference in sections 2.4b and 2.4c(3) of Budget Bureau Circular No. A-56, to 
“mode of transportation” in the singular is not intended to be restrictive but 
merely to provide for the most usual situation as most employees traveling to 
locate a residence generally use the same mode of transportation both ways. 


Officers and Employees—Transfers—Relocation Expenses—Tem- 
porary Quarters—Automobile Parking or Storage Expenses 


The costs of parking or storing an automobile which an employee occupying 
temporary quarters incident to a change-of-duty station pays separately from 
lodging expenses are not reimbursable to the employee, the use of the term 
“subsistence expenses” in Public Law 89-516 and implementing Bureau of the 
Budget regulations not extending to the garaging of a vehicle when an employee 
occupies temporary quarters, and section 3.5 of the Standardized Government 
Travel Regulations treating garaging or parking of a vehicle as a transportation 
expense. 


Officers and Employees—Transfers—Relocation Expenses—Tem- 
porary Quarters—Reimbursement Basis 


When incident to a permanent change-of-duty station an employee and/or his 
family are in a travel status and temporary quarters status for parts of the same 
day, the maximum limitation for temporary quarters allowance under section 2.5 
(d) (2) of Bureau of the Budget Circular No. A-56 should be computed beginning 
with the quarter day after the last quarter day for which per diem is paid under 
section 6.1 of the Standardized Government Travel Regulations. However, where 
the travel to the new station is under 24 hours, the maximum temporary lodging 
allowance should be computed from the beginning of the quarter on which the per 
diem ceased, and on the day an employee moves into permanent quarters, the full 
maximum should be used to determine entitlement regardless of the time such 
move occurs, 
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Officers and Employees—Transfers—Relocation Expenses—Death 


or Separation of Employee—Reimbursement Basis 
Where a transferred employee prior to his death or separation through no fault 
of his own and acceptable to his agency incurred or became obligated for expenses 
in connection with the purchase or sale of a residence, reimbursement under Public 
Law 89-516 and implementing regulations may be proper, but it is doubtful if 
reimbursement could be made where no expenses were incurred or binding 
obligations entered into prior to the death or separation without fault of the 


employee. Therefore, cases of this nature should be submitted for separate 
consideration. 


To the Secretary of the Treasury, October 2, 1967: 


This is in reply to the letter of your Assistant Secretary for Admin- 
istration of September 8, 1967, asking a number of questions concerning 
Public Law 89-516, approved July 21, 1966, 80 Stat. 323, 5 U.S.C. 5724. 
His letter indicates that these questions arise from actual and antici- 
pated situations. 

In the first question inquiry is made as to whether a house hunting 
trip provided for in section 23(2) of the Administrative Expenses Act 
of 1946 (60 Stat. 806), as added by section 2 of Public Law 89-516, 5 
U.S.C. 5724a(a) (2), may extend over several trips so long as trans- 
portation expenses are paid only for the first trip and the per diem 
reimbursement for the several trips does not exceed the 6-calendar days 
provided in subsection 2.4b of the regulations contained in Attachment 
A, Bureau of the Budget Circular No. A-56, Revised October 12, 1966. 

Section 23(2) of the act provides that expenses for locating a resi- 
dence may be allowed “only for one round trip.” Subsection 2.4a of the 
implementing regulations limits reimbursement to “payment of travel 
and transportation expenses * * * for one round trip between the 
localities of the old and new duty stations for the purpose of seeking 
residence quarters * * *.” With respect to the duration of the trip sub- 
section 2.4b of the regulations provides in part as follows: 


b. Duration of trip. The advance trip should be allowed for a reasonable 
period of time considering distance between the old and new official stations, 
mode of transportation to be used, and housing situation at the new official sta- 
tion location. In no case will the period of the advance round trip at Government 
expense be allowed in excess of 6 calendar days, including travel time. * * *. 

Based on the foregoing, our view is that the statute and the regula- 
tions contemplate only one round trip, not several trips with the per 
diem extending over a 6-day period. Accordingly, the first question is 
answered in the negative. 

The second question asks whether the language of subsections 2.4b 
and 2.4c(3) of the regulations requires that travel in both directions on 
a house hunting trip be made by the same mode of transportation. 

Although the language of subsections 2.4b and 2.4¢(3) refers to 
mode of transportation in the singular it is not considered that such 
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words are intended to be restrictive but merely to provide for the most 
usual situation, which is that the majority of employees traveling to 
locate a residence would use the same mode of transportation both 
ways. In this regard subsection 2.4b provides that “in authorizing or 
allowing a mode of transportation, consideration will be given to 
providing minimum time en route and maximum time at the new offi- 
cial station locality.” The second question, therefore, is answered in 
the negative. 

In the third question inquiry is made as to whether the costs of 
parking or storing an employee’s automobile when paid separately 
from lodging is reimbursable as a separate expense for an employee 
occupying temporary quarters within the monetary limitation of the 
regulations although not specifically enumerated as a subsistence 
expense in subsection 2.5d(1) thereof. 

5 U.S.C. 5701 defines subsistence as “lodging, meals, and other 
necessary expenses for the personal sustenance and comfort of the 
traveler.” In implementing Public Law 89-516, subsection 2.5d(1) of 
the regulations provides that “Allowable subsistence expenses include 
only charges for meals, lodging, fees and tips incident to meals and 
lodging, laundry, cleaning and pressing of clothing.” Section 6.1 of 
Standardized Government Travel Regulations in defining per diem 
allowance provides as follows: 

6.1 Per diem allowance.—The per diem in lieu of subsistence expenses includes 
all charges for meals, lodging, personal use of room during daytime, baths, all 
fees and tips to waiters, porters, baggagemen, bellboys, hotel maids, dining room 
stewards, and others on vessels, hotel servants in foreign countries, telegrams and 
telephone calls reserving hotel accommodations, laundry, cleaning and pressing 
of clothing, fans and fires in rooms, and transportation between places of lodging 
or business and places where meals are taken except as otherwise provided in 
section 8.1c. * * * 

In addition to the above it is noted that in section 3.5 of the Stand- 
ardized Government Travel Regulations garaging or parking of a 
vehicle is treated as a transportation expense. In our opinion the term 
“subsistence expenses” as used in Public Law 89-516 and the regula- 
tions of the Bureau of the Budget does not extend to the garaging of 
a vehicle when the employee is in temporary quarters. The third ques- 
tion, therefore, is answered in the negative. 

In the fourth question reference is made to the uncertainty regard- 
ing application of the limitations on reimbursement for subsistence 
expenses as prescribed in subsection 2.5d(2) of the regulations for 
fractional days in a temporary quarters status. The letter indicates 
that in the absence of a provision for reducing the limitation to frac- 
tions of a day as is done with per diem in a travel status it is assumed 
it would be proper to allow a full day for any day in which subsistence 
expenses for temporary quarters are incurred. Inquiry is made as to 
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the propriety of this method particularly when the employee and/or 
the family are in a travel status and temporary quarters status for 
parts of the same day. We enclose copies of our decisions B-161348, 
May 31, 1967, and B-161878, July 21, 1967, which we believe will 
answer this question. 

Question five inquires as to the entitlement of a transferred em- 
ployee or his survivors to the allowances for expenses incurred in con- 
nection with real estate transactions where the employee dies or is 
separated for reasons beyond his control and acceptable to his agency 
before completing a transaction for the sale or purchase of a residence. 
Inquiry is made as to the correctness of the conclusion that an employee 
or his heirs may be reimbursed for moving expenses of the type enu- 
merated above arising from the transfer although no action had been 
taken by the employee before his death or separation that would com- 
mit him to bear the expense. This question is too speculative and broad 
to permit a definitive answer. It is noted, however, that the section 
23(4) of the statute and subsections 4.1 and 4.le of the regulations 
provide only for reimbursement of expenses that have been incurred 
by the employee in connection with the sale or purchase of a residence. 
Thus, it may be that reimbursement would be proper if a transferred 
employee prior to his death or separation through no fault of his own 
incurred certain expenses or became obligated thereon in connection 
with the purchase or sale of a residence which would otherwise have 
been reimbursable under Public Law 89-516 and the implementing 
regulations. However, if no expenses have been incurred cr binding 
obligations entered into as provided by the statute and regulations 
prior to his death or separation through no fault of his own it is doubt- 
ful that reimbursement could be made. Any actual cases of this nature 
should be submitted here for separate consideration. 


[ B-161858 J 


Contracts—Labor Stipulations—Davis-Bacon Act—Applicability— 
Criteria 


The determination pursuant to Atomic Mnergy Commission regulations, imple- 
menting the Federal Procurement Regulations, not to require payment of Davis- 
Bacon Act wage rates in the performance of a reactor system assembly for the 
Loss of Fluid Test (LOFT) BExperiment on the basis “LOFT” will not be as- 
sembled on the site of a proposed containment and control facility, nor be in- 
stalled in that building and, therefore, not constituting construction of a 
conventional reactor, the assembly work is not subject to the act, will not be 
disturbed, the Commission having the responsibility of administering and en- 
forcing the contracts, the interpretation of its regulations that the assembly 
work ig not “construction work” or a “public work,” but experimental work is 
authoritative, absent a reason for the Department of Labor holding that the 
fact the reactor is part of a mobile system to be used for experimental work 
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does not remove its assembly and fabrication from the coverage of the Davis- 
Bacon Act. 


To the Chairman, Atomic Energy Commission, October 11, 1967: 


We refer to a letter dated June 19, 1967, from the General Manager, 
Atomic Energy Commission, requesting our decision as to whether we 
would take objection to the inclusion in AEC contracts for the per- 
formance of reactor system assembly for the Loss of Fluid Test 
(LOFT) Experiment, of provisions requiring the payment of wages 
at rates determined by the Secretary of Labor pursuant to the Davis- 
Bacon Act, 40 U.S.C. 276a. The General Manager’s request for a 
decision on this matter stems from an opinion by the Solicitor of 
Labor (DB-52, October 14, 1966), affirmed by the Wage Appeals 
Board (67-6, April 8, 1967), to the effect that certain assembly work 
in connection with the AEC LOFT Experiment to be performed 
under contract No. AT(10-1)-1230 by Idaho Nuclear Corporation 
(INC) at the AEC National Reactor Testing Station (NRTS) in 
Idaho is of such nature as to come within the coverage of the Davis- 
Bacon Act. 

The background facts and circumstances involved in the controversy 
are described in a memorandum submitted by the AEC to the Solicitor 
of Labor by letter dated September 27, 1966, as follows: 


I. Purpose of Loss of Fluid Haperiment 


The Loss of Fluid Test Dxperiment (LOFT) is an engineering test program to 
investigate and determine the consequences of an accidental loss-of-coolant fluid 
in a nuclear reactor. This program is a part of the ADO Nuclear Safety Engineer- 
ing and Research Test Program. 

The essential element of the experimental test is to withdraw coolant fluid under 
controlled conditions which will result in the burn-up of the reactor core, thereby 
resulting in the probable destruction of the reactor. The purpose of the LOFT 
experiment is to gain knowledge of what happens during the coolant withdrawal 
period and the end result to the reactor and its components after “burn-up.”’ 


IL. Description and Location of Work to be Performed 


A. Reactor System 


The reactor system will be mounted on two railroad flat cars which will be 
connected end to end. This system will consist of the following major components ; 
reactor vessel, reactor core, steam generator, pressurizers, primary pumps and 
piping, and instrumentation. The major components listed above will be pro- 
cured from a number of manufacturing firms throughout the United States, and 
will be assembled in an existing facility at NRTS, known as Building 607. This 
building was constructed approximately eight years ago in connection with the 
AEC program for Aircraft Nuclear Propulsion (ANP). It is a large building 
of high bay construction containing a machine shop, carpentry shop, paint shop, 
electronic shop, etc., in which various manufacturing, fabrication, and assembly 
work has been performed since its initial construction. 

The direct labor cost estimated for this work is $200,000. 


B. Oontainment Facility 


The containment facility will consist of: a containment building, a remote con- 
trol room, 1,300 feet of additional four-track railroad leading into the contain- 
ment building. The containment facility will be located adjacent to existing 
facilities which were constructed during the ANP Program known as the Flight 
Engineering Test Facility (FHT). The containment building will be a large 
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building capable of withstanding the pressures associated with coolant expulsion 
and of preventing fission product leakage to uncontrolled atmosphere. There will 
be a considerable amount of structural steel framing and concrete foundation 
work. Utilities will be provided to the building, and 1,300 feet of railroad track 
will be laid from a take-off point of an existing track. The remote control room 
will be a modification of a portion of an existing building, a part of the FET. 
The direct labor cost estimated for this work is $3.1 million. 


III. How Work to be Performed 


A. Reactor System 

The reactor system, as described in II A. above, will be assembled in the 607 
Building by Phillips Petroleum Company (Phillips) and Idaho Nuclear Company 
(INC) under existing contracts with the ADC as work which is not subject to 
the Davis-Bacon Act. 

Those employees of Phillips and INC represented by a Collective Bargaining 
Agent are represented by the Oil, Chemical, and Atomic Workers. 


B. Containment Facility 

The containment facility, as described in II B. above, will be constructed by 
the M. W. Kellogg Company under an existing contract with the AEC as work 
which is subject to the Davis-Bacon Act. 

Those employees of Kellogg represented by collective bargaining agents are 
represented by the Building and Construction Trades. 


IV. Issue 

The matter in issue is whether the work described in I A. above (assembly of 
the reactor system), to be performed by Phillips and INC, is work subject to 
the Davis-Bacon Act. * * * 


V. AHO Determination of Coverage 

Determination as to the application of the Davis-Bacon Act to AEC contract work 
performed at NRTS is a function delegated by the General Manager of the ADC 
to the Manager of the AKC Idaho Operations Office. In 1963 the Manager, Idaho 
Operations Office, determined that the assembly of the reactor system, work 
described in II A. above, was not work subject to the Davis-Bacon Act and that 
the construction of the containment facility, work described in II B. above, was 
work subject to the Davis-Bacon Act. This determination was made after study 
and recommendation by the Idaho Davis-Bacon Committee consonant with AEC 
Procurement Regulations 9-12.4. In June 1966, AEC Headquarters reviewed the 
work in question and the basis of the determination by the Idaho Manager and 
concurred in that determination. 

The AKC Idaho Davis-Bacon Committee is composed exclusively of AKC em- 
ployees of long experience in the field of construction and with the ADC Davis- 
Bacon criteria. Each AEC Davis-Bacon determination is based upon comprehen- 
sive knowledge of the factual situation involved and careful application of the 
AEC criteria and other appropriate guides. The determination in question here 
received very careful attention. This determination is historically consistent with 
all prior work of this nature at NRTS and is not a departure or extension of the 
application of the AKC criteria. 


VI. Detailed Description of Work Determined as Non-covered 

All of the following described work with the exception of the cold tests (Non- 
nuclear core tests) and the hot test (nuclear core tests), which are the final 
steps in the experiment, will be performed in the 607 Building. 

Upon procurement and receipt of the reactor pressure vessel, it will be set on a 
cradle which will be fabricated in the machine and sheet metal shops. After place- 
ment of the reactor vessel, instrument access nozzles will be welded into place. 
The vessel will then be hydrostatically tested up to 3500 P.S.I. 

Assuming satisfactory completion of the hydrostatic test, the exterior of the vessel 
will be extensively instrumented. Following installation of instrumentation the 
reactor vessel will be insulated. Insulation will be installed while the reactor 
vessel is setting on its cradle. Shielding consisting of water and lead will then be 
placed around the reactor vessel. 

While the work described above is being carried out, the two railroads cars will 
be fitted together and a second cradle will be fabricated and assembled on the 
railroad cars for receipt of the’ reactor vessel. The two railroad cars (dolly) will 
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then be instrumented. In order to lift the pressure vessel and shielding as a unit, 
a support structure will be designed and fabricated to accommodate the lifting 
and movement of the vessel onto the dolly. The vessel will then be lifted by 
overhead cranes onto the dolly. Subsequently, the framing, piping, and additional 
instrumentation will be placed upon the dolly and reactor vessel. Concurrently 
with the above described operations, the reactor internals will be assembled, 
measured, and tested for installation in the vessel. Upon installation, further 
extensive instrumentation will be made. _ . 

At this point the “reactor system” will be moved from the cold assembly area of 
the 607 Building into the hot shop area where remote handling equipment will 
simulate a disassembly of the reactor system to test whether the remote control 
equipment can cope (i.e., take apart) with the geometric configuration of the 
assembly. If it cannot, the reactor system will be returned to the cold assembly 
area of the 607 Building, disassembled, and modified. 

When the reactor system’s assembled configuration meets the disassembly 
requirements, it will be moved on the dolly the one and a quarter (144) miles 
into the containment building where it will be plugged into utilities and 
instrumentation contained in the remote control building. A number of cold tests 
with a non-nuclear core will be performed. If these tests show anything wrong 
with the materials, workmanship, or design, the system will be unplugged, and 
returned to the 607 Building for correction. Ultimately the system will be in 
proper condition for the nuclear test in the containment building. After the 
nuclear test, the ‘burned out” reactor and dolly will be partially decontaminated, 
unplugged, and moved back to the hot shop in the 607 Building, where the 
reactor will be disassembled and the effects of the test studied. 


Pertinent Federal Procurement Regulations defining the seins te 
bility of the Davis-Bacon Act are as follows: 


1-12.402 Applicability. 


The requirements of this Subpart 1-12.4 esate to contracts for construction, 
and, under some circumstances, to other types of contracts involving construction. 
1—12.402—-1 Construction contracts. 

(a) A contract is for construction if it is solely or predominantly for con- 
struction, alteration, or repair (including painting and decorating) of a public 
building or public work. The appropriate clauses set forth in this Subpart 1-12.4 
shall be included in such contracts * * *, 

(1) These requirements are applicable only if the construction work is, or 
reasonably can be foreseen to be, performed at a particular site, so that wage 
rates can be obtained for the locality (see § 1—-12.404-2). 

(2) These requirements are not applicable to contracts for the construction 
or repair of vessels, aircraft, or other kinds of personal property. 

(3) These requirements are not applicable to contracts requiring construction 
work which is so closely related to research, experiment, and development that 
it cannot be performed separately, or which is itself the subject of research, 
experiment, or development. 

(4) These requirements are applicable to the manufacture or fabrication of 
construction materials and components on the site by a construction contractor 
or subcontractor under a contract otherwise subject to these requirements, but 
are not applicable to manufacturing or furnishing of equipment, components, or 
other materials. 

(b) Under such contracts for construction, the requirements apply only to 
work performed by mechanics and laborers at the site of the work. 

(1) Mechanics and laborers are those working predominantly with their 
hands or with construction tools and equipment. The requirements do not apply 
to office workers, superintendents, technical engineers, or scientific workers, but 
they do apply to cooks, storekeepers and working foremen. The requirements 
apply to mechanics and laborers whether they are employed by the prime con- 
tractor or by a subcontractor of any tier. 

(2) The site of the work may include the sites of the job headquarters, 
storage yards, prefabrication or assembly yards, quarries or borrow pits, batch 
plants, and similar facilities if they are set up for and serve exclusively the 
particular construction operation and are reasonably near the construction site. 
Transportation of materials, equipment, or personnel to and from the construc- 
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tion site by employees of construction contractors or subcontractors is covered 
by the requirements; however, such transportation by common carriers, material 
suppliers, or manufacturers is not subject to the requirements. 


The AEC has issued labor standards regulations in implementation of 
the Federal Procurement Regulations, See Subpart 9-12.4, Title 41 
of the Code of Federal Regulations. Pertinant sections of these regu- 
lations, cited by the Solicitor of Labor in support of his opinion, are 
as follows: 


9-12.401-50 Department of Labor Approval. 

The Department of Labor has previously reviewed and approved the criteria, 
standards, and guides set forth in §§ 9-12.402, 9-12.450 and subsection 9-12.404-2 
and the contract clause in § 9-12.403-50. 


9-12.402-52 Administrative controls and criteria for application of the Davis- 
Bacon Act in operational or maintenance activities. 


(a) Particular contracts or work items falling within one or more of the 
following criteria will be classified as non-covered. 


* * * * * * * 


(5) Experimental development of equipment, processes and devices, including 
assembly, fitting, installation, testing, reworking, and disassembly. This refers 
to equipment, processes and devices which are assembled for the purpose of 
conducting a test or experiment. The design may be only conceptual in character, 
and professional personnel responsible for the experiment participate in the 
assembly. Specifically excluded from the category of experimental development 
are buildings, building utility services, structural changes, and modifications to 
building utility services—as distinguished from temporary connections thereto. 
Also specifically excluded from this category is equipment to be used for con- 
tinuous testing, e.g., a machine to be continuously used for testing the tensil 
strength of structural members. * * * 

(6) Experimental work in connection with peaceful uses of nuclear energy. 
This refers to equipment, processes and devices which are assembled and/or 
set in place and interconnected for the purpose of conducting a test or experi- 
ment. The nature of the test or experiment is such that professional personnel 
responsible for the test or experiment and/or the data to be derived therefrom 
necessarily must participate in the assembly and interconnections. Specifically 
excluded from experimental work are buildings, building utility services, struc- 
tural changes, drilling, tunneling, excavation and backfilling work which can be 
performed according to customary drawings and specifications, and utility serv- 
ices or modification to utility services—as distinguished from temporary con- 
nections thereto. Work in this category may be performed in mines or in other 
locations specifically constructed for tests or experiments * * * 


9-12.450-1 General. 

Section 9-12.402-52 necessarily uses general language, and in some cases the 
application of the criteria discussed therein to particular situations may not 
be clear. Therefore, this subsection covers more specifically some of the areas 
of particular concern to AEC and is promulgated to clarify the application of 
the criteria. 


9-12.450-2 Specific examples. 

The following are applications of the regulations to particular situations. 
Additional narrative statements describing items of work and applicability of 
the Davis-Bacon Act will be developed from time to time and added to this 
subsection. 

7 * * » * 


(h) Meperimental installations. Within AEC programs, a variety of experi- 
ments are conducted involving materials, fuels, coolants, processes, equipment, 
etc. Certain types of situations where tests and experiments have sometimes 
presented coverage questions are described below : 

¥ 2 *° ° * o 
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(3) Reactor component eaperiments. Other experiments are carried on by 
insertion of experimental components within reactor systems without the use of 
a loop assembly. Illustrative of reactor facilities erected for such experimental 
purposes are the special power excursion test reactors (SPERT) at the Na- 
tional Reactor Test Site, which are designed for studying reactor behavior and 
performance characteristics of certain reactor components. Such a facility may 
consist of a reactor vessel, pressurizing tank, coolant loops, pumps, heat ex- 
changers, and other auxiliary equipment as needed. The facility also may include 
sufficient shielding to permit work on the reactor to proceed following a short 
period of power operation and buildings as needed to house the reactor and its 
auxiliary equipment. The erection and on-site assembly of such a reactor facility 
is covered work, but the components whose characteristics are under study 
are excluded from coverage. To illustrate, one of the SPERTs planned for 
studies of nuclear reactor safety is designed to accommodate various internal 
fuel and control assemblies as required to conduct a particular test. Accord- 
ingly, the internal structure of the pressure vessel is so designed that cores of 
different shapes and sizes may be placed in the vessel for investigation, or the 
entire internal structure may be easily removed and replaced by a structure 
which will accept a different core design. Similarly, the control rod assembly 
is arranged to provide for flexibility in the removal of instrument leads and 
experimental assemblies from within the core. 


* * * * * * * 


(i) Construction site contiguous to an established manufacturing facility. 
As AEO©-owned property sometimes embraces several thousands of acres of real 
estate, a number of separate facilities may be located in areas contiguous to each 
other on the same property. These facilities may be built over a period of years, 
and established manufacturing activities may be regularly carried on at one 
site on the property at the same time that construction of another facility ts 
underway at another site. On occasion, the regular manufacturing activities of 
the operating contractor at the first site may include the manufacture, assembly 
and reconditioning of components and equipment which in other industries would 
normally be done in established commercial plants. While the manufacture of 
components and equipment in the manufacturing plant is noncovered, the in- 
stallation of any such manufactured items on a construction job is covered. 

Pursuant to the request of the International Brotherhood of Elec- 
trical Workers and the Building and Construction Trades Department 
of the AFL-CIO, the Solicitor of Labor on October 14, 1966, issued 
an opinion (DB-52) to the AEC Director of the Office of Industrial 
Relations that the assembly work in question was subject to the Davis- 
Bacon Act. The Solicitor reasoned that “on-site assembly of manu- 
factured components” and subsequent installation as a portion of a 
public work has long been considered subject to the Davis-Bacon Act, 
“Thus, the erection of a $3 million concrete building together with 
the on-site assembly and permanent installation therein of a ‘conven- 
tional’ 40-ton nuclear reactor ordinarily would constitute the construc- 
tion of a public work of the United States within the meaning of that 
Act.” The mere fact that the reactor in this case is a part of a mobile 
system to be used for experimental purposes did not remove, in his 
judgment, its assembly and fabrication from the ambit of the act. 

This conclusion, in the Solicitor’s opinion, was supported by the 
AKC regulations relating to SPERT (section 9~-12.450-2(h) (3)), 
which admittedly was covered work. The description of the reactor 
in question which he had been furnished, he stated, revealed no signifi- 
cant differences between it and the SPERT reactor. He noted that 


313-968 O-69—15 





198 DECISIONS OF THE COMPTROLLER GENERAL [47 


both reactors are assembled for use in an experiment and are designed 
to accommodate control assemblies and measuring instruments to fa- 
cilitate their employment in various tests. “We are persuaded,” he 
stated, “that these accommodations in design do not render the subject 
reactor of such an experimental character as to exclude coverage of 
its assembly under the considerations stated in AECPR 9-12.402-52 
(a) (5) and (6).” 

The Solicitor concluded his opinion as follows: 

Finally, the fact that the assembly of the reactor is to take place in an existing 
AKC facility (Building 607) a little over a mile from the containment building 
is not decisive of coverage. The reactor itself is a public work of the United 
States. No argument is made to the contrary. Its major components will be 
procured from manufacturing firms throughout the country and will be fabri- 
cated and assembled in Arco, we are informed, by two large independent con- 
tractors under existing ABDC contracts. The place of its assembly and fabrication 
in Building 607 is its own job site. That unrelated AEC work may be per- 
formed there by others contemporaneous with its assembly is, under these 
circumstances, immaterial. 


For these reasons, we have concluded that the assembly of the subject reactor 
constitutes “construction” within the meaning of the Davis-Bacon Act. 


On January 4, 1967, the AEC and Idaho Nuclear Corporation 
jointly petitioned the Wage Appeals Board for a review of the Solici- 
tor’s opinion. The Commission and Idaho Nuclear argued before the 
Board, inter alia, that: (1) the work in question is “experimental 
work” within the meaning of AEC Procurement Regulations 9-12 
and Federal Procurement Regulations 1-12.402-1(a) (2) and (3) and 
therefore by regulation is excluded from coverage under the Davis- 
Bacon Act; (2) the work in question does not constitute “construction 
work” or a “public work” within the meaning of the Davis-Bacon 
Act; (3) the work in question is a manufacturing activity excluded 
from the coverage of the Davis-Bacon Act; and (4) the work in ques- 
tion is significantly different from work performed as covered work 
under the Davis-Bacon Act in connection with SPERT and the assem- 
bly of the reactor system in this case for the LOFT is not the type of 
work which has ever been performed under a contract subject to the 
Davis-Bacon Act at NRTS—on the contrary, work of this type has 
consistently been performed under contracts which were not subject 
to the act and does not represent a departure from past AEC Davis- 
Bacon determinations made in connection with work of a similar 
nature. 

The Wage Appeals Board rendered its opinion [67-6] on April 8, 
1967. It upheld the determination by the Solicitor of Labor, stating 
in pertinent part: 

The petitioners state that the erection of the reactor system involves a con- 
figuration which is conceptual in nature; it will involve supervision and partici- 


pation in the erection by professional personnel. The reactor is then described as 
“an experiment involving peaceful uses of nuclear energy ; i.e., safety of private 
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and public reactor facilities which are or will be utilized in the generation of 
electrical power.” 

However, as noted in 41 CFR 9-12.5005—1 [now 9-12.450-1], the quoted regula- 
tions necessarily use general language and in some cases the application of 
the criteria is unclear, such as in this case. The specific examples of how the 
criteria have been applied, which are contained in 41 CFR 9~12.5005-2 [now 
9-12.450-2], provide helpful guidance. We agree with the Solicitor that, for pur- 
poses of the Davis-Bacon Act, there is no significant difference between the LOFT 
reactor and the SPERT reactors described in 41 OFR 9-12.505-2(i) (3) [now 
9-12.450-2(h) (3)]. The SPERT reactors are being used to conduct experiments, 
one of which is to test various cores of different shapes and sizes. The LOFT 
reactor is to be used to experiment also; i.e., to determine what will happen when 
the coolant is withdrawn. In the former, the AEC wants to study “reactor be- 
havior” and what happens when different kinds of shapes of cores are inserted. 
In the latter, it wants to study “reactor behavior” and see what happens when 
the coolant is removed. Both LOFT and SPHRT have many characteristics of 
standard reactors which are built and subsequently used for experimental pur- 
poses. Experimental projects usually deal with work, the definition, delineation, 
or scope of which involves such difficulties that full specification is not possible 
or practical. According to the facts before us, this is not that kind of situation. 

We conclude that the LOFT reactor is to be treated the same as the SPERT 
reactors for purposes of coverage under the Davis-Bacon Act. There is no question 
among the parties that the SPERT reactors are covered “public works” under 
the Act and that their erection constitutes “construction.” Therefore, there 
is no need in this decision for further exposition on the generic and specific 
meanings of these terms in the administration of the Davis-Bacon Act. * * * 


Apparently there is no disagreement among the interested parties 
here, including the Solicitor of Labor and the Wage Appeals Board, 
that the controlling criteria to be used in determining applicability 
of the Davis-Bacon Act in this case are the AEC procurement regula- 
tions. These regulations were properly promulgated in implementation 
of the Federal Procurement Regulations and they were reviewed and 
approved by the Department of Labor to be used, obviously, for the 
very purpose to which they were applied here, i.e., to serve as criteria 
in determining coverage. 

The promulgation and adoption of these regulations by the AEC 
is in line with our observation in 44 Comp. Gen. 498, 502, that the 
primary responsibility for determining whether Davis-Bacon Act pro- 
vision should, or should not, be included in a particular contract rests 
with the contracting agency which must award, administer and enforce 
the contract. We also noted in that decision (with respect to the Solici- 
tor of Labor’s disagreement with a determination of noncoverage by 
a NASA contracting officer), that neither the Department of Labor 
nor our Office should lightly disturb a contracting agency’s determina- 
tion in that regard. The propriety and soundness of the latter observa- 
tion is demonstrated by the facts in this case. For the reasons stated 
below, we believe the initial determination by the AEC that the Davis- 
Bacon Act does not apply to the assembly of LOFT is legally correct. 

The Solicitor of Labor’s opinion is premised on the statement that 
the erection of a $3 million concrete building together with the “on-site 
assembly” and “permanent” installation therein of a “conventional” 
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40-ton nuclear reactor ordinarily would constitute the construction of 
a public work of the United States within the meaning of that act. (See 
in this connection section 1-12.402-1 (a) (4) FPR supra.) The mere 
fact, he states, that the reactor in this case is a part of a mobile system 
to be used for experimental purposes does not remove its assembly and 
fabrication from the ambit of the act. We note that the Solicitor gives 
no reasons why he believes that the fact the reactor is a part of a mobile 
system to be used for experimental purposes does not remove its as- 
sembly and fabrication from the ambit of the act. The essential facts, 
which are not in dispute, establish that LOFT: (1) will not be assem- 
bled on the site of the $3 million concrete building; (2) will not be 
“permanently installed” therein ; and (8) is not a “conventional” 40-ton 
nuclear reactor. 

LOFT will be assembled in the 607 Building. The brief accompany- 
ing your petition for review before the Wage Appeals Board notes 
that Building 607 was constructed 13 years ago for work in connection 
with the AEC Aircraft Nuclear Propulsion Program, and has been 
used as a manufacturing and maintenance facility for support of 
operational work at NRTS since that time. It is noted that the AEC 
procurement regulations [9-12.450-2(i)] give approved recognition 
to the particular circumstances which involve AEC manufacturing 
facilities on AEC property upon which construction activities also 
take place. The site of the work (i.e., the assembly of LOFT) is not 
the $3.1 million containment and control facility which will be con- 
structed by N. W. Kellogg Company and which is admittedly covered 
by the Davis-Bacon Act. Nor do we think it is an answer to say that 
“The place of its assembly and fabrication in Building 607 is its own 
job site.” This contention is adequately controverted by the following 
observations, with which we agree, set forth in the brief accompanying 
your petition for review: 

In the next to last paragraph of DB-52 it is indicated that no argument was 
made that the reactor was not a public work of the United States and continues 
by stating that “[t]he place of its assembly and fabrication in Building 607 is 
its own job site.” 

The reactor system is a manufactured item of machinery or equipment in the 
same sense that a lathe, a diesel generator, a transformer, a truck, an armored 
tank, an aircraft, a space capsule, a rocket are items of manufactured equipment. 
When the Government purchases or causes to be manufactured a diesel gen- 
erator, a truck or a rocket and pays for it with appropriated funds, it of course 
is acquiring same for the benefit of the public and the manufacture of such 
equipment involves work which in a generic sense is a “public work.” However, 
to suggest that the manufacture of a transformer is a public work within the 
meaning of the Davis-Bacon Act and carries with it its own job site would be 
tantamount, in its potential application, to saying that when a particular 
transformer is being manufactured by the X Company for the specific purpose 
of being utilized at a Government installation then under construction, and 
subject to the Act, there is a “flow back” of the Davis-Bacon coverage to the 


work involved in the manufacture of the transformer by the X Company in its 
own manufacturing facility 
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We are not aware of any prior decision, interpretation or opinion that would 
support this proposition. To our knowledge the concept of manufacturing as a 
public work under the Davis-Bacon Act has never gone beyond an application to 
manufacturing or fabrication of construction materials and components on the 
construction site under a contract otherwise subject to the act. 


From the AEC explanation of the LOFT project, which is the sole 
and undisputed factual statement of the case, we find no rational 
basis for the conclusion that the LOFT will undergo “permanent 
installation” within the containment building. As the Solicitor’s 
opinion recognizes, LOFT will be a mobile system. After its assembly 
in Building 607 it will be moved on a railroad dolly one-and-a-quarter 
miles into the containment building where it will be “plugged into” 
utilities and instrumentation contained in the remote control building. 
LOFT will then undergo a nuclear test of approximately 5 days 
duration after which it will be partially decontaminated, unplugged, 
and moved back to the hot shop in the 607 Building, where the reactor 
will be disassembled and the effects of the tests studied. The “plugging 
in” of the reactor system to the utilities of the containment facilities 
under these circumstances can hardly be regarded as a “permanent 
installation ;” rather, it would more aptly be described as a “temporary 
connection.” In either case, the “installation” or “connection” is not 
for utilization for the normal functions of a reactor, but solely for the 
conduct of destructive testing and experimentation. 


As to the third distinction above noted, LOFT, we are informed, is 
not a “conventional” reactor in the sense used by the Solicitor in his 
opinion. While it is true that many of the reactor’s component parts 
are “standard” (in the sense of nuclear reactor standards) the reactor 
system itself is not standard. In the memorandum, above mentioned, 


which was submitted by the AEC to the Solicitor by letter of Septem- 
ber 27, 1966, it is stated : 


* * * If we were considering a standard reactor system, it could be purchased 
as a completed piece of equipment from a reactor manufacturer. The real crux of 
the matter here lies in the method of assembly, the “art” of designing the con- 
figuration, the instrumentation, the necessity for improvising, and the require- 
ments for developing machine methods and tools, all to achieve a nuclear reactor 
system capable of producing by its destruction, the desired scientific data. The 
work * * * involves a detailed step-by-step procedure of assembly, fitting, test- 
ing, disassembly, reworking and reassembly. The reactor system once finally 
assembled will be an experimental device just as is a model of an aircraft that 
is put into a wind tunnel and subjected to atmospheric forces to determine at 
what velocity the aircraft’s wings will be torn from the fuselage or at what 
point metal fatigue will cause a rupture of the aircraft’s structure. 

It is essential that scientific personnel, which will be called upon to evaluate the 
test and which originally dictated the needs and scope of the test, participate 
in the arrangement (configuration) of the component’s parts and their assembly, 
in the technical methods of assembly, such as types, places, and kinds of welds, 


and particularly in type, kind, and location of instrumentation. [Footnote 
omitted. ] 


We turn now to a consideration of the AEC procurement regula- 
tions which, the Solicitor asserted, supported his opinion and which 
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formed the basis for affirmance of his opinion by the Wage Appeals 
Board. The Solicitor reasoned that since the assembly of the SPERT 
reactor was admittedly covered work [AECPR 9-12.450-2(h) (3) ] 
and the description furnished him about LOFT revealed no signifi- 
cant differences, assembly of LOFT was therefore also covered. Both 
reactors, he stated, are assembled for use in an experiment and, accord- 
ingly, are designed to accommodate control assemblies and measuring 
instruments to facilitate their employment in various tests. He was 
persuaded, he stated, that these accommodations in design did not 
render LOFT of such an experimental character as to exclude cover- 
age of its assembly under the considerations stated in AECPR 9- 
12.402-52(a) (5) and (6). 

On the other hand, the AEC takes the firm position that the LOFT 
reactor system is significantly different than the SPERT facilities 
described in AECPR 9-12.450-2(h) (83). The AEC relies on that part 
of 9-12.450-2(h) (3) which states that “the components whose char- 
acteristics are under study are excluded from coverage.” The portion 
of 9-12.450-2(h) (3) which follows the quoted statement concerning 
components was omitted from the Solicitor’s opinion and was ap- 
parently given no effect. The AEC argues that this omitted portion 
of the regulation is the crux of the matter and that LOFT can more 
logically by compared to the SPERT components whose character- 
istics are under study, and which have never been produced under 
Davis-Bacon coverage, than to the SPERT facilities which were cov- 
ered and which were only the permanent part of the reactor. 

In that connection, the AEC states that the LOFT reactor system 
is, in and of itself, an experimental device (the subject of research) . It 
has no utilitarian purpose in the ordinary sense of the word (e.g., 
it is not treated for budgetary purposes as capital equipment, but to 
the contrary it is-treated as an expendable). It is assembled in order 
that it may be destroyed and thereafter it is examined to determine 
what happens to such a device. The AEC notes that LOFT is ex- 
perimental in nature, and while perhaps not as exotic as rockets, space 


capsules and Mach 8 aircraft, it is basically the same type of person- 
alty. Moreover, the AEC notes that like the rocket or an airplane 
LOFT is not attached to realty, it is not a fixture of a building, it 
is not an integral part of a building and it is not equipment or ma- 


chinery integral to construction or construction processes. 
On the other hand, the AEC points out that the SPERT facilities 
are permanent facilities and involve reactor dynamic studies. The 


SPERT tests utilize experiments within the reactor core. In other 


words, according to the AEC, the reactor facilities of SPERT are 
permanent facilities comparable to the containment and control fa- 
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cility of LOFT. The components tested in SPERT, says the AEC, 
consist of the reactor cores which are placed in the reactor for ex- 
posure to experimental conditions of temperature and pressure. (on- 
sequently, the core itself is the component whose characteristics are 
under study whereas in LOFT the reactor system is the component 
under study. 

Pursuant to our request the AEC, on August 4, 1967, furnished 
our Office a set of pictures depicting LOFT, SPERT, SPERT II, 
SPERT III, SPERT IV and other reactor systems together with 
descriptions thereof. In addition, a more detailed comparative de- 
scription of LOFT and SPERT was furnished which we need not go 
into except to say that this comparative analysis, along with the 
pictures, convinces us that the AEC assertions above outlined with 
respect to LOFT falling within the “component language” of AECPR 
9-12.450-2(h) (3) are clearly correct. 

We are also convinced that the AEC position on LOFT is en- 
tirely consistent with past determinations by the AEC which have 
excluded other reactor test assemblies similar to LOFT from Davis- 
Bacon Act coverage. Particularly significant in this respect are the 
two experimental High Temperature Reactor Experiments (HTRE) 


and the SNAPTRAN experiments. 
The HTRE systems were dolly mounted nuclear power plants used 


in the ANP program which was undertaken to develop an airplane 
powered by nuclear reactors. These reactors were moved on their doll- 


ies into test facilities the same as LOFT. The dolly mounted experi- 


mental equipment was assembled by operating personnel as non- 
covered work in Building 607 and then moved to the [ET building for 
testing. Photographs of the two HTRE systems reveal configurations 


which are strikingly similar to LOFT. 

The objective of the SNAPTRAN programs, we are informed, was 
to assess the ability of the SNAP reactors to withstand severe re- 
activity additions which might occur during launch of the system 
into space. The tests consisted of a series of increasing reactivity ad- 


ditions to the SNAP reactor until gross destruction occurred. In the 


tests the reactor equipment, which was the equipment under test, was 
mounted on railroad dollies and transported to a permanent test fa- 


cility (IET) where the experiments were conducted. The assembly 
of the reactor systems on dollies was accomplished in the 607 Build- 
ing under contracts which did not contain Davis-Bacon Act provisions. 

In the instant case, the Manager, Idaho Operations Office, de- 
termined that assembly of LOFT was work not subject to the Davis- 
Bacon Act. This determination was made only after careful study of 
the question by the Idaho Davis-Bacon Committee. Thereafter AEC 
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Headquarters reviewed the work in question and the basis for the 
determination and concurred in that determination. It would appear 
that the manager’s determination was made not only in good faith 
but on a basis which was consistent with applicable procurement regu- 
lations (FPR 1-12.402-1(a) (3) and AECPR 9-12.402-52(a) (5) and 
(6) and with past determinations by the AEC excluding other re- 
actor test assemblies similar to LOFT from coverage of the act. Com- 
pare 44 Comp. Gen. 489, 503. In the light of the weight customarily 
given to settle administrative interpretation, and the principle that 
the interpretation of a regulation by the agency which promulgated 
it is more authoritative than that of some other agency, and having 
regard also to the terms of the Davis-Bacon Act itself, we see no valid 
reasons to disturb that determination. 

Accordingly, you are advised it is the view of this Office that any 
contract, or contracts, for the performance of reactor system as- 
sembly for the Loss of Fluid Test Experiment should not contain the 
minimum wage stipulations required by the Davis-Bacon Act, and we 
would be constrained to apply this view in the audit of expenditures 
of appropriated funds under such contract or contracts. 

A copy of this decision is being furnished to the Secretary of Labor 
for his information. 


[ B-103315 J 


Transportation—Travel Agencies—Use Approved 


The procurement of transportation through group or charter arrangements made 
by travel agents for employees traveling on official business between points in 
the United States and points in its possessions or foreign countries which results 
in substantial savings over the costs of regular individual air accommodations 
would be consistent with sections 1.2 and 3.9 of the Standardized Government 
Travel Regulations and, therefore, such arrangements may be used upon adminis- 
trative determination of substantial savings over the cost of regular individual 
air fare. However, tickets should not be obtained with Government transporta- 
tion requests but should be paid for by the traveler and the cost reimbursed to 
him, and appropriate travel advances may be made to employees to cover the 
cost of the travel procurement. 


To the Administrator, National Aeronautics and Space Administra- 
tion, October 12, 1967: 


Further reference is made to the letter dated July 7, 1967, file BFG, 
from Mr. H. Frank Hann, Acting Director of Financial Management, 
of your Administration, forwarding a letter of July 3, 1967, from your 
Ames Research Center, Moffett Field, California, in which we were 
requested to grant authority to deviate from our regulations covering 
the procurement of official passenger transportation services. 

In our decision of July 21, 1967, B-103315, authority was granted 
to reimburse two travelérs for transportation procured with cash 
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through travel agencies. We also said that we would study and advise 
you later as to the proposal of Ames Research Center that we remove 
the requirement that special authority be sought for similar travel 
where substantial savings to the Government would be realized. The 
proposal was made in anticipation that this type of travel will become 
more prevalent in the months ahead. 

Although the Research Center suggests that requests for exemption 
from our regulations to use the services of travel agencies will become 
more prevalent, our records show that during the past year for all 
Government agencies we received only approximately seven such 
requests. After our consideration of such requests, in each case we 
authorized the use of group or charter travel arrangements made by 
travel agencies for overseas or foreign air travel for official business 
between points in the United States and points in its possessions or 
foreign countries where there would be a substantial savings over the 
costs of regular individual air accommodations otherwise chargeable 
to the Government. Our authorizations generally directed that the 
tickets not be obtained through the use of transportation requests but 
should be paid for by the traveler who would be reimbursed for the 
expense and that we had no objection to appropriate travel advances 
to cover the costs of such procurement. 

While the relatively small number of such requests might suggest 
that any general exception to the individual advance authorization 
requirement may be unnecessary, we believe the relative paucity of 
such requests may be attributable to the difficulties, delays and adminis- 
trative expense incident to processing the individual requests and 
that a general advance approval of such method of procuring official 
transportation through group travel arrangements made through 
travel agents offering substantial savings from regular individual air 
fares would promote the economical use of Government funds and 
would be consistent with sections 1.2 and 3.9 of the Standardized 
Government Travel Regulations. 

Accordingly, group travel arrangements made by travel agencies 
administratively determined to offer substantial savings from regular 
air fares may be used for official business between the United States 
and its possessions or foreign countries. The tickets should not be 
obtained with transportation requests but should be paid for by the 
traveler who may be reimbursed therefor and we have no objection to 
appropriate travel advances to cover the costs of such procurement. 
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[ B-162377 J 


Pay—Retired—Election of Pay Computation Method—Most Favor- 
able Formula—Restrictions 


A Regular chief warrant officer, W-4, relieved from active duty and retired as 
an Air Force reservist in the grade of lieutenant colonel under 10 U.S.C. 1201 by 
reason of permanent physical disability who was also eligible to be retired under 
10 U.S.C, 1298, having had more than 20 years’ active service, properly is being 
paid retired pay computed under formula 1 of 10 U.S.C. 1401, the formula “most 
favorable to him,” and his retired pay may not be computed under formula 4, 
based on his higher Reserve commission grade, to establish the ‘most favorable 
formula” for him under 10 U.S.0. 1401, formula 4 pertaining exclusively to per- 
sons retired as warrant officers, and the member having been retired as 4 commis- 
Sioned officer, formulas 1 and 4 may not be combined to provide a greater amount 
of retired pay, and the computation of the member’s retired pay is restricted to 
formula 1, 10 U.8.C. 1401. 


To Lieutenant Colonel J. R. Kelliher, Department of the Air Force, 
October 17, 1967: 


Further reference is made to your letter of August 10, 1967, your 
file ALRA-1, requesting an advance decision as to the propriety of 
payment on a voucher in the amount of $24.81 in favor of Lieutenant 
Colonel Bertie L. Hawkins, USAF, retired, representing the difference 
in retired pay computed under formulas 1 and 4, 10 U.S.C. 1401, on 
the pay of the grade of lieutenant colonel. Your request was forwarded 
to this Office by letter dated August 28, 1967, from the Directorate of 
Accounting and Finance and has been assigned Air Force Request No. 
DO-AF-959 by the Department of Defense Military Pay and Allow- 
ance Committee. 

By Special Order No. AC 567, dated January 10, 1967, Chief War- 
rant Officer Bertie L. Hawkins, W-4, was relieved from active duty 
effective February 28, 1967, and retired in the grade of lieutenant 
colonel under the provisions of 10 U.S.C. 1201 by reason of permanent 
physical disability rated at 10 percent. Since he held an appointment as 
lieutenant colonel in the Air Force Reserve he was entitled, on the basis 
of the holding in the case of 7'racy v. United States, 136 Ot. Cl. 211 
(1956), to have his retired pay computed on the basis of his permanent 
Reserve grade of lieutenant colonel. At the time of his retirement the 
member, having had more than 20 years of active service, also was eli- 
gible to be retired under 10 U.S.C. 12938. 

The monthly retired pay of a person retired under 10 U.S.C. 1201 
is for computation under formula 1 of 10 U.S.C. 1401. Under that 
formula Colonel Hawkins was entitled to retired pay computed by 
multiplying the monthly basic pay of a lieutenant colonel with over 22 
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years of service (maximum amount payable) by 2% times 28, the years 
of service credited to him under 10 U.S.C. 1208(b). Thus he was en- 
titled to 70 percent of $992.40, or $694.68 per month, and it appears that 
he has been paid at that rate. 

Section 1401 of 10 U.S. Code, setting forth the methods of com- 
puting retired pay for persons retired under certain sections of Title 
10, provides in pertinent part that “if a person would otherwise be 
entitled to retired pay computed under more than one pay formula 
of this table or of any other provision of law, he is entitled to be paid 
under the applicable formula that is most favorable to him.” Since 
Colonel Hawkins was also eligible for retirement under 10 U.S.C. 
1293, he would be entitled to computation of his retired pay under 
formula 4 of 10 U.S.C. 1401 if that formula is more favorable to him 
than formula 1. 37 Comp. Gen. 794; 38 Comp. Gen. 715; and 47 
Comp. Gen. 74. 

Under formula 4 he would be entitled to retired pay computed by 
multiplying the maximum monthly basic pay of a chief warrant officer 
(W-4) (with over 26 years of service), $767.70, by 7214 percent (2% 
times the years of service (29) creditable to him under 10 U.S.C. 1405, 
including his inactive service) , or $556.58. 

Formula 1 therefore is the one “most favorable to him.” However, 
you say that “Colonel Hawkins contends, in effect, that the computa- 
tion under formula 4 should be 7214% of the monthly basic pay of a Lt. 
Colonel (his retired grade) and not that of a Warrant Officer (W-4).” 
On that premise his monthly retired pay would be $719.49 per month 
(7214 percent of $992.40) instead of $694.68, or a difference of $24.81 
per month, represented by the voucher as the adjustment of retired 
pay due him for the month of March 1967. 

In view of the doubtful aspects of the case, you request a decision 
as to whether a member serving on active duty as a Regular warrant 
officer who is found physically unfit for active military service and 
eligible for retirement under 10 U.S.C. 1293, 1401, 

a. may have retired pay computed under formula 4, 10 U.S.C. 
1401, based on a higher Reserve commissioned grade, when otherwise 
qualified, or 

b. is restricted to retired pay computed under formula 1, 10 U.S.C. 
1401? 

The statutory source of 10 U.S.C. 1401, formula 4, is stated to be 
section 14(d) (less first sentence), (f) (first sentence, less applicability 
to retired grade; and last sentence), of the Warrant Officer Act of 
1954, approved May 29, 1954, ch. 249, 68 Stat. 163, 164. 
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The second sentence of section 14(d) of the 1954 act provided that: 


Retired pay under this section shall be 24% per centum of the active duty basic 
pay he would have been entitled to receive if he had been serving on active duty 
in the warrant officer grade in which retired on the day before the date of his 
retirement under this section, multiplied by the number of years of service 
creditable in the computation of such basic pay, but not to exceed 75 per centum 
of that basic pay. 

We have recognized that formula 4 pertains exclusively to persons re- 
tired as warrant officers. See 38 Comp. Gen. 715, 717. 

While Colonel Hawkins was eligible for retirement as a warrant 
officer under 10 U.S.C. 1293, he actually was retired as a lieutenant 
colonel under the provisions of 10 U.S.C. 1201 with retired pay com- 
puted under formula 1 of 10 U.S.C. 1401. In order to be entitled to 
the higher rate of pay claimed by him, it would be necessary to com- 
bine column 1 of formula 4 with column 2 of formula 1. That is to say, 
he desires to have the best of both formulas. 

The second sentence of section 1401 appears to bar such a com- 
bination of formulas since it is there provided that “For each case 
governed by a section of this title named in the column headed ‘For 
sections,’ retired pay is computed by taking, in order, the steps pre- 
scribed opposite it in columns 1, 2, 3 and 4, as modified by the appli- 
cable footnotes.” Colonel Hawkins was entitled to retirement either 
as @ Reserve lieutenant colonel under the provisions of 10 U.S.C. 1201 
with retired pay computed under formula 1, 10 U.S.C. 1401, or as a 
chief warrant officer (W-4) under the provisions of 10 U.S.C. 1293 
with retired pay computed under formula 4. Such pay may not be 
computed by using a combination of those formulas. Accordingly, 
question a. is answered in the negative. Question b. is answered by 
stating that retired pay may be computed under the formula that is 
most favorable to the member involved. 

With respect to the case considered in 88 Comp. Gen. 521, to which 
you refer, attention is invited to the fact that there was not there 
involved an attempt to compute retired pay by using a combination of 
parts of the different pay formulas prescribed in 10 U.S.C. 1401. 

Since Colonel Hawkins has been paid all of the retired pay to which 
he was entitled for the month of March 1967, there is no authority for 
payment on the voucher submitted with your letter of August 10, 1967, 
and it will be retained here. 
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[ B-137754] 


Gratuities—Six Months’ Death—Children—Payment to Natural 
Guardian, Ete. 


The $1,000 limitation prescribed in paragraph 40504(b) (5), Department of 
Defense Military Pay and Allowances Entitlements Manual, on the payment of 
the 6 months’ death gratuity to a parent as the natural guardian of a minor 
child may be exceeded to conform to the amounts prescribed by the statutes of 
the States in which claimants reside where means are provided for the Govern- 
ment to obtain a good acquittance. Therefore, the death gratuity due the minor 
son of a deceased member of the uniformed services may be paid to the mother 
supporting her claim in behalf of the child with an affidavit substantially com- 
plying with the requirements of the California Code, upon a determination the 
showing of compliance with the $2,000 limitation imposed on the payment of 
money and personal property includes the death gratuity, and that any insurance 
proceeds due, plus other amounts, will not cause either the $2,000 limitation 
or the $2,500 restriction on the total estate to be exceeded. 


Claims—Evidence to Support—Decedents’ Estates—Payments Due 
Minor Children 


The natural guardian of the minor child of a deceased member of the uniformed 
services in documenting a claim for the 6 months’ death gratuity in excess of the 
$1,000 prescribed by paragraph 40504(b) (5), Department of Defense Military 
Pay and Allowances Entitlements Manual, should cite the State statute involved, 
and the facts bringing payment to the guardian within the purview of the State 
statute in which the persons concerned reside:should be furnished in affidavit 
form, and care should be exercised to determine that the parent understands 
the requirements of the law permitting payment to parents of small amounts 
due minors, if the matter is free from doubt, to avoid the expense of obtaining 
legal guardianship. 


Releases—Proper Release or Acquittance—Decedents’ Estates 


As the 6 months’ death gratuity payment is not considered an asset of the 
estate of a deceased member of the uniformed services but in the nature of 
survivor insurance that is payable in accordance with Federal law to persons 
listed in 10 U.S.C. 1477, the principal concern of the Government is to obtain 
a good acquittance when payment to a minor is involved, therefore, when a 
State statute provides for a good acquittance, payment of the death gratuity 
due the minor child of a deceased member of the uniformed services may be 
made to the natural guardian of the child upon compliance with the require- 
ments of the law of the State in which the claimants reside, thereby avoiding 
the cost of obtaining legal guardianship in the settling of small estates. 


To Major I. L. Ray, Department of the Navy, October 18, 1967: 


Further reference is made to your letter dated August 22, 1967, 
your file ILR-skh 5001, with enclosures, requesting an advance 
decision as to whether Mrs. Janis Sharp, custodian and natural 
guardian of Benny M. Barela, minor son of the late Lance Corporal 
Ignacio Barela, 2222704, U.S. Marine Corps, may be paid a death 
gratuity in the amount of $1,174.80 under the circumstances cited 
therein. Your request was forwarded to this Office with letter dated 
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September 11, 1967, written by direction of the Commandant of the 
Marine Corps and has been assigned Control Number DO-MC-960 
by the Department of Defense Military Pay and Allowance Committee. 

You say that Lance Corporal Barela, who died June 2, 1967, as a 
result of wounds received in combat, was divorced from Janis on 
September 23, 1965, and that she was awarded custody of their son, 
Benny M. Barela, present age 4. You forwarded with your letter DD 
Form 397, Claim Certification and Voucher For Death Gratuity, in 
the amount of $1,174.80, payable in the case of the deceased member, 
signed by Janis Sharp requesting payment to her as custodian of Benny 
M. Barela, minor son of the decedent. The application is supported by 
her affidavit under sections 1430 and 1482 of the California Probate 
Code in which she says that she is the mother of Benny Barela; that 
she is entitled to his custody; that he has no guardian of his estate, 
which is not in excess of $2,500; that he has due from his father’s estate 
money or personal property not exceeding $2,000; that she will account 
to the minor for all property she may receive when he reaches his 
majority ; and that she agrees to receipt for the property due the minor. 
With one exception, the affidavit substantially complies with the 
provisions of the California law permitting payment to a parent of 
sums up to $2,000 without the necessity of a guardian of the minor’s 
estate being appointed. 

Paragraph 40504(b) (5), Department of Defense Military Pay and 
Allowances Entitlements Manual, effective January 1, 1967, provides: 

If death gratuity does not exceed $1,000, it may be paid to a parent as natural 

custodian if the parent has physical custody of the minor child or children. Sub- 
stantiate this payment with a notarized statement executed by the natural 
guardian containing the relationship of the minor to the natural guardian; the 
fact that a legal guardian has not been appointed ; that the minor child is in the 
actual custody of the natural guardian; the child has not been legally adopted 
by other person(s) before the member’s death; and that any amounts paid will 
be held for, or applied to, the use and benefit of the minor. 
This provision apparently is based on our decision of December 16, 
1958, 88 Comp. Gen. 436, in which we held that regulations which 
would permit 6 months’ death gratuity payments due minors to be 
made to the father or the mother as natural guardian would not be 
objectionable provided that payments do not exceed $1,000. 

In view of the disparity between the limitation of the amount men- 
tioned in the 1958 decision and the $2,000 amount prescribed in the 
California Probate Code, as amended in 1965, and the “apparent un- 
warranted expense involved in the appointment of a guardian,” you 
ask whether an objection would be interposed to the payment of the 
voucher, if otherwise correct. In the event that payment is allowed, 
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you also ask for guidance as to whether and under what circumstances 
future cases of similar nature may be paid, if utherwise in consonance 
with the statutes of the State in which the claimant resides, together 
with advice relative to the appropriate documentation that would be 
acceptable to support these payments. 

The letter dated September 11, 1967, requested a decision as to 
whether paragraph 40504(b) (5), DODPM, may be revised to permit 
payments to the parent as natural guardian without appointment of a 
legal guardian to the extent authorized by the statutes of the State in 
which the parent and child reside. 

Our decision of December 16, 1958, was reached after careful con- 
sideration of the general rule of law relating to guardianship by nature 
and a review of State statutes which generally provide for the appoint- 
ment by the probate court, when found necessary, of a guardian of the 
person or of the estate of the minor, or of both, who will have the 
care and management of the person or of the estate of such minor, or 
both. Our decision to allow payment of death gratuity due minors— 
not in excess of $1,000—to a parent as a natural guardian was based 
on the longstanding procedure followed by our Claims Division of 
paying parents relatively small amounts due minors, if the matter is 
otherwise free from doubt, based on the premise that the expense of 
obtaining legal guardianship would generally be disproportionate to 
the amount due from the United States. That rule is one of convenience 
and avoids the necessity for the consideration of the laws of the 
domicile of the claimants, many of which do not recognize a parent as 
a natural guardian or provide an acquittance upon the payment to a 
parent of an amount due a minor. 

The death gratuity payment is not an asset of the estate of the 
deceased member, being more in the nature of survivor insurance. It 
is payable in accordance with Federal law to the persons listed in 10 
U.S.C. 1477 and if a minor is involved, the principal concern of the 
Government is that a good acquittance be obtained when payment is 
made, 

The provisions of section 1480 of the California Probate Code cur- 
rently in effect are as follows: 

If a minor has no guardian of his estate, money belonging to the minor not 
exceeding the sum of two thousand dollars ($2,000) or other property belonging 
to the minor not exceeding two thousand dollars ($2,000) in value may be paid 
or delivered to a parent of the minor entitled to the custody of the minor to 
hold for the minor until his majority, upon written assurance verified by the 
oath of such parent that the total estate of the minor does not exceed two 
thousand five hundred dollars ($2,500) in value; and the written receipt of such 


parent shall be an acquittance of the person making such payment of money or 
delivery of other property. [Italic supplied.] 
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Although our decision of December 16, 1958, recognized the cost 
of guardianship proceedings as a factor for consideration in cases 
involving small estates of minors not in excess of $1,000, the size of 
the estate is of no relevance if the Government can obtain a good 
acquittance by payment to a natural guardian, Where, as here, the 
law of the State where the persons concerned reside provides a means 
of obtaining a good acquittance by payment to the parent having 
custody of the minor, we see no reason why payment of the death 
gratuity should not be made in an amount in excess of $1,000 if the 
other requirements of the statute are met. Your questions are answered 
accordingly, and the above-quoted regulations may be amended in 
the manner suggested. 

Concerning the matter of documentation, any claim from a natural 
guardian for a death gratuity in excess of $1,000 due a minor child, 
should cite the State statute involved and the facts bringing payment 
to the guardian within the purview of such statute should be fur- 
nished in affidavit form. Also, as is illustrated by the present case, 
care should be exercised to determine that the parent understands the 
requirements of the law. The affidavit furnished by Mrs. Sharp in this 
case shows that the “minor has due from the above estate [estate of 
his father] money or personal property not exceeding $2,000.00.” 

We have no way of knowing whether Mrs. Sharp views the amount 
of the death gratuity as a part of her former husband’s estate and it 
may be that her son’s share of the money and personal property in the 
estate, plus the $1,174.80 death gratuity exceeds $2,000. Then too, the 
minor may have been the beneficiary of an insurance policy issued 
on the life of his father, the proceeds of which, plus the foregoing 
amounts, may have exceeded both the $2,000 and $2,500 limitations 
prescribed in the statute. It is thus possible that Mrs. Sharp cannot 
qualify for payment of the death gratuity under the statute involved. 

Accordingly, payment of the gratuity is not authorized on the pres- 
ent record. However, the voucher is returned herewith to await the 
outcome of further development action to determine whether all the 
requirements of section 1430 of the California Probate Code exist 
in this case. If at that time further doubt exists as to the action which 
should be taken, the matter should be resubmitted here for further 
consideration. 
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[ B-162571 J 


Officers and Employees—Transfers—Relocation Expenses—House 
Purchase—Closing Charges 


If the various financing costs incurred by civilian employees incident to a per- 
manent change of station in connection with the purchase of a dwelling and 
referred to as “placement fee,” “commission loan fee,” or “origination fee” are 
interchangeable terms for the expense of originating and closing a loan as 
distinguished from “points’—mortgage discounts—part of the price for the 
hire of money, the fees are reimbursable under section 4.2d of the Bureau of 
the Budget Circular No. A-56, which provides for the reimbursement of fees 
for loan applications and lender’s loan origination, but not for the reimburse- 
ment of mortgage discounts or “points.” 


To the Secretary of the Army, October 23, 1967: 


Reference is made to the request of September 18, 1967, from your 
Under Secretary, the Honorable David E. McGiffert, forwarded here 
by the Per Diem, Travel and Transportation Allowance Committee 
on September 22, 1967, PDTATAC 67-32, for an advance decision 
concerning the propriety of reimbursing an employee for certain costs 
incident to a permanent change of station and in connection with the 
purchase of a dwelling. 

The Under Secretary says that section 4.2d of the Bureau of the 
Budget Circular No. A-56, Revised October 12, 1966, provides for 
reimbursement under certain conditions for various financing costs 
required to be paid incident to the sale or purchase of a residence. 
Included among the reimbursable expenses are the fee for loan ap- 
plication and the fee for the lender’s loan origination. On the other 
hand, there are certain expenses which are excluded from reimburse- 
ment such as mortgage discounts (“points”). 

It is stated that in connection with the sale of a residence the cost 
of a percentage loan placement fee is customarily paid by the pur- 
chaser and that this fee is sometimes referred to as a “commission 
loan.” A decision is requested as to whether the fees variously referred 
to as a “placement fee,” “commission loan fee” or “origination fee,” 
associated with the placement of a loan and normally paid by the 
purchaser, is properly reimbursable to otherwise eligible civilian em- 
ployees under the provisions of the Bureau of the Budget Circular 
No. A-56, Revised October 12, 1966. 

Section 4.2d of the Bureau of the Budget Circular No. A-56, Re- 
vised October 12, 1966, provides that fees for loan applications and 
lender’s loan origination are reimbursable. Mortgage discounts 
(“points”) are not reimbursable. 

The Under Secretary refers to a Federal Housing Administration 
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regulation which permits a “placement fee” not to exceed 1 percent 
of the loan to be charged to the purchaser. Federal Housing Adminis- 
tration regulation contained in 24 CFR 203.27 provides that the mort- 


gagee may collect from the mortgagor certain fees among which is a 
charge to compensate the mortgagee for expenses incurred in orig- 
inating and closing the loan, the charge not to exceed $20 or 1 percent 
of the original principal amount of the mortgage, whichever is 
greater. 

If the various fees referred to as “placement fee,” “commission loan 
fee,” or “origination fee,” are interchangeable terms as indicated and 
are charges made by the mortgagee to compensate for expenses in- 
curred in originating and closing a loan, as distinguished from “points” 
which is a part of the price for the hire of the money, they may be 
reimbursed to eligible civilian employees incident to a permanent 
change of station and in connection with the purchase of a house, 

A copy of this decision is being furnished to the Per Diem, Travel 
and Transportation Allowance Committee. 


[ B-162244 J 
Pay—Absence Without Leave—Civil Arrest—Unexcused, Etc. 


A member of the uniformed services who at the time of conviction for a crime 
by civil authorities was found sane, a similar finding being made by the military 
authorities, but who subsequently was committed to a State hospital for the 
criminally insane, followed by placement on the Temporary Disability Retired 
List, pursuant to 10 U.S.C. 1202, has forfeited entitlement to pay and allowances 
under 37 U.S.C. 503(a) for the period from date of apprehension by the civil 
authorities until his placement on the Temporary Disability Retired List, the 
member’s commanding officer properly declining to excuse his absence from duty 
as unavoidable, and the disability of the member having been incurred during a 
period of unauthorized absence, he was not in a pay status on the day preceding 
the date of his retirement, a prerequisite to physical disability retirement and, 
therefore, the member also is not entitled to retired pay. 


To Lieutenant Colonel Frank Berrish, Department of the Army, 
October 24, 1967: 


Further reference is made to your letter of July 31, 1967, requesting 
an advance decision as to the propriety of making payment on several 
vouchers in favor of an enlisted member, retired, representing active 
duty pay and allowances for the period January 1, 1965, through 
October 19, 1966, totaling $8,040.03, and retired pay from October 20, 
1966, through April 30, 1967, totaling $1,471.19, under the circum- 
stances disclosed. Your letter was forwarded here by the Office of the 
Comptroller of the Army under date of August 8, 1967, and has been 
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allocated D.O. Number A954 by the Department of Defense Military 
Pay and Allowance Committee. 


You state that the member, while assigned to the 2nd Armored Divi- 
sion, Fort Hood, Texas, was apprehended on January 1, 1965, by the 
civil authorities and confined in the city jail for the offense of rape; 
that on January 2, 1965, he was transferred to another jail; and that 
on January 28, 1965, he appeared before a grand jury and was indicted 
for rape. You say that he was seen at the Mental Hygiene Consultation 
Service where a sanity board was held on March 10, 1965, which found 
him legally sane at that time. You state that on April 26, 1965, he ap- 
peared for a sanity hearing where it was determined that he was sane 
at the time of his alleged offense on January 1, 1965, but that he was 
insane on April 26, 1965. On the basis of those findings it is stated that 
the court ordered that he be committed to the State hospital for the 
criminally insane for an indefinite period of treatment and he was so 
transferred. You report that the sanity determinations made by the 
civilian psychiatrists were concurred in by a military psychiatrist 
after an evaluation of the member’s mental state on September 27, 1965. 

You further state that a medical board convened January 7, 1966, 
found the member medically unfit and recommended his appearance 
before a Physical Evaluation Board. The latter board, which convened 
March 29, 1966, found the enlisted man to be physically unfit by 
reason of disability rated at 100 percent and recommended his place- 
ment on the Temporary Disability Retired List. Presumably, such 
action was based on his mental condition at that time. This action was 
concurred in by the Army Physical Review Council on July 13, 1966. 
You state that active duty pay was last paid to include December 31, 
1964. 

By orders dated October 18, 1966, the member was retired by reason 
of physical disability pursuant to 10 U.S.C. 1202 with a disability 
rating of 100 percent and placed on the Temporary Disability Retired 
List effective October 20, 1966. You state that it was not until Octo- 
ber 26, 1966, that it was learned that the district court on October 6, 
1966, had found that the member was sane at that time, had convicted 
him of the crime as charged and had sentenced him to not less than 5 
nor more than 75 years imprisonment. 

It appears that the enlisted man is currently at a treatment center. 
The file contains a certificate dated March 7, 1967, signed by the Chief, 
Psychiatry Service, to the effect that a psychiatric evaluation was made 
in the member’s case at the treatment center and that his disabling 
mental condition remains essentially unchanged. The report further 
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states that he continues to be totally disabled and recommended con- 
tinuation on the Temporary Disability Retired List status with 
periodic evaluation in 18 months. 

The right of members of the uniformed services to receive pay and 
allowances while absent without leave is governed by the provisions of 
37 U.S.C. 503(a)—derived from section 4(b) of the Armed Services 
Leave Act of 1946—which reads as follows: 

A member of the Army, Navy, Air Force, Marine Corps, Coast Guard, or Coast 


and Geodetic Survey, who is absent without leave or over leave, forfeits all pay 
and allowances for the period of that absence, unless it is excused as unavoidable. 


Regulations implementing that law and in effect during the period 
here involved provided in paragraph 12122a, Army Regulation 37-104, 
February 15, 1965, that a member who is charged with a civil offense 
and confined by civil authorities is in an unauthorized absence status 
(except for the part of the period covered by authorized leave) and is 
entitled to pay and allowances for the period of confinement only if 
his commander excuses the absence as unavoidable after results of the 
trial are known. Paragraph 12122a further provides that pay and 
allowances are not authorized unless so excused, regardless of the 
outcome of the civil proceedings. 

Paragraphs 12124 and 12125 of the same regulations describe the 
circumstances for excusing or not excusing an absence as unavoidable, 
and one of the circumstances for not excusing the absence as unavoid- 
able is where the member is tried and convicted. Similar regulations 
in substantially the same form are now contained in chapter 3, section 
B, Department of Defense Military Pay and Allowances Entitlements 
Manual, Rules 5 and 6, tables 1-3-2 and 1-3-3, respectively. In this 
connection, you state that the member’s commanding officer on June 6, 
1966, declined to excuse his absence as unavoidable on the basis that 
his case did not fall within the categories set out by the regulations. 

The above regulations are in line with the longstanding rule that a 
member of the Armed Forces who is not on authorized leave and whose 
conduct has caused him to be in the hands of the civil authorities and 
thus unable to fulfill his obligation to be at his post of duty, must be 
regarded as absent without leave and his pay for such period of unau- 
thorized leave is forfeited, regardless of the outcome of the civil pro- 
ceedings, unless his absence from duty is excused as unavoidable. See 
36 Comp. Gen. 173. We stated in 39 Comp. Gen. 781, cited in your sub- 
mission, that the question of whether sufficient grounds exist for ex- 
cusing absence of members of the Armed Forces as unavoidable under 
section 4(b) of the Armed Forces Leave Act, as amended, is primarily 
for administrative determination based on the actual facts involved. 
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The mere determination that an enlisted man was mentally incompe- 
tent during a period of absence without leave will negative the imposi- 
tion of any punishment for such absence, but such a determination does 
not remove the requirement that he comply with the contractual obliga- 
tions of his enlistment in order for him to be entitled to pay. See 40 
Comp. Gen. 366, and the authorities there cited. Also, compare Merwin 
v. United States, 78 Ct. Cl. 561 (1933). 

While the record indicates that the medical authorities have de- 
termined that the member was insane subsequent to committing the 
criminal offense for which he was charged and convicted, the record 
also shows that the court found him to be sane at the time of the 
commission of the alleged offense. It is also shown that he was repre- 
sented by legal counsel at the judicial proceedings held on October 6, 
1966, in which a jury held him to be sane at that time and that follow- 
ing such hearing he pleaded guilty to the offense for which he was 
charged. 

Although he was judicially determined to be insane on April 26, 
1965, his mental condition at that time was not the reason for his being 
absent from his post of duty. It appears clear that if he had been found 
to be sane on April 26, 1965, the only change which would have fol- 
lowed would have been an earlier trial, conviction and sentence. He 
would not have been returned to military control. We see no reason why 
his absence from his station should have been excused as unavoidable 
and, since his commanding officer declined to so excuse him, his pay 
and allowances for the period involved were forfeited under the pro- 
visions of 37 U.S.C. 503(a). In the circumstances, payment on the 
vouchers representing active duty pay and allowances for the period 
January 1, 1965, to October 19, 1966, is not authorized. 

With respect to the member’s entitlement to retired pay by reason 
of disability commencing on October 20,1966, 10 U.S.C. 1202 provides, 
in pertinent part, that upon a determination by the Secretary concerned 
that a member of a Regular component of the Armed Forces “entitled 
to basic pay” who has been called or ordered to active duty for a period 
of more than 30 days, would be qualified for retirement under section 
1201 of Title 10 but for the fact that his disability is not determined 
to be of a permanent nature, the Secretary shall if he also determines 
that accepted medical principles indicate that the disability may be 
of a permanent nature, place the member’s name on the Temporary 
Disability Retired List, with retired pay computed under section 1401 

of Title 10. Section 1201(2) of Title 10 provides a limitation on retire- 
ment for a disability of a permanent nature to the effect that the disa- 
bility not be incurred during a period of unauthorized absence. The 
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information furnished indicates that the member’s mental disability 
was incurred after January 1, 1965, while absent from his station 
without leave. 

As pointed out in your submission, we said in 35 Comp. Gen. 626, 
in answer to the first question, that in the absence of a controlling 
definition in the statute, or other statutory language requiring a differ- 
ent conclusion, it was our view that the term “incurred” as used in 
subsections (a) and (b) of section 402 of the Career Compensation Act 
of 1949, ch. 681, 63 Stat. 816, 817, now codified in 10 U.S.C. 1201 and 
1202, properly is to be considered as referring to the date of onset of the 
disease or occurrence of the injury. That decision, however, affords no 
basis for concluding that the member incurred disability because of his 
mental condition prior to January 1, 1965, while entitled to receive 
basic pay. This fact must be supported by a clear and unequivocal 
medical conclusion and the record before us does not support such a 
conclusion. The only information on this matter is a statement in the 
military psychiatrist’s certificate of March 7, 1967, referring to a 
“background history of schizoid adjustment.” This falls far short of 
the legal requirements in a case of this type. 

As stated in your submission and as shown by the record, since the 
member’s term of enlistment was to have expired on October 20, 1966, 
and in order to protect any interest that the member may have, it was 
administratively recommended that he be retired by reason of physical 
disability and placed on the Temporary Disability Retired List pur- 
suant to 10 U.S.C. 1202, and that the disbursing officer should submit 
the matter to the Comptroller General for an advance decision as to the 
propriety of payment of retired pay. 

Since, as shown above, the member was not in a pay status during 
any part of the period January 1, 1965, to October 19, 1966, the day 
preceding the date of his retirement, and since he thus was not “entitled 
to basic pay” (which is a prerequisite to physical disability retirement 
under 10 U.S.C. 1202), the validity of his retirement orders is ques- 
tionable. Compare Heins v. United States, 137 Ct. Cl. 658 (1957), and 
384 Comp. Gen. 65. Accordingly, on the basis of the record before us 
there is no basis for the payment of retired pay on and after October 20, 
1966. See Longwill v. United States, 17 Ct. Cl. 288 (1881) and Charles 
v. United States, 19 Ct. Cl. 316 (1884). 

Payment not being authorized on the submitted vouchers, they will 
be retained here. 
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[ B-162021 J 


Fees—Parking—Space on a Monthly Basis—Official and Personal 
Use 


Where an employee rents a parking space on a monthly basis at his official head- 
quarters and utilizes the space for his personal use and for the purposes of 
official travel, he may be reimbursed under 5 U.S.C. 5704 on a pro rata basis for 
those days on which he uses his automobile, based on the monthly parking rate 
paid, upon administrative determination the use of the rental parking space is 
necessary because of official business and is advantageous to the Government. 
However, if the advantage or necessity is conjectural, the Government should not 
assume the cost of parking. 


To the Secretary of Health, Education, and Welfare, October 31, 
1967: 


Letter dated July 11, 1967, from the Acting Secretary of Health, 
Education, and Welfare, concerns the payment of parking fees inci- 
dent to the use of privately owned automobiles on official business. 

The Acting Secretary states that a question has arisen as to whether 
parking fees may appropriately be paid or reimbursed in situations 
where the employee rents a parking space at his official headquarters 
and utilizes that space both for his personal use and for purposes of 
official travel. Certain district office employees of the Social Security 
Administration who are required to perform frequent official travel 
by use of automobile have rented parking spaces near their offices at 
monthly rates which are perhaps half of what the daily rate would 
amount to over an entire month. In those instances where employees 
have rented parking spaces at monthly rates, they have done so because 
free parking was not available within several blocks of the offices and 
it is usually necessary when performing travel to carry materials such 
as supplies of pamphlets, administrative forms, claims folders, and 
visual aid material between the office and the automobile. 

The Acting Secretary states that the use of free parking space 
located more remotely from the office would invariably entail a loss 
of productive time, the cost of which would frequently equal or exceed 
the cost of parking fees incurred at nearby parking facilities. He 
further states that it is desirable for these employees to have their 
automobiles immediately available for use, should the necessity arise, 
even on those days when travel is not planned in advance. 

Under these circumstances our decision is requested on the following 
questions : 

1. May the costs of employee parking at headquarters on a monthly rate basis 


be reimbursed for those days on which the employee must use his automobile for 
official travel? 


2. If your answer to the above question is in the affirmative, then (a) may the 
costs of employee parking at headquarters be reimbursed on a monthly basis 
where the monthly rate is less than the costs based on daily and hourly rates for 
those days on which the employee must use his automobile for official travel, or 
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(b) should the costs be reimbursed on a pro rata basis for the actual number of 
days during the month on which the employee must use his automobile for 
official travel? 


8. If your answer to number 2.(a) is in the affirmative, may reimbursement on 
a monthly rate be made on the basis of a determination by the officer approving 
the reimbursement voucher that reimbursement on a monthly rate is advanta- 
geous to the U.S., so as to avoid the recordkeeping, computations, and reviews 
necessary to establish actual comparative costs? 


4. If your answer to number 1. above is in the negative, then, where necessary, 
may the Social Security Administration directly rent on parking lots near its 
district offices a minimum number of spaces in which employees may park on 
days when their automobiles will be required for official travel? 

Section 5704, Title 5, United States Code, authorizes payment on 
a mileage basis for the use of privately owned automobiles by em- 
ployees when engaged on official business within or outside their 
designated place of service, and in addition authorizes reimbursement 
for parking fees. Section 3.5c(1) of the Standardized Government 
Travel Regulations provides, in part, that : 

Reimbursement for the cost of automobile parking fees, ferry fares, and bridge, 
road and tunnel tolls also will be allowed unless the travel order or other admin- 
istrative determination restricts their allowance. * * * 

It is clear that under the above-cited code provision and regulations 
an employee who is authorized to use his car on official business may be 
reimbursed for the cost of parking fees. We would not object to the 
costs of employee parking at his headquarters on » monthly basis 
being reimbursed (on the basis set forth in our answer to question 2) 
for those days on which the employee uses his automobile for official 
travel, provided it be determined administratively that the use of the 
rented parking space by each of the employees concerned is necessary 
because of official business and a factual determination of advantage 
to the Government is made. We do not believe that any such policy 
should be applied to situations of conjectural advantage or necessity. 
To apply it in the latter class of cases could result in the Government 
assuming the cost of parking fees in a variety of situations not con- 
templated by your questions and our views as herein expressed. The 
first question is answered accordingly. 

As to question 2, 5 U.S.C. 5704 authorizes reimbursement of the cost 
of parking fees. Accordingly the cost of employee parking should be 
reimbursed on a pro rata basis for actual number of days during the 
month the employee used his automobile for official travel, based on 
the monthly parking rate paid by such employee. For example, if an 
employee uses his car on official business 12 days during a 31-day 
month, he may be reimbursed 12/31 of the monthly parking rate. Ques- 
tion number 2 is answered accordingly. 

In view of our answers to questions 1 and 2, answers to questions 3 
and 4 are unnecessary. 
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[ B-158027 J 


Pay—Service Credite—Cadet, Midshipman, Etc.—Nonacademy 
ce 

In the computation of retired pay authorized in 10 U.S.C. 1331-1337 for non- 
Regular service, the full-time nonacademy service of a midshipman appointed 
under section 3 of the act of August 13, 1946, 60 Stat. 1058, may be used to in- 
crease the multiplier factor in formula 3, 10 U.S.C. 1401—2%4 percent of years 
of service credited under section 1333—absent a restriction as to the status in 
which active service must have been performed in order to be creditable service. 
However, in establishing the multiplier factor, credit for inactive midshipman 
service in a Naval Reserve prior to July 1, 1949 may only be included pursuant 
to that part of clause (4), section 1333, that does not refer to service covered 
by section 1332(a)(1), the inactive service constituting “service (other than 
active service) in a Reserve component of an armed force” only within the 
meaning of that phrase in clause (4), section 1333. 


To the Secretary of Defense, November 2, 1967: 

Further reference is made to letter of September 28, 1967, from the 
Assistant Secretary of Defense (Comptroller) forwarding a copy of 
Committee Action No. 401 of the Department of Defense Military 
Pay and Allowance Committee presenting the following three ques- 
tions for decision : 


1. Under the authority of section 3(b) of the act of August 13, 1946 (Public 
Law 729, 79th Congress), Ch. 962, 60 Stat. 1057 [1058], a member is appointed 
a midshipman in the Navy and so serves on active duty for the period 20 
December 1946 through 21 July 1948. Throughout this period he had no status 
other than midshipman. May this service be used to increase the multiplier 
authorized to be applied under section 1401 of title 10, U.S. Code (Formula No. 
8) in the computation of retired pay under Chapter 67? 

2. Would the answer be the same as to a midshipman in the Naval Reserve ap- 
pointed under the authority of section 3(a) of the act of August 13, 1946 who 
similarly served on active duty? 


8. If a part of the service of the midshipman concerned in question 2 had 
been other than active service, but in the status of midshipman, may such service 
be used to increase the multiplier authorized to be applied in the computation 
of retired pay under Chapter 67, title 10, U.S. Code? 

All three questions relate exclusively to the multiplier factor in 
formula No. 3, 10 U.S.C. 1401, governing the computation of retired 
pay authorized in chapter 67 (sections 1331-1337), Title 10, U.S. 
Code, for non-Regular service. It is pointed out in Committee Action 
No. 401 that the sole issue raised is whether “full-time non-academy 
midshipman service” may be used to increase the multiplier factor 
in computing chapter 67 retired pay. It is further pointed out that 
no issue is raised with respect to academy midshipman service and the 
applicability of the provisions of 10 U.S.C. 6116 in the case of Naval 
and Marine Corps officers. 

As stated in Committee Action No. 401, under formula No. 3, 10 
U.S.C. 1401, chapter 67 retired pay is computed by taking the retiree’s 
monthly basic pay (as provided therein) and allowing 2% percent of 
it for each year of service credited to him under 10 U.S.C. 1333. Thus, 


in determining the multiplier factor for the purpose of computing the 
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retired pay of a person under chapter 67 his years of service and any 
fraction of such a year are computed by adding— 


(1) his days of active service ; 

(2) his days of full-time service under sections 316, 502, 508, 504, and 505 
of title 32 while performing annual training duty or while attending a prescribed 
course of instruction at a school designated as a service school by law or by the 
Secretary concerned: 

(3) one day for each point credited to him under clause (B) or (C) of sec- 
tion 1332(a)(2) of this title, but not more than 60 days in any one year; and 

(4) 50 days for each year before July 1, 1949, and proportionately for each 
fraction of a year, of service (other than active service) in a reserve component 
of an armed force, in the Army or the Air Force without component, or in any 
other category covered by section 1332(a)(1) of this title except a regular 
component, 


and by dividing the sum of that addition by 360. 

The term “active service”—see clause (1) above—is defined in 10 
U.S.C. 101(24) as meaning “service on active duty.” Section 101 (22) 
defines the term “active duty” as follows: 


“Active duty” means full-time duty in the active military service of the United 
States. It includes duty on the active list, full-time training duty, annual training 
duty, and attendance, while in the active military service, at a school designated 
as a service school by law or by the Secretary of the military department 
concerned. 

In decision of June 7, 1963, 42 Comp. Gen. 669, it was held that 
active duty “non-Naval Academy” midshipman service in the Regular 
Navy may be credited toward the “more than 20 years of active serv- 
ice” required for retirement under the provisions of 10 U.S.C. 6323. 
That conclusion rested on the fact that the restrictions imposed by 
10 U.S.C. 6116 on service performed as a midshipman at the U.S. 
Naval Academy (or as a cadet at the U.S. Military Academy), if ap- 
pointed as a midshipman or cadet after March 4, 1913, are not appli- 
cable to active duty “non-Naval Academy” midshipman service. 

In computing retired pay under the provisions of 10 U.S.C. 6323(e) 
the multiplier factor is based on “the number of years of service that 
may be credited * * * under section 1405,” Title 10, U.S. Code. 
Under section 1405 the number of years of service creditable for the 
purposes of section 6323(e) include “his years of active service.” In 
decision of December 20, 1965, 45 Comp. Gen. 863, it was held (quoting 
the syllabus) : 

Active service as a midshipman in the Regular Navy performed under the 
authority of section 8 of the act of August 13, 1946, by an officer retired under 
10 U.8.C, 6328, providing for the computation of retired pay at 2% percent of 
the basic pay of the grade in which retired, multiplied by the years of service 
prescribed by section 1405, may be credited to establish the percentage multiple 
for computing the officer’s retired pay, section 1405 prescribing but not defining 
“years of service,” the definitions in 10 U.8.0. 101(22) and (24) are for ap 
plication, and the paragraphs containing no restriction as to status in which 
active service must have been performed in order to be creditable, the active serv- 
tee of the officer as a midshipman is creditable under section 1405 and should 


be included in determining the percentage multiple to be used in computing his 
retired pay. 
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In view of the conclusions reached in the two decisions mentioned 
above, active service performed as a midshipman in a “non-Academy” 
status properly may be included in establishing the multiplier factor 
under formula No. 3, 10 U.S.C. 1401, in computing chapter 67 retired 
pay. Questions 1 and 2 are answered in the affirmative. 

Question 8 poses the issue whether inactive midshipman service in 
the Naval Reserve may be included in establishing the multiplier fac- 
tor in formula No. 3, 10 U.S.C. 1401. As above pointed out the multi- 
plier factor in formula No. 3 is based upon the number of years of serv- 
ice creditable under section 1833. Clause (3) of section 1333 author- 
izes credit of 1 day for each point credited under clause (B) or (C) of 
section 1332(a) (2) but not more than 60 days in any 1 year. Clause (4) 
of section 1333 authorizes a credit of 50 days for each year before 
July 1, 1949, and proportionately for each fraction of a year of service 
(other than active service) in a Reserve component of an armed force, 
in the Army or the Air Force without component, or in any other 
category covered by section 1332(a) (1) except a Regular component. 

Section 1332(b), Title 10, U.S. Code, provides that : 

(b) The following service may not be counted under subsection (a) : 

* * * € * * « 

(7) Service in any status other than that as commissioned officer, warrant 
officer, nurse, flight officer, appointed aviation cadet, or enlisted member, and 
that described in clauses (I) and (J) of subsection (a) (1). 

Since midshipman service, active or inactive, Regular or Reserve, 
is not listed in such statutory provisions, such service may not be cred- 
ited under clause (3) or that part of clause (4) of section 1333 which 
refers to service covered by section 1332(a) (1). However, in active ser- 
vice as a Reserve midshipman does constitute “service (other than ac- 
tive service) in a Reserve component of an armed force” within the 
meaning of that phrase contained in clause (4), section 1333. There- 
fore inactive Reserve midshipman service prior to July 1, 1949, should 
be credited as there prescribed in establishing the multiplier factor in 
formula No. 3, 10 U.S.C. 1401. Question 3 is answered accordingly. 


[ B-159868 J 
Bids—Competitive System—Subcontractors—Antitrust Immunity 


The fixing of prices and allocation of the coal sold to Huropean prime contractors 
by an American export association of subcontractors claiming Webb-Pomerene 
Act, 15 U.8.C. 61-65, immunity to the antitrust laws is restrictive of the com- 
petitive negotiation required by paragraph 8-102(c) of the Armed Services 
Procurement Regulation, as the requirement is not dependent upon or subject 
to the antitrust laws and, notwithstanding the contract awarded is a fixed-price 
contract, the control exercised by the Army over every aspect of the procurement 
extinguished the distinction between prime and subcontractors and the Govern- 
ment ultimately bearing the excessive subcontracting costs has been prejudiced 
by the noncompetitive activities of the subcontractors. However, although the 
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contract is voidable at the option of the Government, practical reasons preclude 
disturbing the award, but future coal procurements should be on a fully competi- 
tive basis. 


To the Secretary of the Army, November 7, 1967: 

Reference is made to a letter dated May 17, 1967, from the Acting 
Director of Procurement Policy and Review, furnishing our Office 
with a report on the protest by Ginsburg & Feldman, attorneys for 
Independent Miners & Associates, under request for proposals (RFP) 
No. DAJA37-67-—R-0248, issued by the United States Army Procure- 
ment Center, Frankfurt, Germany, for the procurement of coal for 
use by the Army at European bases during fiscal year 1968. The pri- 
mary basis of the protest is directed to the fact that the RFP is, by 
its terms, restrictive of competition. A similar protest was filed by 
DeHumber Handelmaatschappij, the European importer for coal 
mined by the independent miners, with regard to the procurement of 
coal for use at European bases during fiscal year 1966. That protest 
was considered in our decision B-157145 dated May 3, 1966, 

The nature and history of this procurement were set forth in our 
earlier decision and therefore need not be restated in detail here. For 
the purposes of this decision, it is sufficient to note that, for policy 
reasons, coal for use by the Army in Europe has been procured since 
1962 in Europe from European prime contractors, who are required 
by the terms of the annual RFPs to supply only American coal 
procured from American exporters, who in turn buy from American 
mines. Since the beginning of this procurement in 1962, the Anthracite 
Export Association (AEA), which is composed of members of the 
“Big 6” American mines, and the association’s common export com- 
pany, Foreston Coal Company (Foreston)—all of whom are potential 
first or second tier subcontractors to the prime offeror—have joined 
together to fix prices and allocate shares of coal to be supplied through 
Foreston under the authority of the Webb-Pomerene Act, 15 U.S.C. 
sections 61-65. This statute provides immunity from the antitrust stat- 
utes in the case of associations entered into for the sole purpose of 
engaging in export trade, And, in this regard, we note that a suit has 


been filed by the Department of Justice against AEA in November 
1965, alleging that the price fixing and coal allocation practices en- 
gaged in by AEA are not protected by the Webb-Pomerene Act and 
that therefore such practices are prohibited by the antitrust laws. 


We stated in our earlier decision on the 1966 fiscal year procurement 
that: 


* * * in bid protest cases our Office is primarily concerned with determining 
whether the award of a Government contract will be, or has been, made in 
accordance with the requirements of applicable procurement laws and regula- 
tions. Our Office is not directly concerned with enforcement of the antitrust laws, 
and any question arising with’ regard to violation of such laws is properly for 
consideration by the Department of Justice. 
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The decision concluded that there was no statutory or regulatory 
prohibition against the award of Government contracts to firms which 
have been charged with, but not convicted of, violations of the anti- 
trust laws. 

The current protest does not challenge the validity of this proposi- 
tion. Rather, it is now contended that, irrespective of any antitrust 
violations, the price fixing and coal allocation practices of AEA vio- 
late the mandate in Armed Services Procurement Regulation (ASPR) 
3-102(c) which requires that negotiated procurements be on a com- 
petitive basis “to the maximum practical extent,” and that the pro- 
priety of these practices therefore is cognizable by our Office. 
Accordingly, the Independent Miners have requested that the RFP 
be appropriately amended to assure adequate competition. We are 
advised that award of a contract under the instant RFP was made 
on July 7, 1967. 

The provisions of the fiscal year 1968 RFP which are pertinent to 
our consideration of the protest are set out below: 


SP-8 OHRTIFICATH OF INDEPENDENT PRIOR DETERMINATION 


1. Each prime offeror shall require all tiers of sales agents and prospective 
US suppliers of prepared coal hereunder to submit the following certificate, 
which the prime offeror must submit to the Contracting Officer with his offer: 

(a) By submission of this proposal, I certify, and in the case of a joint 
proposal, each party thereto certifies as to its own organization, that in con- 
nection with this procurement : 

(1) the prices in this proposal have been arrived at independently, without 
consultation, communication, or agreement, for the purpose of restricting com- 
petition, as to any matter relating to such prices with any other offeror or with 
any competitor ; 

(2) unless otherwise required by law, the prices which have been quoted in 
this proposal have not been knowingly disclosed by the offeror and will not 
knowingly be disclosed by the offeror directly or indirectly to any other offeror 
or competitor at the same subcontract tier ; and 

(3) no attempt has been made or will be made by the offeror signing this 
certificate to induce any other person or firm to submit or not to submit a pro- 
posal for the purpose of restricting competition. 

(b) Bach person signing this proposal certifies that : 

(1) he is the person in the offeror’s organization responsible within that 
organization for the decision as to the prices being offered herein and that 
he has not participated, and will not participate, in any action contrary to 
(a) (1) through (a) (3) above; or 

(2) (i) he is not the person in the offeror’s organization responsible within 
that organization for the decision as to the prices being offered herein, but that 
he has been authorized in writing to act as agent for the sons responsible 
for such decision in certifying that such persons have not ticipated, and will 
not participate, in any action contrary to (a) (1) through (a) (3) above, and as 
their agent does hereby so certify ; and 

(ii) he has not participated, and will not participate, in any action contrary 
to (a) (1) through (a) (3) above. 


SIGNED 


2. A proposal will not be considered for award where (b) above has been 
deleted or modified. Where (a)(1), (a) (2), or (a)(3) of the certificate has 
been deleted or modified, the proposal will not be considered for award unless 


the offeror, who is required to sign the certificate, furnished with his proposal 
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a signed statement which sets forth in detail the circumstances of the disclosure. 
Where any tier subcontractor has deleted or modified (a) (1), (a) (2), or (a) (8) 
of the certificate, the prime offeror will submit the certificate to the Contracting 
Officer as soon as practicable after receipt from the prospective subcontractor. 
The Contracting Officer will then forward the certificate to the Assistant 
Secretary of the Army (I & L) or his designee, who will determine whether 
(i) to accept the proposal as being in the best interest of the Government, or 
(ii) to reject the proposal if he determines that the deletion or modification in 
the certificate was made because of activities constituting unlawful restriction 
of competition. 


SP-21 COMPHTITION IN SUBOONTRAOTING 


a. All offerors shall select subcontractors (including suppliers of prepared 
coal) on a competitive basis to the maximum practical extent consistent with 
the objectives and requirements of the procurement. As a minimum, the prime 
offeror shall solicit all known responsible US coal export firms and sales agencies 
interested in participating in this procurement, and shall require such export 
firms and sales agencies to solicit the maximum number of responsible suppliers 
of prepared coal consistent with the organizational structure of the export 
firm or sales agency. This requirement is not intended to require or encourage 
any firm to solicit or interfere with the business relationships of any competing 
organization which has established legal and proper franchise arrangements, 
or any other recognized exclusive agency arrangements, with its clients or 
members. When a solicitation is issued and the individual or firm to which 
it is issued refuses to give a quotation, the firm issuing the solicitation shall 
make a record of the solicitation, including the date, the firm solicited, and the 
grounds given (if any) for the refusal to give a quotation. This record shall 
then be transmitted to each successively higher tier of prospective subcon- 
tractors up to the prime offeror, who shall then provide such record to the 
Contracting Officer. 

b. Each prime offeror agrees to insert the above subparagraph a in all of 

his solicitations, and to require each tier of prospective subcontractors to insert 
the same provision in their solicitations. 
NOTE: A list of known US coal export firms and sales agencies is attached 
as Appendix A, dated March 67, to the request for proposals, The list furnished 
is not to be considered as limiting the offeror to the firms appearing thereon, 
nor does the furnishing of a list constitute an approval of the sources as sub- 
contractors. If offerors do not solicit all firms on the list furnished, reasons 
for not doing so will be furnished the Contracting Officer in writing when sub- 
mitting their proposals. Offerors not including reasons for non-solicitation will 
not be considered for award. 


SP-25 SUBOONTRAOTING-ALL TIERS 


Except as otherwise provided in the contract, the contractor shall not, without 
the prior written consent of the contracting officer, place any subcontract 
hereunder which amounts to $100,000, or its equivalent in local currency, or 
more, or which, together with current subcontracts with the same subcontractor, 
will aggregate $100,000, or its equivalent in local currency, or more; nor shall 
the contractor or any subcontractor permit lower tier subcontractors to place 
subcontracts or purchase order hereunder unless the lower tier subcontractors 
agree to obtain the prior written consent of the contracting officer for the place- 
ment of such subcontracts or purchase orders which amount to $100,000, or 
its equivalent in local currency, or more, or which with current subcontracts with 
the same subcontractor will aggregate $100,000, or its equivalent in local cur- 
rency, or more. Subcontracts requiring submission to the Contracting Officer 
for approval pursuant to the above clause will be mailed or otherwise furnished 
the Contracting Officer so as to reach him not later than 30 days after date of 
award of prime contract. 


The protestants contend specifically that the competitive negotia- 
tion contemplated by ASPR 3-102(c) is frustrated by the inclusion of 
clauses SP-8 and 21, quoted above, and by clause SP-3, which permits 
“all or none” quantity discount. It is also contended that unduly re- 
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strictive specifications with regard to ash and fusion temperatures 
violate ASPR 1-1201(a) which requires that specifications state 
only the minimum needs of the Government. The protestants point 
out that our May 3, 1966, decision considered this point and concluded 
that adequate information for the drafting of specifications did not 
exist and that tests should be performed in order to assure that the 
Army specifications stated only the minimum needs of the Government. 
The protestants further point out that to date the tests have not been 
performed, even though one procurement has been effected and a 
second fiscal year procurement is in process. We are therefore re- 
quested to “determine the ASPR 1-1201(a) issue on the fairly sub- 
stantial record before you.” 

Paragraph SP-8 requires that all tiers of subcontractors submit a 
certificate of independent price determination, and, if portions of the 
certificate are deleted or modified, to submit a statement detailing any 
disclosure of price information. In cases where such statements are 
submitted in lieu of the completed certificate, the Assistant Secretary 
of the Army (Installations and Logistics) is required to reject the 
proposal if he determines that the deletion or modification was made 
“because of activities constituting wnlawful restriction of competition.” 
[Italic supplied.] The protestants maintain, and we agree, that the in- 
sertion of the word “unlawful” in this clause renders it ineffective in the 
case of price disclosures by AEA so long as it can claim antitrust ex- 
emption under the Webb-Pomerene Act. The protestants advise that 
the Agency for International Development (AID) has developed a cer- 
tificate of independent price determination which specifically precludes 
price disclosure by a so-called “Webb-Pomerene Association” and they 
urge that the Army is required by ASPR 3-102(c) to insert a similar 
certificate in the current RFP to assure adequate and effective price 
competition. 

The above-quoted certificate of independent price determination 
was included in the solicitations for fiscal years 1967 and 1968. In 
response thereto, the members of AEA submitted statements wherein 
they admitted price fixing and allocation practices under the Webb- 
Pomerene exemption. A representative sample of the statements sub- 
mitted is set out below: 

The undersigned is a member of the unincorporated Anthracite Dxport Asso- 
ciation, which was duly organized in 1952 for the sole purpose of engaging in 
export trade, as provided in the Export Trade Act (Title 15 U.S. Code, § 62), 
and which is actually engaged solely in such export trade. The Association has 
duly filed with the Federal Trade Commission the Annual statements required 
by law and has not failed to furnish to that Commission any required informa- 
tion as to its organization, business, conduct, practices or other matters. 

In offering anthracite coal in connection with the U.S. Army’s Request for 
Proposals DAJA37-67-—R-0248, the undersigned has been and is acting as a 


member of such Association, in conjunction with other such members. Agree- 
ments mAde and acts done by this unincorporated Association, Le. its members, 
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in the course of export trade are specifically exempted by the aforesaid Federal 
statute from the Federal antitrust laws, within certain stated limitations. Ob- 
serving those limitations, members of the Association, including the under- 
signed, acting solely as such members, have entered into consultations, dis- 
closures and agreements between themselves in respect of quantities, prices 
and related matters in connection with the aforesaid proposed export trans- 
action. Solely because of such actions, taken within the framework of the 
Association and believed to be permitted by law, the undersigned has modified 
(a) (1), (a) (2) and (a) (3) of the Certificate of Independent Price Determina- 
tion being furnished on its behalf in connection with the aforesaid Army 
procurement. 

The May 17, 1967, letter from the Acting Director of Procurement 
Policy and Review states that the “Certificate of Independent Price 
Determination” clause contained in ASPR 1-115 was adopted, as above 
quoted, for use in the European coal procurement, but that it was 
determined that the factual issue as to whether or not Webb-Pomerene 
subcontractor sources actually restricted competition was “one of 
the major elements of the litigation in the District Court of Pennsyl- 
vania” and that the clause should therefore be worded so as to allow 
consideration of proposals from subcontractors claiming Webb-Pom- 
erene immunity. 

Our understanding of the Webb-Pomerene issue in litigation is that 
the question is not whether Webb-Pomerene activity restricts compe- 
tition, but rather, whether the restriction of competition resulting 
from the admitted price disclosure and coal allocation practices of the 
“Big 6” is in fact protected and countenanced by the Webb-Pomerene 
exemption. It may be fairly stated that disclosure of prices and allo- 
cations among competitors can have no other result but to restrict 
competition. Such disclosures or allocations are admitted in the state- 
ments accompanying the Independent Price Certificates submitted by 
the “Big 6.” The insertion of the word “unlawful” in the current cer- 
tificate of independent price determination appears to us to be a tacit 
admission that Webb-Pomerene activity does, in fact, have the effect 
of restricting competition. 

With regard to the Pennsylvania litigation, we have been informally 
advised by Department of Justice representatives that a stipulation of 
facts has been filed with the court wherein it is stipulated that the 
litigation is limited to the single question as to whether the Webb- 
Pomerene Act immunizes the price fixing and allocation practices of 
AEA from the application of section 1 of the Sherman Act, 15 U.S.C. 1. 
We also have been informally advised by Department of Justice rep- 
resentatives that no conflict would exist if our Office exercised its 
jurisdiction to determine whether these practices constituted improper 
restrictions on competition for the award of a Government contract. 

The question for decision, therefore, is the one raised by the pro- 
testants, i.e., whether the price fixing and allocation practices of AEA 
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are patently inconsistent with and in derogation of the requirement 
of ASPR 3-102(c) that negotiated procurements be on a competitive 
basis “to the maximum practical extent.” 

Generally speaking, the provisions of ASPR and the military 
procurement statute relate to dealings between the Government and 
bidders or offerors and/or its prime contractors and, therefore, do not 
apply to dealings between such primary parties and their subcontrac- 
tors. B-150108, April 23, 1963; 41 Comp. Gen. 424. However, those 
cases recognize that in the case of prime contracts providing for cost 
reimbursement where subcontracting costs are borne by the Govern- 
ment, subcontracts should not be approved where their execution 
would be prejudicial to the interests of the Government. While the 
contract in the instant case is a fixed-price contract, the rationale 
applied in cost-type contracts is applicable here because, in this par- 
ticular case, the prices quoted to the prime contractor by the American 
coal exporter bear a direct and substantial relation to the prices 
quoted to the Government by the offerors and are, therefore, ulti- 
mately borne by the Government. This is so because the fixed price to 
the Government is composed basically of the cost of coal to the prime 
contractor, the cost of transportation, and the prime contractor’s 
handling costs. The cost of ocean transportation, as opposed to the 
cost of inland transportation after acceptance in Europe, can fairly 
be excluded from any consideration of relative cost factors because 
it will be the same at any given time for all prospective contractors. 
The cost of inland transportation and the incidental handling costs 
comprise but a small percentage of the total cost, with the result that 
the price of coal may be said to directly determine the price quoted 
by the prospective prime contractor. For example, in the 1966 pro- 
curement, the average price per metric ton, exclusive of ocean trans- 
portation, paid to the prime contractor by the Government was ap- 
proximately $23 while the average price per metric ton paid to 
Foreston by the prime contractor was approximately $18 or roughly 
78 percent of the total price. Similarly, in the 1964 procurement the 
percentage was approximately 75 percent, and in 1965 it was approxi- 
mately 77 percent. 

Additionally, while under the contract the Government does not 
take title to the coal until it is inspected and accepted in Europe, 
the control exercised by the Army over every aspect of the procure- 
ment, from the mine to ultimate destination, points up the over- 
riding importance to the Government of the “subcontract” cost of 
coal to such an extent that the usual lines of distinction between prime 
and subcontract tiers become relatively unimportant. Many of the 
controls exercised by the Army are those which normally would be 


313-968 O-69—17 





230 DECISIONS OF THE COMPTROLLER GENERAL [47 


considered to be indications of ownership. For example, (1) ocean 
transportation of coal procured under the instant contract, as well 
as under several preceding contracts, is accomplished by the Military 
Sea Transportation Service (MSTS), although ASPR 1-1404 spe- 
cifically reserves the use of MSTS to the transportation of materials 
and supplies already owned by the Government; (2) no Shipper’s 
Export Declaration Forms, which are generally required of exporters 
by 15 CFR 30.1 for use by the Department of Commerce, were filed, 
although the only applicable exemption to the filing requirement ap- 
plies to commodities consigned to the United States Armed Forces 
for exclusive use as opposed to commodities not so consigned but 
destined for the ultimate use of the Armed Forces; and (3) the pay- 
ment of custom duties and taxes was exempted under a provision of 
the Status of Forces Agreements which permits duty free import 
of provisions and supplies to be used by United States forces rather 
than under the annual duty free allowance for U.S. source coal which 
would be for application absent the Government control of the coal. 
Finally, the Government approved the sources of the mined coal, pre- 
scribed stringent specifications for that coal, and reserved the right to 
inspect the coal during its transportation phase. 

We think that the above aspects of this procurement reasonably 
establish that the nominal prime and first tier subcontractors are, in 
reality, mere conduits providing coal distribution services to the Gov- 
ernment, In view of the special nature of this procurement, it is our 
opinion that the strict application of the general rule that the pro- 
visions of ASPR and the procurement statute do not apply to sub- 
contract matters would be inappropriate in this situation. 

The underlying policy of the military procurement statute and 
ASPR as expressed in ASPR 1-300,1, 3-102(c), and 3-802.2 is that 
reasonable prices may be obtained only when there is secured the 
maximum competition possible under the circumstances of the par- 
ticular procurement. In particular, ASPR 3-102(c) provides, in perti- 
nent part: 

Negotiated procurements shall be on a competitive basis to the maximum prac- 
tical extent. When a proposed procurement appears to be necessarily noncom- 
petitive, the purchasing activity is responsible not only for assuring that com- 
petitive procurement is not feasible, but also for acting whenever possible to 
avoid the need for subsequent noncompetitive procurements, This action should 
include both examination of the reasons for the procurement being noncompeti- 
tive and steps to foster competitive conditions for subsequent procurements, * * * 

Clearly, as discussed above, there can be no competition where 
prices are disclosed and allocations are made between competitors. The 
“Big 6” producers and their export company, Foreston, are the only 
offerors who are capable of offering the entire quantity requested by 
the RFP. In our opinion, the inescapable conclusion to be drawn from 
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this situation is that the Government is deprived of a competitive 
price at the prime contract level because of the noncompetitive activi- 
ties of the prospective subcontractors. The stated purpose of the Army 
in inserting the certificate of independent price determination clause 
as well as the competition in subcontracting clause in the last two 
annual RFPs was “to obtain maximum competition.” But no “com- 
petition” has resulted in view of the Webb-Pomerene activity which 
has been permitted by the terms of such clauses. It is our opinion that 
the award of coal subcontracts to producers engaged in Webb- 
Pomerene activity was, and is, prejudicial to the interests of the Gov- 
ernment because of the noncompetitive nature of that permissive ac- 
tivity. The Armed Services Procurement Regulation—which has been 
accorded the force and effect of law—requires “maximum price com- 
petition.” Clearly, this requirement is not dependent upon or subject 
to the antitrust laws. Hence, it is our view that the action of the con- 
tracting officer in approving subcontracts containing admissions of 
price fixing and allocation practices was improper and rendered the 
award suspect. 

We cannot conclude, however, that the award in the instant case 
is void ab initio since the contracting officer acted in good faith in 
reliance upon the advice and recommendations of authorized officials 
of your Department. Accordingly, we conclude that the resulting 
contract is voidable at the option of the Government. In this regard, 
we are advised that substantial costs have already been incurred in 
the initial stages of this contract; that there are no substantial reserves 
of coal on hand in Europe; and that because of the complicated ar- 
rangements necessary to assure timely shipments of coal to European 
bases, any delay in implementing the instant contract would seriously 
jeopardize timely receipt of coal for use during the 1967-68 winter. 
In view of these practical considerations, we agree that the interests 
of the Government require that the award not be disturbed. However, 
we feel that it is imperative that immediate steps be taken to assure 
that future coal procurements of this nature are on a fully competitive 
basis. It is our opinion that the certificates of independent price de- 
termination and the competition in subcontracting clauses should be 
redrafted to preclude any Webb-Pomerene activity in connection with 
such future coal procurements. 

With regard to the specifications for ash content and fusion tem- 
perature, we again request, as we did in our decision of May 3, 1966, 
B-157145, that the tests now being performed by the Bureau of Mines 
to determine the minimum acceptable specifications be expedited and 
that the test results be taken into consideration in determining the 
Government’s actual minimum requirements for future anthracite 
procurements. 
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In this regard, and pointing up the compelling need for expedition 
of the tests, an audit of the history of this procurement recently com- 
pleted by the General Accounting Office has disclosed that in addition 
to the 2,876 metric tons accepted under the fiscal year 1967 contract 
with an ash content in excess of 9.75 percent mentioned in the May 17, 
1967, letter from the Acting Director of Procurement Policy and 
Review, 539,181 metric tons amounting to approximately 55 percent 
of the total tonnage received were accepted in fiscal year 1965 with an 
ash content in excess of 9.75 percent. Similarly, 402,249 metric tons 
amounting to approximately 45 percent of the total tonnage received 
were accepted in fiscal year 1966 with an ash content in excess of 9.75 
percent. In fact, the audit also discloses that price premiums were paid 
on this high ash content coal in some instances because the BTU 
characteristics of the coal were sufficiently in excess of those required 
by the specifications to warrant payment of a premium under the terms 
of the contract. 

It seems clear, therefore, that BTU characteristics are more im- 
portant than ash content and that coal containing ash in excess of 
9.75 percent could be satisfactorily used so long as it is acceptable 
from a BTU standpoint. If experience in this procurement has shown 
this to be the case, it is suggested that serious consideration be given to 
relaxing at least the ash content requirement before the completion of 
the Bureau of Mines tests. 

On the question of the “all or none” quantity discount, the protes- 
tants contend that since only one offeror can quote on the entire coal 
requirement, an offer of an “all or none” quantity discount results in 
higher rather than lower prices to the Government because its ultimate 
effect “is to eliminate competition in the procurement, thus increasing 
the cost of the procurement in the long run.” The protestants also con- 
tend that the application of an “all or none” discount can serve to 
increase the cost in an individual instance because a discount not re- 
lated to cost economies offered by the only producer capable of supply- 
ing the entire quantity could result in a higher price being paid on 
all blocks than the price which would be made possible by accepting 
a lower price offered by a small producer on some blocks coupled with 
a partial discount from the large producer on the remaining blocks. 
In support of this contention, the protestants present a hypothetical 
example showing how a lower offer on only a portion of the total re- 
quirement can be defeated by the application of the “all or none” 
discount. 

Our May 3, 1966, decision stated in this regard : 
We have held that under formally advertised bidding conditions an “all or 


none” bid submitted in respanse to invitation for bids for definite quantities may 
be considered even though there is no provision therefore in the invitation and 
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that an award of all lots to one bidder, where no more advantageous price may 
be obtained otherwise, is not objectionable. 35 Comp. Gen. 383 and cases cited 
therein. Compare 41 Comp. Gen. 455. It hardly need be emphasized that, all other 
things being equal, if such results are permissible in formally advertised pro- 
curements they may certainly be permitted in negotiated procurements. 

While the hypothetical example shows how, under the conditions 
stipulated, the application of an “all or none” discount could cost 
the Government more money, we feel that any determinations by our 
Office of possible savings to be gained by eliminating the discount 
would, on the basis of the record before us, be at best conjectural. 
Therefore, we cannot conclude that a more advantageous price could be 
obtained by elimination of the discount. However, we note that the 
Department of Justice, in a letter dated May 20, 1966, addressed to 
Major General John A. Goshorn, Director of Procurement, is also 
highly critical of the “all or none” discount on the ground that its 
net result is higher rather than lower prices. In view of this, we 
suggest that the practice of permitting such a discount from the only 
bidder capable of supplying the entire coal requirement be thoroughly 
reviewed, and if it is determined that such practice could result in 
higher prices, the “all or none” discount should be eliminated. 

In accordance with the foregoing considerations, we conclude that 
future RFPs should contain effective and meaningful certificates of 
independent price determination and competition in subcontracting 
clauses. Also, consideration should be given to revising the coal speci- 
fications to reflect what experience has apparently shown to be the 
minimum needs of the Government. 


[ B-162092 J 


Bids—Evaluation—Aggregate v. Separable Items, Prices, Ete.— 
Single v. Multiple Awards 


The award of a single janitorial service contract at a higher cost than the 
award of multiple contracts would have cost on the basis that the aggregate 
award would permit centralized management by the contractor having a superior 
performance record and Government administration of one contract, and that the 
savings effected by making multiple awards would be minimal compared with 
the magnitude of the contract, is not justified absent the offset of the higher 
price by administrative savings and the inclusion in the invitation of provisions 
for such an award and the establishment of administrative cost savings for use 
in evaluating bids pursuant to paragraph 2-201(b) (xix) of the Armed Services 
Procurement Regulation, and as an award may be justified on the basis of 
reference in 10 U.S.C. 2305(c) to “price and other factors considered” only when 
a low bidder is not qualified, should the low bidder on several of the fnvitation 
items qualify and be willing to accept an award, these items should be deleted 
from the contract and reawarded. 


To the Secretary of the Army, November 9, 1967: 


Reference is made to a letter of September 28, 1967, OASA (I&L) 
(PP), forwarding a report on the protest of Daniels-Hawaii, Ltd., 
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under solicitation No. DAGA-01-67-B-0174, covering janitorial serv- 
ices at Fort Shafter, Fort DeRussy, Schofield Barracks, and other 
Army installations in Hawaii. 
The invitation required the bidder to quote prices on all items, 
namely 1, 1a, 1b, 2, 2a, 3, 4, 4a, and 5. The invitation further provided : 
AWARD: AWARD will be made on either A or B as follows: 


A—on an “all or none” basis for Items 1, 1a, 1b, 2 and 2a inclusive, and 
a separate award on Item 3, 4 and 4a. 
B—On Item 5. 


Item 5 was for all the work called for under items 1 through 4a in- 
clusive. This award clause reserved to the Government the right to 
make two separate awards by areas or to make award for all items to 
a contractor on the basis of his aggregate bid under item 5. Seven 
bids were received; the contracting officer evaluated the three low 
bids on both a multiple award basis and on a single award basis, 
taking into consideration all discounts offered. Notwithstanding 
that a saving could be realized by making multiple awards, the con- 
tracting officer determined that award on the basis of the low ag- 
gregate or total bid under item 5 was in the best interest and to the 
advantage of the Government. Award of the total procurement was 
made to Pyramid Enterprises, Incorporated, on June 26, 1967, 

The general rule, where the Government has reserved the right to 
award items separately or in the aggregate, is that awards are per- 
mitted to be made to one or more bidders for one or more items or to 
one bidder for all items, depending on which is more in the interest 
of the Government. B-149085, August 28, 1962. In this instance the 
contracting officer felt an aggregate award was in the best interest of 
the Government in that it would provide centralized management by 
one contractor and administration of only one contract, allow total 
award to a contractor with a superior performance record, and the 
saving of over $3,000 was minimal compared with the magnitude of 
the contract. We do not concur with this decision. Award should be 
made to the responsible bidder whose bid conforms to the invitation 
and will be most advantageous to the Government, price and other 
factors considered. 10 U.S.C. 2305(c). This Office has held that pro- 
vision to require award to the low bidder with certain exceptions 
not applicable here. 37 Comp. Gen. 330; 28 id. 662. 

When the contracting officer reserves the right to make multiple 
awards Armed Services Procurement Regulation 2-201(b) (xix) re- 
quires substantially the following provision to be inserted in the 
invitation : 

EVALUATION OF BIDS. In addition to other factors, bids will be evaluated 


on the basis of advantages or disadvantages to the Government that might result 
from making more than one award (multiple awards). For the purpose of making 
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this evaluation, it will be assumed that the sum of $50 would be the administra- 
tive cost to the Government for issuing and administering each contract awarded 
under this invitation, and individual awards will be for the items and combina- 
tions of items which result in the lowest aggregate price to the Government, in- 
cluding such administrative costs. 


The contracting officer should have used the method prescribed by 
regulation in evaluating the bids. Further, this Office has held that in 
determining the best interest of the Government the phrase “price 
and other factors considered” does not justify award to other than 
the low bidder, unless that bidder is found not qualified. 37 Comp. 
Gen. 550. Considerations of centralized management and administra- 
tion justify an aggregate award at a higher price only when the higher 
cost is offset by administrative savings; and even in those circum- 
stances the invitation must provide for such award and establish the 
administrative cost saving to be used in bid evaluation. 

The language of the invitation set out above calls for an aggregate 
award or separate awards by areas. Award for items 1, la, 1b, 2 and 2a 
was to be made on an “all or none” basis with a-separate award for 
items 3, 4, and 4a. The language used implies only a single award for. 
the latter three items, not three individual awards. This Office has 
taken the position that the use of the term “award” in the singular 
without further explanation could well lead the bidders to assume 
that bids were solicited, and that award would be made, on an “all or 
none” basis. B-143263, July 28, 1960. In this case the conclusion is sup- 
ported by the fact that the work to be performed under items 4 and 4a 
involve the same building. It is unlikely that the contracting officer 
intended to have one contractor doing the general cleaning of a build- 
ing (item 4) and another contractor cleaning both sides of the windows 
with bars (item 4a). The problems of administration and coordina- 
tion of separate contracts for items 4 and 4a negate the drawing of 
such an inference in the absence of clear evidence that two contracts 
were intended. Further, the record indicates that the contracting officer 
in evaluating the bids considered only a single award for items 3, 4 and 
4a. Therefore, in view of the interrelation of items 4 and 4a and the 
language of the invitation, we find no basis for interpreting a “separate 
award” to mean individual awards for each item. Rather, we conclude 
one award for item 3, 4, and 4a, or the Schofield Barracks area was 
intended. 

The contracting agency should include the clause appearing in 
Armed Services Procurement Regulation section 2-201(b) (xix), en- 
titled “Evaluation of Bids,” in any solicitation for a similar pro- 
curement in the future. Further, for the reasons stated the award of 
items 3, 4, and 4a should be deleted from the contract with Pyramid 
Enterprises. However, if Daniels-Hawaii, the low bidder, is now 
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unwilling to accept award of those items, or if that company is not an 
otherwise acceptable bidder, the contract with Pyramid Enterprises 
may be allowed to remain as awarded. 


[ B-160692 J 


Contracts—Specifications—Restrictive—Disposal Areas Under 
Dredging Contracts 


The restrictions contained in an invitation for bids that precluded consideration 
of a more economical and practical method of river dredging to be accomplished 
by means of alternate rehandling operations and use of other than Government 
furnished disposal areas, although the invitation provided for negotiation of 
alternate disposal areas after contract award, were unjustified, and the alter- 
nate bidding method not per se invalid nor considered bidding on a different job 
but rather bidding on a common basis with other bidders, meeting the needs of 
the Government, the restrictions on a bidder’s customary internal operations, 
even if intended to encourage other bidders, were inconsistent with the full and 
free competition contemplated by 10 U.S.C. 2305 and, therefore, the invitation 
should be canceled and reissued, or modified. However, if the full and free com- 
petition required under section 2305 creates dredging procurement problems, the 
matter should be presented to the Congress. 


General Accounting Office—Decisions—“Dictum” 


A recommendation by the Comptroller General of the United States that is con- 
tained in a letter to the head of an agency rather than in the decision sent to 
the protesting bidder concerning areas in the agency’s procurement practices 
which were brought to light by the protest is not “dictum”—the term used as an 
abbreviation of “obiter dictum” that means a remark or opinion uttered by the 
way—and the recommendation may not be disregarded as a comment which is 
not essential and is less authoritative than the actual decision to the protestant. 
Therefore, any action by a procuring agency that is contrary to a recommenda- 
tion may result in the disallowance of credit in the disbursing officer’s accounts. 


To the Secretary of the Army, November 13, 1967: 
Reference is made to the protest of American Dredging Company 


(ADC) concerning certain restrictions contained in Invitation for 
Bids No. DACW 61-67—B-0087 issued on December 27, 1966, by the 
Philadelphia District of the Army Corps of Engineers for mainte- 
nance dredging of an estimated 2,222,600 cubic yards of material from 


four separate areas of the Marcus Hook Anchorage in the Delaware 
River. By amendment No. 0004 of February 14, 1967, the date for 
opening bids was postponed until further notice. 

The IFB provided under paragraph TP-3 of the Technical Provi- 
sions as follows: 


TP-3 DISPOSAL OF EXCAVATED MATERIAL 

a. The material excavated shall be transported, deposited, confined, and graded 
to drain within the limits of the Government furnished disposal area shown on 
the drawings. Bids received will be based on utilizing only the above described 
area. Alternate areas will not be considered until after the award of the contract. 
RBHANDLING OPERATIONS WILL NOT BH PHRMITTHD. 

b. If, after the award of the contract, a disposal area other than that stipulated 
in these specifications is proposed, its acceptance will be subject to the approval 
of the Contracting Officer after an adjustment of the contract price if found 
necessary by the Oontracting Officer to protect the Government interest. The 
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contractor shall obtain the written consent of the owners of the substitute 
grounds and furnish evidence thereof to the Contracting Officer. All expenses in- 
curred in connection with providing and making available such disposal areas 
shall be borne by the Contractor, and all materials deposited thereon, and all 
operations in connection therewith shall be at the contractor’s risk. 

Substitution of disposal areas is not considered to be “value engineering” 
within the meaning of the VALUE ENGINEERING INCENTIVD clause of the 
contract, and the Government will be entitled to the full amount of any reduc- 
tion in contract cost for permitting the use of alternate disposal areas. 

ce. Materials Excavated by Hydraulic Dredges shall be transported by pipeline 
directly to final position in the approved disposal area without rehandling or 
placing in scows or other vessels. 

d. Any material that is deposited elsewhere than in places designated or ap- 
proved by the Contracting Officer will not be paid for and the contractor may 
be required to remove such misplaced material and deposit it where directed 
at his expense. 

After the contracting officer denied ADC’s request of January 9, 
1967, that the above provision be revised to permit bidding on use 
of alternate disposal areas and rehandling operations, that company 
protested to the Philadelphia District Engineer and to this Office by 
telegram of January 17, 1967, the restrictions which prohibit respon- 
sive bids based on the rehandling of materials by bucket dredging 
operations and the use of alternate disposal areas. Citing 43 Comp. 


Gen. 643 and B-158933, April 29, 1966, ADC stated the grounds for its 
protest as “the said restrictive language precludes bidders from sub- 
mitting bids predicated on accomplishing the dredging work and dis- 
posing of the spoil by the most economical means available to them 
thereby depriving the Government of possible savings in project costs.” 
American Dredging Company’s protest was either endorsed, or addi- 
tional protests filed, by Atkinson Dredging Company, Gahagan Dredg- 
ing Corporation, Norfolk Dredging Company, Great Lakes Dredge 
& Dock Company, Atlantic Gulf & Pacific Company, Southeastern 
Dredge Owners Association (with membership of 16 dredging com- 
panies) and the National Association of River and Harbor Contrac- 
tors (representing 22 dredging companies) all of which oppose the 
restrictions on bidding on alternate areas, and most of which advocate 
that bidders be permitted to submit bids based on utilizing the most 
economical dredging means and methods suitable for the performance 
of the work. By letter of June 2, 1967, Bauer Dredging & Construc- 
tion Co., Inc., advised this Office that it had declined to join ADC in 
the protest, and stated that it favored all firms bidding on use of an 
area furnished by the Government with consideration of alternate 
areas being reserved until after award. 

In support of its objection to the prescription against rehandling, 
ADC contended that the two shoaling areas on each side of the anchor- 
age near the center of the work area, containing estimated quantities of 
41,000 and 10,000 cubic yards of material, could be more economically 
removed by use of a bucket dredge (with attendant rehandling of the 
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material) instead of by use of a hydraulic pipeline dredge, and that 
it would be uneconomical and impractica] to run a pipeline the entire 
distance across the busy anchorage to remove the isolated 41,000 cubic 
yards of shoaling material situated near the channel, or to remove by 
such hydraulic dredging skipped spots or spot shoals shown on the 
after-dredging soundings. Based on its past experience of dredging in 
the Marcus Hook area, ADC states it believes that at least 20 to 25 
percent of the total materials removed will be granular type materials 
which the successful bidder should be permitted to conserve through 
bucket dredging and rehandling operations, and that bidders should 
not be prevented from estimating the value of such materials and mak- 
ing allowance therefor in preparing their bid prices. 

Concerning ADC’s contention that it was uneconomical and imprac- 
tical to remove the estimated 41,000 cubic yards of shoaling material 
situated near the channel by hydraulic dredging pipeline equipment, 
it is stated in the contracting officer’s supplemental report of June 6, 
1967 : 


Removal of the “isolated” shoal on the northerly edge of the anchorage is no 
longer moot; the shoal does not exist. Continuing accumulation made its exist- 
ence undesirable, and it was therefore removed by Government forces between 
80 April and 13 May 1967. 


It is assumed that the removal was effected by Government hopper 


dredge. Although, as indicated above, the removal of the shoal renders 
academic the issue of whether it was uneconomical and impractical to 
remove the shoal by hydraulic pipeline dredging, the contracting offi- 
cer has stated as a matter of interest that hydraulic dredging in busy 
anchorages, including the subject one, is commonplace and feasible. 
We observe that such statement does not assert that it is commonplace 
to remove similarly situated shoals by hydraulic dredging, nor does 
it refute the specific contention that it was uneconomical to do so in 
the instant situation. While it is stated that “Continuing accumulation” 
made the shoal’s existence undesirable, the extent of such accumula- 
tion is not shown nor is it indicated that the shoal constituted a ship- 
ping hazard. In such connection, it would appear that the existence of 
the shoal was considered to be “undesirable” when it was originally 
included in the project work, and it is noted that the 230 days allowed 
by the IF'B for completion of the work extends considerably beyond 
the period when the removal was performed. Such circumstances do 
not preclude the possibility that upon further consideration it was, in 
fact, recognized as uneconomical to remove the shoal by hydraulic 
pipeline dredging, as contended by ADC, and that savings were to be 
realized by removing the shoal from the project work and performing 
the dredging “in house.” In support of its contention ADC stated: 


At the meeting held on January 5, 1967, which is referred to in the Report, 
the Contracting Officer (Ool. Watkins) told Mr. Greaser that he agreed 
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that it would be more economical to remove the isolated shoaling areas and 
“spot shoals” after dredging, with bucket dredging equipment. He stated that 
after award of the contract he would consider such a proposal based on a 
credit to the contract price. He also indicated it would be acceptable to him, 
after award of the contract, for the successful bidder to place sand and gravel 


into scows as a conservation measure provided a credit to the contract price 
was offered. 


The contracting officer’s comments thereon, which do not disavow 
the statements attributed to him, are as follows: 


Contract requirements are established, not in informal meetings with the 
Contracting Officer, but in formal Invitations for Bids, and written Amendments 
thereto, promulgated to all bidders. The Contracting Officer will, as a matter of 
policy, consider any proposal from any bidder or contractor at any time. 
Manifestly he has not accepted the proposal to amend the specifications; what 
he will do after award is not at issue, and will abide the event. 


Regarding the rehandling provision, the contracting officer reported 
(February 20, 1967) : 


14. The “Rehandling” proscribed by the specifications is a method of dredging 
in which bottom material is removed from the river bed by a clamshell 
dredge, a bucket dredge, or a dipper dredge. The material is placed in a scow 
and hauled to a selected “rehandling basin,” where it is dumped, subsequently 
to be pumped ashore. Such “rehandling operations” are permissible if heavy 
material, such as coarse sand or gravel, is to be dredged. Such operations 
are necessary, where light material is to be dredged, if there is no disposal area 
in the vicinity to which the material can economically be pumped. 

15. Neither of the above situations obtains im this case. The borings indicate 
the material to be, overwhelmingly, light, soft, organic clay—in laymen’s terms, 
mud. Its very presence in the Anchorage indicates its mobility. In such situation, 
rehandling operations permit a portion of the dredged material to escape during 
the process and to return to the river, a circumstance inimical to, and at 
variance with, the Government’s intent to get all of the material ashore and 
properly secured. Further, there is here no necessity for rehandling, because the 
Government-furnished disposal area is nearby, within reach of a hydraulic 
discharge line. 

16. This job is basically a hydraulic dredging operation, wholly and completely. 
The use of bucket, clamshell, or dipper dredges is uneconomical and unnecessary. 
In view of the nature of the material, and the location of the Government disposal 
area, it is difficult to conceive of a job in which hydraulic dredging is more 
obviously called for, 

17. On 5 January 1967 the protester conferred with the Contracting Officer 
upon the matters involved in this protest and set forth in the protester’s 
9 January letter. In view of that discussion, we believe that the protester concurs 
in our analysis of the job as basically a hydraulic operation. It happens, how- 
ever, that in hydraulic dredging, certain spots on the river bed are occasionally 
missed during the initial pass, to await discovery during the Government’s 
after-dredging survey. Specification paragraph SP-12, FINAL EXAMINATION 
AND ACCEPTANCE, requires removal of such “shoals, lumps, or other lack 
of contract depth.” It is the protester’s apparent contention that such small 
shoals can be removed more economically by bucket dredge than by hydraulic 
dredge—that it is cheaper to utilize a bucket dredge for such spot operations 
than to relocate, say, a 27’’ hydraulic dredge and its appurtenant discharge 
line for accomplishing that kind of work. He further contends that use of 
bucket dredges and scows would “permit the contractors to conserve materials 
and to use such materials for backfilling or other purposes, thereby bringing 
about further reduction of costs to the Government.” 

18. However valid the above contentions may be, the Contracting Officer finds 
them to be insufficient justification for permitting rehandling. His reasons 
follows: 

a. The incidence of skipped spots—“holidays,” as it were—is a matter within 
the contractor’s control. The more carefully the initial passes are made, the 
less return trips will be necessary to remove isolated shoals that were missed, 
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In this maintenance job, involving soft materials, there is a generous allowance 
of two feet for overdepth dredging (TP-4a.), to be paid for at the contract 
price. Accordingly, the exercise of ordinary care on this job should reduce 
“spot shoals” to a minimum, thus eliminating return trips, without which there 
need be no conjecture upon the alleged economies espoused by the protester. 

b. Paragraph SP-12, which requires removal of spot shoals, also provides, 
“but if the bottom is soft and the shoal areas are small and form no material 
obstruction to navigation, the removal of such shoal may be waived by (sic) the 
discretion of the Contracting Officer.” Exercise of such discretion is clearly 
indicated in this project. 

ce. The borings on this job fail to disclose any material suitable for “backfilling 
or other purposes,” and accordingly there will be no occasion for “the contractors 
to conserve materials.” Although it is true that isolated pockets of heavy ma- 
terial may now and then be encountered, such occurrences within the project 
limits will be minimal, and could have little or no effect upon the contract price. 
Should heavy material be encountered, and conservation thereof is indicated, 
such can be accomplished under the “Changes” article of the contract. 

d. The specification at issue has been used by the Philadelphia District for 
many years, whenever the nature of the work required its use. American Dredging 
Company has many times importuned District personnel to delete the clause. No 
other firm has ever complained, nor has American heretofore made formal pro- 
test, notwithstanding use of the clause in many earlier American Dredging con- 
tracts. The Contracting Officer perceives no basis for changing a specification 
provision to permit a construction procedure which would not be compatible with 
the job requirement or purpose. 

19. The reason for the prohibition against rehandling, namely, the Govern- 
ment’s requirement that all material removed from the river bed be prevented 
from reentering the stream, applies with greater force to the prohibition against 
pumping into scows. Settlement of soft dredged material requires a disposal area 
of many acres; such settlement cannot be accomplished within the limited con- 
fines of a scow. On the contrary, only heavy material, such as sand or gravel, will 
settle out in a scow. Light material simply flows over the coamings and returns 
to the river. That kind of operation cannot be countenanced in this project, in 
which virtually all of the work involves light material. 

20. It is the Contracting Officer’s prerogative to delineate the work to be done, 
and the method by which it will be done. He has established the method in this 
case, for the valid reasons heretofore mentioned. The Contracting Officer requires 
a “clean” job, without the inevitable escape of quantities of spoil during rehan- 
dling and scow operations. The material is not to be in part removed from the 
river and in part relocated in the river; on the contrary, all of the material is to 
be removed. Those considerations far outweigh the supposed economies alleged 
by the protester. The Contracting Officer having written a specification provision 
necessary for proper performance of the job, applicable to all bidders and giving 
preference to none, such provision should remain undisturbed: “It is, of course, 
not within the province of this Office to draft specifications for the contractual 
needs of administrative departments and agencies of the Government,” 33 Comp. 


Gen. 586 (1954). 

The contracting officer has further pointed out in his supplemental re- 
port of June 6 that the prohibition is not against use of the bucket 
dredge, but against dumping the scow and the attendant pumping 
ashore (rehandling). 

While attention is given above (paragraph No. 19) to the prohibi- 
tion against pumping dredged materials hydraulically into scows 
(TP-8c), the original protest did not mention such proscription, and, 
although reference was made thereto in subsequent communications, 


ADC has clarified its protest as not contesting the pumping into scows 
provision. 
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In response to the contracting officer’s position, ADC reaffirms its 
belief that there are significant quantities of good granular materials 
available from virgin materials to be found within allowable over- 
depth, including side slopes, and nonpay yardage, which are suitable 
for backing-up or raising dikes or for other purposes, and, states that, 
if permitted to do so, it plans to bid the job based on conserving or 
utilizing such anticipated materials by use of bucket dredges and 
rehandling in its enclosed rehandling basin. As surmised by the con- 
tracting officer, ADC concurs in his view that the job is basically a 
hydraulic dredging operation, but not “wholly'and completely” for 
the stated reasons that hydraulic pipeline dredging is only economical 
for continuous dredging over a large area, and that the combined use 
of bucket dredging permits conservation of granular type materials 
when encountered, and is not only less costly, but also minimizes the 
obstructing of navigation, in removing comparatively small isolated 
shoals and in cleaning up skipped spots or subsequent shoaling based 
on after-dredging soundings. ADC also states that “The dredging 
process is not an exact science, and no matter how much care is exer- 
cised by the dredge crew in initial passes there are bound to be ‘spot 
shoals’ shown on the after-dredging soundings.” In such connection it 
is noted that the contracting officer also states that in hydraulic dredg- 
ing certain spots in the river bed are occasionally missed on the initial 
pass and he does not contend that exercise of ordinary care would com- 
pletely eliminate skipped spots but only that it would reduce them to 
a minimum. That such skipped spots seem to be expected is indicated 
by the provision for final examination and acceptance (SP-12) which 
provides in part: 

Should any shoals, lumps, or other lack of contract depth be disclosed by this 
examination, the contractor will be required to remove same by dragging the 
bottom or by dredging at the contract rate for dredging, but if the bottom is soft 
and the shoal areas are small and form no material obstruction to navigation, the 
removal of such shoal may be waived by the discretion of the Contracting Officer. 
Such provision does not define small shoal areas or provide any as- 
surance that removal of any of such areas will, in fact, be waived so as 
to provide a clear understanding on which bidders can evaluate such 
factor in preparing their bids. Further, it appears that in a “dragging” 
operation—the use of which seems to be within the discretion of the 
contractor—the shoal is not removed but is merely relocated, and con- 
siderable disturbance could be involved where the shoals are large and 
comprised of soft material. We also find it somewhat difficult to rec- 
oncile the contracting officer’s statement that “Exercise of such dis- 
cretion is clearly indicated in this project” with his other statements re- 
garding “the Government’s intent to get all of the material ashore and 
properly secured” and “The material is not to be in part removed from 
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the river and in part relocated in the river; on the contrary, all of the 
material is to be removed.” Concerning the contracting officer’s further 
contention in such respect that “The Contracting Officer requires a 
‘clean’ job, without the inevitable escape of quantities of spoil during 
rehandling and scow operations” as justification for prohibiting re- 
handling operations, we refer to the following excerpt from a presen- 
tation made by the contracting officer on behalf of the Corps of Engi- 
neers (North Atlantic Division) to representatives of the dredging 
industry in Philadelphia on April 17, 1967, concerning the relationship 
of dredging to pollution: 


Now I would like to review with you some of the ways in which our dredging 
methods can, and do, affect water quality. 

A. In Bucket Dredging With Scows—Disturbance of the bottom during dredg- 
ing, spillage during the operation, and bottom dumping from scows cause in- 
creased turbidity and increased oxygen demand. 

B. In Hydraulic Pipe-Line Dredging—Agitation and leakage along pipelines 
can cause similar problems. 

©. In Hopper Dredging—F ree dumping adds pollution directly to the dumping 
area and agitation dredging adds pollution to suspended load in dredging area. 

D. In Rehandling Operations—Improperly enclosed basins cause loss of pol- 
luted material to tidal currents both during dumping and rehandling operations. 

BD. In Disposal Area Operation, low-quality effluent will seriously affect quality 
of adjacent waters, no matter how much care is exercised in delivering the spoil 


to the area. 
Our present methods, then, can all be considered “dirty” methods, to varying 


degrees. It is up to us, the Corps of Engineers and the dredging industry, to re- 
search and develop cleaner methods. Stricter quality standards with criteria will 
force the issue. [Last Italic supplied.] 
It is noted that the presentation refers to “improperly” enclosed basins 
as causing loss of polluted material, and that hydraulic pipeline dredg- 
ing can cause problems similar to those found in bucket dredging with 
scows. Further recognition that disturbance problems exist in hydrau- 
lic dredging is indicated by specification TP-3f which requires that the 
daily samples of surface water be taken “up current” from the dredges. 
In a reply to the presentation addressed to the division engineer 
under date of June 12, 1967, by a Special Committee of the Dredging 
Industry, made up of the presidents of seven dredging firms including 
those protesting the subject solicitation, it is stated that bucket dredg- 
ing is not “dirtier” than hydraulic dredging as “It can be demonstrated 
by engineering computations that approximately twice the surface 
area per unit of material dredged is exposed to possible suspension in 
the stream by hydraulic dredge method as compared with bucket dredg- 
ing method.” It is also stated therein that where enclosed rehandling 
basins are used there is no significant loss of materials by bottom 
dumping from scows. The committee’s statement concerning the effect 
of dredging operations upon pollution is as follows: 


Executive Order No. 11288 


The Order which is entitled “Prevention, Control and Abatement of Water 
Pollution by Federal Activities” is primarily directed at water pollution caused by 
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waste from Federal facilities, buildings, and installations. Provision is also made 
for review by the Secretary of Interior of any report proposing authorization 
or construction of any Federal water resource development project. The only 
pertinent policy provision (Section 1. (3)) states: 

“Pollution caused by all other operations of the Federal Government, such as 
water resources projects and operations under Federal loans, grants, or contracts, 
shall be reduced to the lowest level practicable.” 

Section 7 provides for a review of Government contractors’ operations only 
where they contribute to pollution and “for which there is a significant potential 
for reduction of water pollution.” Obviously, this Executive Order does not justify 
the unreasonable requirements which the Corps contemplates imposing on 
dredging contractors. 


The Infinitesimal Effect of Dredging Operations Upon Pollution and Siltation 


The various papers presented by the Corps of Dngineers Representatives at 
the meeting of April 17, 1967 failed to put the pollution problem in its proper 
perspective in relation to the effects of dredging. Before the various Federal 
agencies should become overly concerned with the minute details of quantity 
and quality of dredge effluent, its magnitude should be compared to that of 
the watershed in question, for example the Delaware River Basin. 

The Corps claims that in its principal stream, the Delaware River, they antic- 
ipate 6,000,000 cubic yards of maintenance dredging annually. This quantity 
of material could easily be removed by a 27’’ hydraulic dredge working 12 
months of the year. During this yearly period, U.S. Geological Survey records 
indicate that a median minimum flow of 4,130 cfs. (cubic feet per second), a 
maximum of 24,500 cfs. and a mean flow of 12,400 cubic feet per second. A 27’’ 
dredge, during operations, might possibly return to the river a maximum of 80 
cfs. with a more realistic average of 65 cfs., however, with the effluent return to 
the river from a disposal area over the entire 12 months of the year, the average 
spillway discharge would be approximately 37 cfs. This means that the aver- 
age discharge from a 27’’ dredge represents one part in 333 of the average 
river flow. 

There are other factors that affect the quality of the water of this mean river 
discharge. It is estimated that the sedimentation load from upland sources in 
the Delaware River is from 4 to 6 million cubic yards annually. In some tribu- 
taries up to 50% of this load is found to be combustible material, p 
coal culm, and in others a high concentration of raw sewage. The City of Phil- 
adelphia has a drainage area of 83,000 acres. Rainfall at the intensity of one 
inch per hour, which occurs at least five times annually on 100 acres of paved 
city streets will result in a run-off of approximately 80 cfs., which is equal to 
the peak flow of a 27’’ dredge. However, the city has a drainage area of 1000 
times this example, and the Delaware River Basin 100 times that of the city. 
One inch of dust, dirt and ashes washed down the storm sewers could deposit 
14% million cubic yards annually into the Delaware River. 

Within the tidal estuary of the Delaware River alone, decomposing vege- 
tation from the meadow area is producing organic soil at the rate of one foot 
in 480 years, or each acre is producing 3% cubic yards of material that is re- 
turned to the river; or approximately 500,000 c.y. annually. Obviously there 
are many factors that affect the quality of river water in an intensity many 
times the order of magnitude than dredge effluent. 

Much has been said about pollution. There are no studies that indicate dredg- 
ing pollutes a waterway. The worst that can be said about dredging is that it 
disturbs polluted material. What is so undesirable about the so~<alled polluted 
materials that are disturbed by dredging? The basic problem is that the oxida- 
tion of this polluted material has a large oxygen demand upon the water. Pol- 
luted material that is dredged and placed on an upland disposal area returns 
the river water into the stream at a higher quality due to the aerating effects 
of the dredging process and the retention in the disposal area. It has been dem- 
onstrated that in some instances polluted water dredged from the river has im- 
proved in quality to the extent that it is fit for human consumption by the 
time it reaches the disposal area weir. 

The infinitesimal effect of dredging operations on sedimentation and pollu- 
tion is obviously apparent when the rate of river flow is compared with the rate 
of materials returned to the river by a 27’’ dredge. The power of the river is 
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beyond imagination. Regardless of the quality of dredge effluent, it can not 
have any significant effect on the quality of the river water since the river 
flow is many times greater. This can be illustrated by the following Table: 


DREDGE EQUIVALENTS OF VARIOUS RIVER STAGES AT MARCUS 
HOOK ANCHORAGE 


(Maximum discharge 27’ dredge equals 80 cfs.) 


No. of 
Cfs. Dredges 


Mean Minimum River Flow 4, 130 52 
Mean Average Flow 12, 400 155 
Mean Maximum Flow 24, 500 305 
Maximum Flood Tide 300, 000 3, 750 
Maximum Ebb Tide 255, 000 3, 180 


Other forces of Nature must also be considered to put this issue into a proper 
perspective. Wind picks up fantastic amounts of soil, redistributing it over other 
land and water areas. In 1934, one single wind storm blew over 300,000,000 tons 
of dust from dry western plains, carrying much of it eastward to the Atlantic 
Ocean. Thus, any spillage or loss of materials from a dredge, or from a disposal 
area, in relation to the overall problem, is infinitesimal. 


In his reply of August 25, 1967, to the committee, the Division Engi- 

neer addressed the committee’s recommendation—that prohibition on 
rehandling materials be eliminated from dredging specifications—as 
follows: 
As for rehandling material, referred to in sub-item e, the nature of material to 
be dredged requires individual consideration in each case; rehandling will be 
permitted where found to have no adverse effect on navigation or found to create 
no pollution problem. 

Concerning the operation since 1961 of its enclosed rehandling basins 
situated adjacent to the Marcus Hook and the Mantua Creek Anchor- 
ages, ADC states: 

At no time during the operation of these enclosed-rehandling basins has the 
Corps of Engineers ever contended that dredged materials were lost during the 
dumping or rehandling operations. Not once has the permittee been requested 
by the Corps to remove shoaling at the entrance or in the vicinity of the re- 
handling basins. Past experience shows that in a properly enclosed-rehandling 
basin, such as those operated by American Dredging Company, there is no 
“excessive escape of fines” into the stream. This is irrefutable. Thus, it is plain 
that the prohibition of “rehandling operations” in the subject IFB, for the 
reasons stated, cannot be justified. There is no “valid” operational reason to 
prohibit “rehandling operations” where a bidder has available to him an enclosed- 
rehandling basin constructed in accordance with the requirements of the Corps 
of Engineers. 

ADC further contends that other districts of the Corps of Engineers 
do not prohibit rehandling operations, even in open basins, and that 
since the Philadelphia District started using the provision in invita- 
tions for bids in about 1962 it has been deleted by the contracting 
officer at the request of ADC and the enclosed rehandling basin 
provision inserted. While the contracting officer states that the require- 
ments of other districts’are not at issue, and that the Philadelphia 
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District will permit rehandling in the future whenever the circum- 
stances “require” such method, ADC contends that the practice in other 
districts is relevant in determining whether there is a valid operational 
reason for prohibiting rehandling operations and we believe there is 
merit to such contention. Concerning such variations in specifications 
the industry committee in the report referred to expressed the follow- 
ing views: 

Representatives of Corps seek to justify variations in their specifications on 
the basis of (i) nature of the materials, (ii) options available for disposal, (iii) 
regional or local interests, (iv) Fish & Wildlife, Ecologic and Anti-Pollution 
interests, and (v) drainage problems. These are not valid reasons for opposing 
standardization since the problems are common to all Districts. Bach District has , 
the same range of materials. What is good for silt or sand in Norfolk, Va. should 
be equally applicable to any other District. The options available for disposal 
should not vary. What is good for one District should not be bad for another 
District. Local interest is the same. Drainage problems are similar. The same 


Fish & Wildlife policy applies. There are no peculiar conditions between the 
various Districts which would justify a departure from a standard policy. 


While the contracting officer states that the reason for prohibiting 
rehandling operations is to insure that a// material removed from the 
river bed be prevented from re-entering the stream, it appears from 
the foregoing that neither 100 percent hydraulic pipeline dredging, 
with its attendant agitation, leakages and return of permissible quan- 
tities of suspended materials from the disposal area, nor the prohibit- 
ing against rehandling operations under the subject specifications, 
would insure such a result. Further, in our view the record does not 
require a conclusion that enclosed rehandling basins, such as that 
owned by ADC near the Marcus Hook Anchorage, cannot be used 
under reasonable inspection and operating requirements for the 
limited purposes proposed, so as to prevent the escape of a substantial 
amount of soft material out of the project areas, or without creating 
a significant pollution problem, or without otherwise failing to comply 
with the requirements specified in the division engineer’s letter of 
August 25, under which rehandling operations are considered to be 
permissible. 

In formal advertisements, 10 U.S.C. 2305 requires that the specifica- 
tions and invitations for bids “shall permit such free and full compe- 
tition” as is consistent with the procurement of the property and serv- 
ices needed by the agency concerned. As stated in 33 Comp. Gen. 586, 
cited by the contracting officer, it is not within the province of this 
Office to draft specifications for the contractual needs of the depart- 
ments and agencies. It is, however, a proper and significant function 
of this Office, in connection with our audit of expenditures of appro- 
priated funds in payment of obligations arising under public contracts, 
to insist upon valid justification for restrictions or prohibitions placed 
in invitations for bids which do not directly serve an actual need and 
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do not permit bidders to compete fully, as provided by the above 
statute, by restricting their operations and preventing them from 
offering their lowest prices for furnishing the described needs of the 
Government. The establishment of such justification is a positive re- 
quirement concomitant with the decision to include the proscription 
in the invitation for bids, and, when called upon, it is the responsibility 
of the agency to substantiate the validity of the restrictive provision 
or otherwise to amend or delete it. Here, the Government’s actual need 
is to have the material removed from the bottom of the anchorage 
to a specified depth and properly secured ashore. While we do not 
question that the job can, and should, be performed without creating 
significant pollution problems or that relocation in the river of a 
substantial portion of the material is “a circumstance inimical to, 
and at variance with,” the Government’s need, we do not believe, as in- 
dicated above, that adequate justification has been shown for prohibit- 
ing all rehandling operations, which in our view prevents one pro- 
spective bidder, at least, from competing fully and offering its most 
favorable price for fulfilling the Government’s actual needs. 

In response to an inquiry by this Office to the Department of the 
Army concerning whether bucket dredge and rehandling operations 
could be employed without the escape of a “prohibitive amount” of the 
soft materials here involved to other parts of the anchorage or river, 
we were advised to the effect that since such operations were not 
“essential,” the amount of soft materials escaping would therefore be 
prohibitive. We cannot accept the view that any additional amount 
of material which may escape into other areas through the combined 
hydraulic and bucket dredge operations, as proposed, would be pro- 
hibitive without comparative reference to the significance of the 
amounts and effects of such escaping materials, and to the possible cost 
factors involved. When drafting specifications or invitations for bids 
which restrict the application of techniques, methods or operations to 
a single, or administratively preferred, process under which prospec- 
tive contractors are required to perform the work, the criterion for 
inclusion of such restrictions is not whether alternate processes are “‘re- 
quired” or “essential” but is, instead, whether a valid justification has 
been established for prohibiting bidders from basing their bids on 
the use of any customary methods of operation which, in their con- 
sidered judgment, provide the most economical means available to them 
and will result in the lowest cost to the Government. That in the 
opinion of procurement officials concerned a particular operation can- 
not be economically employed in the work performance by a bidder, 
or by all bidders, provides no valid basis for prohibiting such opera- 
tions, since determinations as to the operational areas in which econo- 
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mies may be effected by the individual prospective contractor, in per- 
forming a particular job reside more properly with the contractor than 
with the procurement officials, and constitute an essential element to 
his competing freely and fully for the procurement as intended by 
10 U.S.C. 2305. See also 15 U.S.C. 631(a) where it is stated in connec- 
tion with small business concerns “The essence of the American eco- 
nomic system of private enterprise is free competition. Only through 
full and free competition can free markets, free entry into business, 
and opportunities for the expression and growth of personal initiative 
and individual judgment be assured.” [Italic supplied. ] 

Regarding the provisions in TP-3 requiring that bids be based on 
utilizing the Government furnished disposal area, and specifying that 
alternate areas will not be considered until after award of the con- 
tract, the propriety of use of disposal areas, other than the Govern- 
ment furnished areas set forth in the IF'B’s, has been considered by 
this Office on prior occasions. In our July 1959 report to the Congress, 
reviewing spoil activities of the Corps of Engineers, we noted that the 
Corps policy did not provide for accrual to the Government of benefits 
obtainable through use of alternate areas, and we recommended that 
dredging contracts be executed to allow. for an adjustment of price in 
the event a contractor’s costs are substantially reduced through use 
of such areas. While we did not address therein the question of bidding 
and awarding contracts, in the first instance, on the basis of the use 
of disposal areas other than those provided by the Government, the 
Corps recognized that benefits to the Government were derived from 
such bidding in the following statement contained in its comments 
of May 14, 1959, on the proposed report: 

* * * Moreover, major benefits have been realized by the United States through 
competitive bidding procedures in cases where the spoil was known by the con- 
tractor to be saleable and its value was reflected in the bids received for the 
dredging work. 

The question of bidding on the use of alternate areas was considered 
in our letter to you of April 1, 1964, 43 Comp. Gen. 643. In the case 
referred to therein we declined to interfere with the contract—which 
had been awarded pursuant to the contracting officer’s decision not to 
reject all bids and readvertise under specifications permitting use of 
alternate disposal areas—since the dredging was urgently needed and 
we did not consider the award made to be clearly contrary to the public 
interest or in violation of law (see B-158933, April 29, 1966, to Great 
Lakes Dredge & Dock Company). However, we expressed our doubt 
to you as to whether the competitive bidding system permits the 
elimination of possible bids based on use of alternate areas, if bidders 
through the exercise of their own initiative and efforts are able to 
locate and wish to bid upon use of such an area. Further, we suggested 
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that consideration be given to revising the existing procurement pro- 
cedure so as to permit bidders, whenever practicable, to submit re- 
sponsive bids based upon use of alternate disposal areas. 

We again considered the matter of bidding on use of alternate dis- 
posal areas in our letter of April 29, 1966, B—158933, to the Secretary 
of the Navy in which we asked that the existing procurement pro- 
cedures of that Department 


be reviewed and, if necessary, amended to insure that, in keeping with the spirit 
and basic principles of the competitive advertising system, bidders in future 
procurements are afforded the opportunity whenever practicable to initially 
submit bids based on accomplishing the desired dredging and satisfactorily 
disposing of the spoil by the most economical means available to them. 


In the case there under consideration—which involved the rejection 
of all bids received (under an IFB requiring bids to be based on a 
specific disposal area) and readvertisement to permit submission of 


bids based on either contractor or Government selected areas—we con- 
sidered and specifically rejected the protesting bidder’s contentions 


that it is an improper and irregular procedure to permit contractors to 


select and bid on alternate disposal areas and that disposal areas 
unspecified by the Government should be considered only after award. 

Our letter to the Secretary of the Navy of April 29, 1966, was 
inserted (on September 20, 1966) at page 3252 of the record of the 


Senate Hearings, Public Works Appropriations for 1967, 89th Cong., 


2d sess., on H.R. 17787 (making appropriations for certain civil func- 
tions—Delaware River, Philadelphia to the Sea (Anchorages), Dela- 
ware, New Jersey, and Pennsylvania), by the Chairman of the Sub- 


committee of the Committee on Appropriations in connection with 


testimony by the Corps’ Director of Civil Works that the Corps 


would to the greatest extent possible conform to the views and recom- 
mendations of the General Accounting Office in our report of July 
1959 “and in subsequent decisions with respect to the use of spoil 


disposal areas.” In its report of October 3, 1966 (No. 1672), to the 


Senate (to accompany H.R. 17787) the Committee on Appropriations 
reported as follows: 


DELAWARE RIVER, PHILADELPHIA TO THE SEA (ANCHORAGES) 
DELAWARE, NEW JERSBY, AND PENNSYLVANIA 


The committee has been advised that the Corps of Engineers has reconsidered 
its previous proposal to acquire disposal areas by condemnation. In this connec- 
tion, the committee feels that the Corps of Engineers, as a matter of policy, should 
avoid acquiring fee simple title in land for use as spoil disposal areas, particularly 
in localities where land suitable for future industrial use is scarce, or where the 
corps can make suitable arrangements for an easement to fill land in the vicinity. 

The July 1959 report to Congress by the Comptroller General (Subject : Review 
of Spoil Disposal Activities, Corps of Engineers, Civil Functions, Department of 
the Army), concluded that “* * * the Congress may wish to give further con- 
sideration to the matter of the adequacy of the Government’s current participa- 
tion in land enhancement (resulting from the disposal of spoil on low land).” 
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Pursuant to the second specific recommendation in that report, the committee 
believes the Government would realize the benefits of broader competition if the 
Corps of Engineers in preparing invitation for bids on dredging work would set 
forth the locations of all available disposal areas known to the corps including 
such information as may be readily available concerning acceptable alternate 
disposal areas which may be available for use because of existing needs of State or 
local municipalities for spoil on projects financed with Federal funds. Bidders 
should not be discouraged from ewercising their own initiative in locating ac 
ceptable alternate disposal areas where the use of such areas are to the adwantage 
of the Government. [Italic supplied.] 


* * * ‘ * * * 

Although the position of this Office regarding proscriptions in IF Bs 
against bidding on use of disposal areas not described in the specifica- 
tions is clearly shown in the above decisions and letters, and has been 
recognized elsewhere, we are advised that it is still the policy of the 
Corps of Engineers to preclude bids based on the use of alternate dis- 
posal areas, and to consider the use of contractor furnished areas only 
after award by negotiations with the successful bidder. In the admin- 
istrative reports furnished this Office it is argued at length that per- 
mitting bids based upon use of alternate disposal areas violates the 
underlying principles of the competitive bidding system, and is per se 
invalid; that bids based upon placing the spoil in an area other than 
that specified in the IF'B are not on a common basis but are bids “upon 
different work, upon a different job altogether;” that if bids based 
upon use of alternate disposal areas were permitted in this case, 
“American Dredging would have an apparent advantage over other 
bidders which would tend to discourage and lessen competition ;” that 


it is “Protester’s plain intention to obtain a corner on all practicable 
disposal areas on all major projects in the Delaware River * * * 


should his efforts succeed, and his right be upheld to use ‘alternate’ 


areas, to the exclusion of other bidders, Protester will have obtained, 


not merely the advantage over competition which he now enjoys, but 
a stranglehold upon competition in this area ;” that if local contractors 
in other areas are “encouraged” to obtain exclusive rights to choice 


disposal areas this would have the effect in many instances of eliminat- 
ing much if not all competition, to the ultimate disadvantage of the 
Government; and that while the Corps has followed the specific 
“decisions” in the above-cited cases (presumably in identical factual 
situations), the views of this Office as expressed in our letter to you 
and to the Secretary of the Navy concerning the undesirable situa- 
tions evidenced by those protests have not been followed for the reason 
that such letters were considered to be “dictum” accompanying the 
decisions. 

The term “dictum” is generally used as an abbreviation of “obiter 
dictum” which means a remark or opinion uttered by the way. 21 
C.J.S.—page 311. We find a distinction as to the effect (for adminis- 
trative purposes) between the actual decision to a protesting bidder in 
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a particular case and our letter to the head of the agency, concerning 
areas in the agency’s procurement practices brought to light by the 
protest where revisions are considered desirable, to be somewhat novel. 
To have the positions of this Office as stated in such letters disregarded 
by a Federal organization merely by categorizing them as dictum 
seems particularly futile when it is obvious that administrative actions 
taken contrary to such stated positions may result in the disallowance 
of credit in the disbursing officer’s accounts. In this connection it is 
noted that the Chairman of the Subcommittee of the Committee on Ap- 
propriations intended no technical distinction between our letter to the 
Secretary of the Navy of April 29, 1966, and the attendant decision to 
Great Lakes Dredge & Dock Company, when he inserted such letter 
into the record as follows: 

The most recent decision of the General Accounting Office on this subject, of 

which I am aware, is that of April 29, 1966, copy of which will be inserted in the 
record at this point. [Italic supplied. ] 
Further, we do not accept the Corps’ position that “the case at hand 
differs in material facts from the cases in which the dicta arose.” In 
the decisions of April 1, 1964 and April 29, 1966, to Gahagan Dredging 
Corporation and Great Lakes Dredge & Dock Company, the disposal 
specifications restricting bidding on use of alternate disposal areas 
were quoted and regarded as a material factor in disposing of the pro- 
test. In quoting the disposal specification in our decision of April 29 
we stated “The disposal specifications, which must be regarded as the 
basic factor giving rise to the situation at hand, provided as fol- 
lows * * *,” [Italic supplied.] Clearly the alternate area proscrip- 
tion, was a point within the issues presented in those cases and con- 
sidered in arriving at our decisions. 

Concerning the Corps’ contention that ADC should not be per- 
mitted to submit a bid based upon use of its nearby Raccoon Island 
disposal area for the reason that such an apparent advantage would 
tend to discourage and lessen competition, the clear mandate of 10 
U.S.C. 2305 is that invitations “shall permit” such free and full com- 
petition by bidders as is consistent with the actual needs of the Govern- 
ment being fulfilled. The Government’s actual needs, as stated herein- 
before, are to have the subject material removed from the anchorage 
and satisfactorily disposed of ashore. There is no need that any of the 
material be deposited in the disposal area designated in the specifica- 
tions, nor is it inconsistent with the procurement of such particular 
services for the material to be eventually deposited in the Raccoon 
Island, or another, disposal area, as the Corps is willing to negotiate 
for use of alternate areas after award. While we have in a few limited 
situations approved the Government’s introduction of factors tending 
to offset or equalize to some extent the competitive advantages of 
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producers, particularly where the advantages were derived from use 
of Government property or equipment, or where the Government has 
caused or contributed to the inequalities, we have also pointed out that 
the Government is not required to do so. We find nothing in 10 U.S.C. 
2305 to indicate that such statute contemplates that a bidder’s right, 
as provided therein, to compete freely and fully may be administra- 
tively restricted or controlled by procurement officials in the drafting 
of invitations for bids, for the sole purpose of encouraging other pro- 
spective contractors to participate in the bidding, to the extent that 
any bidder is precluded from computing his bid price on the maximum 
utilization of his own property, facilities and equipment. Accordingly, 
we hold that such administrative restrictions in the areas of a bidder’s 
internal operations, even for the purpose of obtaining a larger number 
of bidders, is basically inimical to free and full competition by the in- 
dividual bidder, and may be condoned only where it is clearly required 
in order to secure the actual needs being procured. Although it is the 
policy of the Corps to draft invitations so as to not allow responsive 
bidding on acceptable alternate disposal areas furnished by the con- 
tractor, that policy does not permit bidders to compete freely and fully 
in situations such as that at hand for the work actually required by 
the Government and to the extent that such policy conflicts with 10 
U.S.C. 2305 the statute must prevail. 

Further, we are not persuaded by the contention that bids based upon 
placing the spoil in an area other than that specified in the IFB are not 
on a common basis but are “upon different work, upon a different job 
altogether” since the “work,” as it requires bidding on use of a partic- 
ular disposal area, introduces a restrictive bidding factor not essential 
to procuring the end result needed by the Government, and the com- 
mon basis upon which bids are to be evaluated should not, as a general 
rule, include matters going beyond the procurement of such needs. We 
are also unable to rationalize such view with the additional contention 
that use of alternate areas should be negotiated with the successful 
bidder after award. If, as contended, a bid on use of an alternate area 
constitutes a bid on a different job there would appear to be no basis 
for negotiating with the successful bidder for use of his alternate area 
since it would be for a job other than that actually needed by the 
Government. Also, under this theory the change would not be within 
the scope of the contract and would therefore be unauthorized, but 
would have to be advertised and bid as a different project. To pursue 
such contention further one could arrive at the erroneous conclusion 
that a formal advertisement for bids may be issued on a specific job 
and used only as an instrument in selecting a contractor with whom 
negotiations may be conducted for a different job altogether. It is ele- 
mentary that invitations for bids were designed to secure a firm con- 
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tract price for the Government’s needs described therein and not as the 
first step for negotiation procedures. 

That invitations permitting bidding on the basis of alternate factors 
are not per se invalid by violating the principle of competitive bidding 
on a common basis, see John Reiner & Company v. United States, 163 
Ct. Cl. 381. Should the Corps find that one potential bidder is in fact 
in so advantageous a position with respect to particular work that no 
other could compete on even terms, negotiation with that bidder in the 
first instance would be more in keeping with the law than procedures 
proposed. 

Regarding the Corps’ speculations as to ADC’s intentions of obtain- 
ing a corner on all practicable disposal areas along the Delaware River, 
and as to what contractors in other areas may do, the possible effects 
and consequences of the formal] advertisement provisions are matters 
which received the consideration and deliberations of the law-making 
branch of the Government at the time the statute was being enacted into 
law. That an agency believes future problems and undesirable situa- 
tions will arise from contractors exercising the free and full competi- 
tion which the statute demands be afforded bidders in fulfilling the 
agency’s needs, provides no basis for not administering the statute in 
accordance with its clear terms. If the situations envisioned by the 
Corps eventually occur, and it finds that the activities of favorably 
situated contractors severely interferes with its efforts to make arrange- 
ments for suitable disposal areas to offer bidders on its dredging proj- 
ects, a proper approach to a solution would appear to be in again 
presenting its disposal area problems for the consideration of 
Congress. 

For the reasons stated we conclude that the invitation in question 
should be canceled and reissued, or modified, in accordance with these 
views. 


[ B-161384 J 


Bids—Evaluation—Negotiation—Criteria Establishment 


The determination to evaluate proposals for furnishing tape recorders, spare 
parts, and use documentation on the only common basis offered, the price of the 
recorder, rather than on the basis of the points assigned to the cost, manage- 
ment, and technical criteria established after the issuance of the request for 
proposals was not a proper exercise of administrative discretion, for unlike man- 
agement and technical evaluations, cost evaluations can be objectively measured 
on overall costs and, therefore, negotiation of the procurement with only one 
of five offerors was not in accord with paragraph 3-804 of the Armed Services 
Procurement Regulation requiring clarification of defectively priced proposals. 
However, even in applying the defective cost evaluation technique, one of the 
rejected proposals coming within the “competitive range” contemplated by 10 
U.8.C. 2804(g) should have been considered as it was not so technically inferior 
as to preclude meaningful negotiation. Although the award made will not be 
disturbed, steps should be taken to avoid a recurrence of similar negotiation 
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To the Secretary of the Air Force, November 13, 1967: 


Reference is made to a report dated May 24, 1967, from the Deputy 
Chief, Procurement Operations Division, Directorate of Procure- 
ment Policy, Department of the Air Force, Washington D.C., rela- 
tive to the protest of Consolidated Electrodynamics Corporation 
(CEC) against the award of contract No. FO4695-67—C-0132 to the 
Ampex Corporation under request for proposals (RFP) F0O4695-67- 
R-0064. 

By letter dated November 15, 1966, the Air Force Satellite Con- 
trol Facility, Space Systems Divisions, Air Force Systems Command, 
Los Angeles, California (AFSCF SSD) requested price and techni- 
cal proposals on a fixed-price basis for fabricating, testing and de- 
livering 22 magnetic tape recorders with associated spare parts and 
documentation for use in the Space Ground Link Subsystem, in ac- 
cordance with an attached statement of work, entitled “Magnetic Tape 
Recorders,” and Aerospace Corporation report No. TOR-669 (6110- 
01)-16, reissue A (TOR/16), dated September 23, 1966, entitled 
“Wideband Magnetic Tape Recorders.” Section 3 of that report deal- 
ing with the general concept of TOR/16 stated that: “The recorders 
shall be a standard product line from a well recognized manufacturer 
of proved reputation.” Further, the information and instructions ac- 
companying the solicitation, advised offerors, in part, as follows: 


* * * * * * * 


4. You are requested to respond strictly to the requirements of the attached 
Statement of Work. However, any alternative solution or use of other equip- 
ment should be submitted in a separate proposal. 
+ . * r + . + 

8. Your proposal should include your design or plan for accomplishing this 
procurement. If in submitting this plan, you should include information which 
you do not want disclosed to the public or used by the Government for any pur- 
pose other than evaluation of the proposals, you should mark each sheet of data 
which you wish to restrict with the legend below : 

(a) Your proposal should include a Maintainability Program Plan containing 
fully descriptive planning for the accomplishment of each Maintainability 
Program task specified by the Statement of Work. This should include: 


(i) The work to be accomplished for each specified task as delineated in MIL- 
STD-470, 


(ii) The time phasing of each task. 


(iii) The contractor organizational element responsible for implementing the 
maintainability program. 


(iv) General techniques for allocating quantitive requirements to lower level 
functional elements of the system (subsystem, assembly or components). 

+ + “ * * 7 + 
81. Blocks 23, 24, 25 and 26 of the various line items of the DD Form 1423, 
Contract Data Requirements List, which is attached to the Statement of Work, 


are to be filled in and this become a part of your cost proposal. Care should 
be exercised in the completion of this form. 


Of the 13 sources originally solicited, five firms submitted technical 
and price proposals by the closing date December 9, 1966, as follows: 
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Hewlett-Packard $762, 720 
CEC $808, 440 
Ampex Corporation $917, 962 
Honeywell, Inc. $985, 319 
3M Company $1, 007, 086 


By TWX,. dated December 9, 1966, CEC advised that as a result 
of an error in the preparation of its proposal the unit price for the 
tape recorders should be corrected to $33,180 and the extended total 
should be correspondingly corrected to $729,960. The TWX was, 
however, transmitted after the 12:01 p.m. closing time for receipt of 
proposals and was therefore determined to be a late modification 
and, in accordance with Armed Services Procurement Regulation 
(ASPR) 3-506(g), was treated as a late proposal and not further 
considered. CEC does not question this determination. 

On December 22, 1966, a Proposal Evaluation Board (PEB) was 
established with three panels to perform a point evaluation of the 
cost, technical and management aspects of the proposals. Evaluation 
criteria for each area were determined before the proposals were 
opened, and the distribution of points among the respective areas 
was as follows : cost-500 points ; technical-350 points; management-150 
points. However, in the area of cost evaluation it became necessary to 
adjust the evaluation criteria to take into account certain pricing dis- 
crepancies in the proposals of Honeywell, Hewlett-Packard, and CEC. 
In this respect, it appears that the Ampex and 3M price proposals 
were complete in that they included the costs of the tape recorders, 
spare parts and the required documentation. It was determined, 
however, that the CEC proposal did not include either spare parts or 
documentation costs. Further, the Honeywell price proposal excluded 
the spare parts cost and it could not be determined from the Hewlett- 
Packard proposal whether documentation costs were included. To 
provide a basis for comparison and cost weighing, all proposals were 
evaluated on the basis of the tape recorder costs only. 

Upon evaluation, the proposals received the following scores: 


Cost Technical Management Total 
Ampex 451 208 718 
Hewlett-Packard 500 139 673 
Honeywell 434 82 650 
CEC 475 72 579 
3M Company 405 110 568 


Despite the relative position of the Hewlett-Packard, 3M Company 
and Honeywell proposals in the total point standings, the proposals 
of these offerors were determined by the technical evaluation panel 
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to be unacceptable, and were not further considered. In this regard the 
following technical evaluation categories were established in conform- 
ance with the RFP: Tape Transport (TOR-16) ; Heads (TOR-16) ; 
Direct Record/Reproduce Electronics (TOR-16); Wideband FM 
Electronics (TOR-16); Primary Power Requirements (TOR-16) ; 
Acceptance Test (Para. 2.1.7) ; Quality Assurance (Para. 2.1.8) ; Re- 
liability (Para. 2.1.8); Maintainability (Para. 2.2.2); Personnel 
Subsystem (Para. 2.2.3); Configuration Management (Para. 2.4) ; 
Training (Para. 2.5) ; Deliverable Data & Documentation; Index of 
Compliance Specifications. The administrative report indicates the 
emphasis placed on the foregoing factors, and the basis for the deter- 


mination of technical unacceptability, as follows: 

5. Within the technical evaluation category five items were determined to be 
critical: the tape transport, the heads, the direct record/reproduce electronics, 
the wideband FM electronics, and the primary power requirements. Prior to 
bid opening the Technical Panel had determined that if any proposal received 
a unanimous zero from all individual evaluators (i.e., if the proposal did not 
“Evidence a minimally adequate (or better) approach to satisfaction of the 
requirement”) for any of these critical items, the proposal would be considered 
totally unacceptable. 


6. The proposals of Hewlett-Packard, 3M Company and Honeywell, Inc., were 
determined technically unacceptable under the criteria described in paragraph 
5 above. * * * 


On January 5, 1967, PEB confirmed the findings of the cost, man- 
agement and technical panels, and, as expressed in the minutes of the 
meeting, unanimously agreed that : 


a. Ampex is rated highest 

b. CEC is rated second highest. 

ce. All other bidders (8M, Honeywell, and Hewlett-Packard) are technically 

unacceptable and will not be considered. 

On the next day, a representative of CEC and a representative of 
Ampex met individually with the contracting officer to answer “some 
questions clarifying the * * * proposal(s) submitted in response to 
the subject RFP.” With regard to the meeting with the CEC repre- 
sentative, the contracting officer, in a memorandum dated January 6, 
1967, advises that the CEC representative confirmed the contracting 
officer’s conclusion that the CEC price proposal did not include spare 
parts or documentation costs. Since the CEC representative did not 
have the cost information relative to these items immediately avail- 
able, the contracting officer contacted the chairman of PEB to deter- 
mine whether the information could be supplied later that day or on 
the following Monday. The chairman advised that the information 
could not be accepted. 

However, by TWX, dated January 6, 1967, CEC stated as follows: 

Re: Your conversation this date with our Mr. Schnieder and request for clari- 


fication whether required spares (11 sets) and documentation were included in 
our referenced proposal and TWX amendment. 
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Please be advised that the referenced proposal for 22 magnetic tape systems 
at $36,520.00 each included both 11 sets of spares and modified Air Force docu- 
mentation. Our referenced TWX amendment served to remove the cost of docu- 
mentation which we believe should not have been included in the equipment 
price. Our amended unit price of $33,180.00 for 22 units, includes 11 sets of spare 
parts. 

The clerical error which included documentation as a part of the equipment 
pricing in our referenced proposal was corrected by our referenced TWX on the 
same date our proposal was submitted, and prior to close of business on the bid 
due date. 


We are advised that in view of the conflicting represeniations by 
CEC, PEB decided to consider the CEC proposal as not including the 
cost of spares and documentation. 

By memorandum dated January 12, 1967, the Commander of the 
Air Force Satellite Control Facility, the final authority which reviewed 
PEB’s findings and recommendation, authorized the Director of Pro- 
curement and Production (SSOK) to initiate negotiations solely with 
Ampex. The Commander’s memorandum supports this determination 
as follows: 


8. The two remaining proposals were scored by the board: Ampex, receiving a 
seore of 718 and Consolidated Dlectrodynamics Corporation, receiving a score 
of 579. The board recommends that Ampex only be selected for negotiation. In 
analyzing the difference, I noted particularly that in the technical area Ampex 
received a score of 208 as compared to 72 for CHC. In the area of cost, CEC 
led with 475 as compared to 451 for Ampex. However, from the board’s analysis 
of the cost factor, it would appear that this cost variation was not completely 
realistic because Ampex included pertinent costs which CEC had not included, 
to wit, costs of documentation and the cost of the replacement of 4 FR-1600 tape 
recorders. From my analysis of this very substantial variance in score, par- 
ticularly the very great difference in the technical score, I conclude within the 
meaning of 10 U.S.C. 2304g and ASPR 3-805.1 that CEC’s proposal was not within 
the competitive range, price and other factors considered, and that negotiations 
need be conducted only with Ampex Corporation. 


Negotiations were completed with Ampex on February 15, 1967, and 
the contract in the amount of $917,962 was awarded on March 10, 1967, 
with the modifications as proposed by the contracting officer on Feb- 
ruary 15, 1967, as follows: 


a. Paragraph 2.5 Training was deleted as no requirement exists for training 
of AFSCF personnel. This was verified by Major Hegland, SSOPT. The pro- 
posed price submitted by Ampex Corporation was not affected by the deletion 
of Para. 2.5 as the requirement pertaining to the number of personnel to be 
trained was not stipulated in the RFP and therefore, it was quoted on a per 
person basis and not included in the total price proposed. 

b. Ampex Corporation originally proposed to replace four (4) each Model 
FR1600 now installed at VTS, and OL-5 with the current configuration models 
at no cost to the Government, however, the proposal did not include the spares. 
Their current offer includes the provision of thirteen (13) sets of spare parts 
rather than eleven (11) sets as originally proposed. The two (2) additional sets 
of spares are for the four (4) models to be exchanged. 


We have been informally advised that the Ampex offer to replace 
four previously installed tape recorders was not considered in the 
evaluation of the Ampex proposal. 
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By TWX dated March 30, 1967, CEC filed a protest against the 
award with the contracting officer, and by letter dated April 28, 1967, 
CEC brought the matter to the attention of our Office. The adminis- 
trative report advised that as of May 14, 1967, Ampex had incurred 
$125,000 in costs, and that “any delay in the performance of the con- 
tract would jeopardize programs of the utmost national importance.” 
In its letters of April 28, June 21 and August 29, 1967, CEC main- 
tains that the procuring activity in negotiating solely with Ampex 
violated the “competitive negotiation” requirements of section 2304 (g) 
of Title 10, United States Code. That section provides as follows: 

(g) In all negotiated procurements in excess of $2,500 in which rates or prices 
are not fixed by law or regulation and in which time of delivery will permit, 
proposals shall be solicited from the maximum number of qualified sources 
consistent with the nature and requirements of the supplies or service to be 
procured, and written or oral discussions shall be conducted with all responsible 
offerors who submit proposals within a competitive range, price, and other 
factors considered: Provided, however, That the requirements of this subsection 
with respect to written or oral discussions need not be applied to procurements 
in implementation of authorized set-aside programs or to procurements where 
it can be clearly demonstrated from the existence of adequate competition or 
accurate prior cost experience with the product, that acceptance of an initial 
proposal without discussion would result in fair and reasonable prices and 
where the request for proposals notifies all offerors of the possibility that award 
may be made without discussion. [Italic supplied.] 

In support of this contention, CEC alleges that its technical pro- 
posal was wholly responsive to the specification, and that its cost pro- 
posal was significantly lower than the Ampex proposal. It is further 
suggested that the point evaluation was influenced primarily by per- 
sonnel preferences. The procurement agency’s report, on the other 
hand, advises that the decision not to negotiate with CEC was a proper 
exercise of administrative discretion in determining the existence of 
the “competitive range, price and other factors considered.” Further, 
attention is again focused on the wide point differential (approxi- 
mately 20 percent overall and 60 percent in the technical area) between 
CEC and Ampex as indicative of the correctness of the decision. With 
particular regard to the CEC proposal evaluation, AFSCF SSD 
advised Headquarters, Air Force Systems Command, on May 30, 
1967, as follows: 

* * * The OHO proposal had no outstanding strongpoints evidenced resulting 
from the evaluation. Their proposal was considered weak in the following areas: 

A. Acceptance test—no information was included on acceptance testing. 

B. Quality assurance—no information was included on a quality assurance 
program, 

OC. Reliability—no information was included on a reliability program. 

D. Maintainability program. 

BD. Personnel subsystem—no discussion relative to personnel subsystem or 
human engineering activity was included. 

F. Configuration management—inadequate information in proposal to permit 


evaluation. 
G. Training—no mention of a training program was included. 
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H. Documentation—the proposal indicates only that documentation would be 
negotiated with the Air Force at a later date, and that they would provide a 
quotation for the required information upon request. 

I. Index of compliance specifications—none was included in their proposal. 


* * * It is important to note here that if a proposal merely indicates that all 
requirements cam be fulfilled without evidence as to ‘how they can be fulfilled, 
there is no basis for the evaluators to determine they are acceptable for nego- 
tiations. The proposal was the mechanism used in the instant case * * *. [Italic 
supplied. ] 

In response, CEC maintains that with the exception of “D,” above, 
“Maintainability Program,” information in the other areas was “not 
requested for the proposal phase by the RFP, and that the lack of this 
unrequested data may have been used as a reason to down-rate both 
the Technical and Management sections of CEC’s proposal.” 

Upon the record presented, it is our opinion that the negotiation 
procedures employed in this procurement did not conform to the pro- 
curement statutes or the implementing regulations. 

Considering first the selection of evaluation criteria and the deter- 
mination of the relative importance attached to each factor, we must 
acknowledge that these matters are primarily the responsibility of the 
procuring activity. CEC has not questioned either the use of the point 
evaluation system, or the relative point distribution among the areas 
of cost, technical, or management aspects of the technical evaluation, 
and we find no basis for raising an objection in this respect. However, 
it is necessary to draw attention to the improper adjustment of the 
cost evaluation criteria after it was discovered that three of the pro- 
posals contained pricing discrepancies. In our opinion, the procuring 
activity’s decision to evaluate and assign points in the cost category 
solely on the basis of a segment, albeit the major portion, of the 
procurement was inconsistent with the concept of fair and equal evalua- 
tion. Unlike technical evaluations, which necessarily involve the 
exercise of discretion, cost evaluation is susceptible of objective meas- 
urement on the basis of the overall cost to the Government of the pro- 
curement. Fairness to all offerors requires no less. While it can be 
said that the tape recorder costs were the only common denominator 
present in all proposals, this fact obviously does not insure that pro- 
posals would be capable of evaluation on a common basis. An examina- 
tion of the Hewlett-Packard and Ampex proposals demonstrates the 
speculative character of the adjusted criteria as an evaluation basis. 
Since we are advised that it was impossible to eliminate the cost of 
spare parts from the Hewlett-Packard proposal, it cannot be said that 
the assignment of the maximum number of points to that proposal 
remedies the inherent underrating of the Hewlett-Packard proposal 
in the absence of an adjustment of the points assigned to the other 
proposals. Further, while the Ampex proposal lists the required docu- 
mentation as a no-cost item, we may agree, as is pointed out in the 
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exhibits to the report, that the cost of this item would be carried as 
a part of the price of the tape recorders. To this extent, the Ampex 
proposal was similarly underrated. 

With respect to the evaluation of the CEC proposal in this area, 
we note CEC’s contention that the process used to convert points in 
the cost category has “obviously been chosen to produce very little 
point spread for very significant price differences” is based upon the 
assertion that its proposal price of $803,440 included the price of 
documentation and spares. In examining the CEC proposal, the con- 
tracting agency concluded that the cost of spares and documentation 
was not included. This conclusion is not unreasonable on the face of 
the CEC proposal. In the cover letter to the CEC proposal, it was 
stated that: “It was our interpretation of the * * * RFP that spare 
parts and documentation would be negotiated with SSD by the success- 
ful contractor. If this interpretation is in error, we will provide any 
necessary quotation within seven (7) days upon your request.” This 
understanding of the RFP was reflected in the CEC price proposal 
when, in lieu of a price of item 2, spare parts package, the proposal 
stated “to be negotiated.” Further, no reference in the proposal itself 
is made to the documentation cost, and the CEC proposal did not in- 
clude DD Form 1423, Contracts Data Requirements List, as required 
by the terms of the RFP. 

It is clear that in the absence of an accurate understanding and ex- 
pression of all cost elements (tape recorders, spare parts, documenta- 
tion), the price proposals did not reflect the cost to the Government 
of the requested services. Given the fact that the 3M and Ampex pro- 
posals were complete from the standpoint of price, we are unable to 
understand why sound procurement policy dictates that these other- 
wise complete price proposals be obscured in an attempt to provide 
a basis for comparison with three other proposals evidencing various 
degrees of price uncertainty or incompleteness. Certainly, the policy 
of ASPR 3-804 would have dictated a clarification of the defective 
pricing proposals as the only acceptable alternative. That section pro- 
vides as follows: 
Conduct of Negotiations. Evaluation of offerors’ or contractors’ proposals, in- 
cluding price revision proposals, by all personnel concerned, with the procurement, 
as well as subsequent negotiations with the offeror or contractor, shall be com- 
pleted expeditiously. Complete agreement of the parties on all basic issues 
shall be the objective of the contract negotiations. Oral discussions or written com- 
munications shall be conducted with offerors to the extent necessary to resolve 
uncertainties relating to the purchase or the price to be paid. Basic questions 
should not be left for later agreement during price revisions or other supplemen- 


tal proceedings. Cost and profit figures of one offeror or contractor shall not be 
revealed to other offerors or contractors. [Italic supplied. ] 


Moreover, we cannot consider that the contracting officer’s meeting 
on January 6, 1966, with CEC, remedied the initial failure to seek 
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the price clarification required by ASPR 3-804. This meeting served 
no purpose, but merely confirmed prior assumptions and perpetuated 
a faulty cost criteria. With respect to the subsequent inconsistent 
CEC cost representation expressed in the CEC TWX of January 7, 
1967, it was certainly not in the Government’s best interest for the cost 
evaluation panel to disregard this later written commitment and con- 
sider the CEC proposal to be $803,440, as originally submitted, without 
spares or documentation. There is, however, no question that CEC was 
in a “competitive range” from the standpoint of price even if we apply 
the defective criteria. 

Turning next to the management evaluation, we cannot agree with 
CEC’s suggestion that the inclusion of this category in the evaluation 
may be questioned because the procurement is for standard off-the- 
shelf equipment and that the use of broad design oriented criteria was 
improper since: “For standard equipment procurements the manage- 
ment evaluation is normally influenced by the past performance record 
of the bidder, capabilities and facilities survey’s, etc.” As we have in- 
dicated, the selection of evaluation factors is properly within the sound 
discretion of the procuring activity. See ASPR 1-903.2 and sub-part 
(a) (ii) thereof, which authorize the imposition of additional stand- 
ards for evaluation purposes. We do, however, believe that the advice 


in the RFP with respect to a preaward survey may have led offerors to 
deemphasize the need for management information. In this regard, 
the solicitation advised as follows: 


14. It is expected that the offeror or offerors with whom the Government intends 
to negotiate and award a contract will be required to undergo a pre-Award 
Survey and received a satisfactory determination therefrom prior to commence- 
ment of negotiations and award. 


CEC further alleges, in questioning the difference in the points as- 
signed to its proposal in this area as compared to Ampex, that : 


* * * Whereas, C.B.O. readily concedes that the overall capabilities and facili- 
ties of both Ampex and O.B.0., as two of the nation’s oldest and largest instru- 
mentation manufacturers are completely adequate to perform this contract, 0.B.C. 
believes that Ampex has performed poorly on an important recent contract with 
AFSCF SSD, and that this poor performance was not reflected in the heavy 
point advantage assigned to Ampex in “the Management” category. Specifically, 
C.B.0. believes that the four (4) government-owned Ampex FR 1600s listed in 
the present contract as Item 3 were previously purchased by AFSOF SSD from 
Ampex and that these equipments were (1) not delivered on schedule by several 
months, and (2) could not be initially accepted for technical non-performance 
reasons when received. 


In this regard, we have been informally advised that there was a 
prior deficiency on the part of Ampex, but that such deficiency was 
corrected, and that there was no contract default. However, in our 
opinion, the difference in management scores may be traced to the 
determination that the CBC proposal was informationally deficient. 
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This is confirmed by the report of the management panel which states, 
in relevant part, as follows: 


6. Weak points of the various proposals which the panel desires to bring to the 
attention of the Board are as follows: 
* « + + * * * 


CEC—The proposal does not contain information on how the proposer intends 
to meet the TOR/Work Statement requirements. The proposal merely states 
CEC will comply. 


* « t * * * * 


7. It is again emphazied that proposals were evaluated against RFP require- 
ments as amplified by TOR-16 and the Work Statement and against pre- 
determined criteria in the organization and facilities sub-areas. Proposals were 
not evaluated against one another in the Management Area. 


Turning to the technical evaluation, the report advises that the de- 
termination not to negotiate with CEC was based primarily on the 
technical evaluation of the proposals, In this respect, AFSCF SSD 


advised Headquarters, Air Force Systems Command, that the Ampex 
proposal was “far superior,” as evidenced by the following factors: 


A. Tape transport—the pre-amplifiers have a 4 MHZ bandwidth for future ex- 
pansion. Vacuum drive is used, which eliminates pinch rollers, End-of-tape sens- 
ing is provided, Mechanical parking brakes are provided, which also function as 
emergency brakes to prevent tape spillage in the event of power failure. Mass is 
added to the capstan to reduce high-frequency flutter, yet the required time dis- 
placement error can be maintained. As a special option, an automatic program- 
ming system, either by computer or card programer control, could be provided. 

B. Wideband FM electronics—tests have been run with typical PCM formats 
and photographs of the reproduced signals appear to be satisfactory. Added 
features, not specifically requested in the TOR are: 

Squelch (zero output with no input). 

Output limiting which prevents over-driving of equipment following the 
recorder. 

Loss-of-signal-indicator. 

Filter switch which allows the noise bandwidth to be optimized for each 
particular signal. 

DC calibration meter for quick set-up for operation. The optional auto- 
matic programming system can be used to change the channel configura- 
tion under computer control. 

C. Acceptance test—a very complete acceptance test procedure was included. 


In commenting on these “strong points,” CEC has maintained that 
all of the features to the extent requested are included features of the 
CEC equipment, and that, if requested, CEC could have provided the 
optional items. By letter dated August 9, 1967, the Directorate of Pro- 
curement Policy responded, in part, as follows: 

5. CEC contends that the recorders it proposed to furnish contained some of the 
features of the Ampex recorders which the Air Force technical personnel 
considered strong points. The CEC proposal, however, failed to mention any 
such features and could not therefore be evaluated as offering any of those 
features. 

Since the evaluation of the proposals in this area requires the exer- 
cise of a technical judgment, we may not, as CEC suggests, reevaluate 
or compare the relative merits of its proposal vis-a-vis that of Ampex. 
However, it is significant to note that it has not been suggested that 
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the “far superior” character of the Ampex proposal is attributable 
toa technological breakthrough, or advancement in the state of the art. 
See, in contrast, 45 Comp. Gen. 749, June 6, 1966, wherein the protest- 
ant maintained that it was improperly excluded by the administrative 
agency from participation in negotiations since its proposal had satis- 
fied the Government’s minimum technical requirements, and therefore 
was within a “eompetitive range, price and other factors considered.” 
Tn denying the contention, we observed as follows: 

The administrative report introduced the distinguishing fact that Link’s pro- 
posal was considered far superior because it incorporated a surprisingly novel 
and allegedly proprietary approach to the RFP requirements, and was con- 
sidered to be such a substantial advancement in the state of the art in the field 
of graphic recording that it rendered meaningless any negotiations on the more 
orthodox approach proposed by Maurer. 

Here, the procuring activity acknowledges that CEC has in its 
technical proposal offered complete compliance with the work re- 
quirements and TOR 16. The objection is that insufficient information 
was supplied to permit a technical evaluation. There was, however, 
no request in the RFP that offerors provide a technical dissertation 
verifying responses to the tape recorder requirement. 

Considering the overall impact of the informational defects in 
CEC’s proposal preparation, especially with respect to the technical 
aspects of its proposal, we may give significant effect to the fact 
that despite these defects CEC’s proposal was technically acceptable 
to PEB. This determination is, we believe, even more significant in 
light of the rejection of three other proposals for failing to meet all 
five of the “critical” technical evaluation factors. We, therefore, 
draw your attention to a portion of our decision at 45 Comp. Gen. 
417, 427, which we believe is pertinent here: 

The term “negotiation” generally implies a series of offers and counteroffers 
until a mutually satisfactory agreement is concluded by the parties. 10 U.S.C. 
2304(g) implements and clarifies the definition of “negotiate” in 10 U.S.O. 
2302(2) and it is our view that the term “negotiate” must be read in conjunction 
with 10 U.S.C. 2304(g) to include the solicitation of proposals and the conduct 
of written or oral discussions, when required, as well as the making and entering 
into a contract. See page 5 of House Report No. 1638, on H.R. 5532, 87th Congress, 
bt = enacted as Pub. L. 87-653, adding the new subsection (g) to 10 
U.S.C. ; 

In this context, we believe that an obligation to negotiate with AAI existed 
notwithstanding that ITTFL’s proposal was determined to be technically superior 
to AAI’s. We jind nothing in the record which would indicate that AAIs proposal 
was 80 technically inferior as to preclude any possibility of meaningful nego- 


tiation with such offeror. This is what both the law and the ASPR require in 
order to assure the competition contemplated. [Italic supplied. ] 


See, also, 46 Comp. Gen. 191. 
Finally, it must be noted that the RFP did not state the evaluation 


criteria or the relative weight assigned to each factor. This failure is, 
in our opinion, inconsistent- with a stated request for strict confor- 
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mance with the terms of the REP, and the advice that the proposal was 
the “mechanism” for determining a competitive range. From the 
standpoint of avoiding the informational and pricing defects in pro- 
posal preparation evident on the face of the record, clear instruction 
as to those areas of particular significance to the contracting agency 
will result in more accurate and realistic proposal preparation. See 
B-149344, December 26, 1962; B-—147394, September 4, 1962. See 
especially our decision to you at 44 Comp. Gen. 439, 442, wherein we 
stated that : 
With respect to the failure of the Air Force to specifically advise prospective 
offerors of all evaluation factors and to indicate the relative importance attached 
to each, it is our opinion that sound procurement policy dictates this should 
be done * * *, 

While practical considerations preclude further action on our part 
in this matter, we strongly suggest that appropriate steps be taken to 
avoid a recurrence of similar negotiation procedures. 


[ B-162057 J 


Contracts—Damages—Liquidated—Shipment v. Performance Fail- 
ure 

Under a contract for power circuit breakers that provided for delivery of one 
unit for Government testing and acceptance before the remaining units were 
shipped, and which included a provision to charge liquidated damages for failure 
of the contractor to perform or to ship within the time specified, the mere ship- 
ment of defective breakers after notice the initial unit had failed acceptance 
testing did not stop the accrual of liquidated damages, the reference in the 
liquidated damages clause of the contract to the “failure to perform” relating 
to the basic contract obligation to produce units capable of meeting performance 
requirements. Therefore, the shipment of the units not being the decisive event 
on which the application of the liquidated damage clause depends, the Govern- 
ment, notwithstanding the long delay in getting acceptable power circuit breakers 
into operation is entitled to liquidated damages for the period of the delay. 


oa ey Allis-Chalmers Manufacturing Company, November 13, 
: 

Reference is made to your request by letter dated July 14, 1967, for 
refund of the net amount of $152,400 assessed against you by the 
Department of the Interior as liquidated damages under contract 
No. 14-06-D-4202 with the Bureau of Reclamation (the Bureau). 
This basis of your claim is that the liquidated damaged provision in 
the contract was either misinterpreted by the Government or was sub- 
ject to two interpretations and is therefore ambiguous. 

The contract, which was awarded to you on October 12, 1961, obli- 
gated you to furnish nine 230 kilovolt power circuit breakers for the 
Bureau’s Central Valley Project, Bethany, California. Shipment of 
one unit (Item 1) was required within 360 calendar days after the 
date of receipt of notice of award, and of the remaining eight units 
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(Item 2) within 420 calendar days after the date of receipt of the 
notice of award. A notation at the end of the purchase description of 
Item 1 cited, as the reason for the earlier delivery requirement there- 
for, paragraph C—14 of the special conditions of the contract, which 
provided that the Government could perform certain tests, including 
interrupting performance tests, on the Item 1 unit as a condition to 
acceptance of all of the circuit breakers, and which contains the fol- 
lowing pertinent language: 


* * * in the event that the breaker tested does not demonstrate specification 
compliance, it shall be the contractor’s responsibility to redesign and rebuild 
not only the sample breaker but all other breakers of the same identical group 
and to demonstrate that the redesign meets specifications under a further 
Government field testing program and at no additional expense to the Govern- 
ment. The cost + these retests and any subsequent retests will be charged to the 
contractor * * *, 


Special conditions of the contract included a notice of delay pro- 
vision, paragraph A-9, which required the contractor to give written 
notice to the contracting officer of any performance delay, either by 
the contractor or his subcontractor, which might be excusable under 
the default clause, within 30 days from the beginning of the delay or 
such additional period as allowed by the contracting officer prior to 
final settlement of the contract. The contracting officer, in turn, was 
required to make a findings of fact as soon as practicable after receipt 
of the contractor’s notice of delay, which findings would become final 
and conclusive on the parties subject only to appeal under the disputes 
clause. 

Paragraph B-6 of the special conditions stressed the importance of 
timely delivery, and paragraph B-7 added to the standard default 
clause the following liquidated damages provisions: 


Paragraph 11(f) of Standard Form 32, General Provisions (Supply Contract), 
> arereeens as Paragraph 11(g) and the following is inserted as Paragraph 

(f) (i) In the event the Government exercises its right of termination as pro- 
vided in Paragraph (a) above, the contractor shall be liable to the Government 
for excess costs as provided in Paragraph (b) above and, in addition, for 
liquidated damages, in the amount set forth elsewhere in this contract, as fixed, 
agreed, and liquidated damages for each calendar day of delay, until such time 
as the Government may reasonably obtain delivery or performance of similar 
supplies or services. 

(ii) If the contract is not so terminated, notwithstanding delay as provided 
in Paragraph (a) above, the contractor shall continue performance and be liable 
to the Government for such liquidated damages for each calendar day of delay 
until the supplies are delivered or services performed. 

(iii) The contractor shall not be liable for liquidated damages for delays due 
to causes which would relieve him from liability for excess costs as provided in 
Paragraph (c) of this clause. 


If the contractor refuses or fails to perform or make shipment of the power cir- 
cuit breakers within the desired times specified in the schedule or within the pe- 
riod stated by the contractor in his bid, if such period is greater than the desired 
time, or should the contract be terminated as provided above, the amount of 
liquidated damages to be charged for failure to perform or for failure to ship 
each complete power circuit breaker, or any part thereof under an item of the 
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schedule, within the desired time specified in the schedule, or within the period 
stated by the contractor in his bid, if such period is greater than the desired 
time, will be as follows for each calendar day of delay: Fifty dollars ($50) for 
the circuit breaker under Item 1; and fifty dollars ($50) for each circuit breaker 
under Item 2: Provided, That the total amount of liquidated damages that will be 
am under Item 2 will not exceed one hundred and fifty dollars ($150) per 

Notice of award of the contract is reported to have been received 
by you on October 16, 1961, thereby establishing October 11 and De- 
cember 10, 1962, as the dates for shipment of Items 1 and 2, 
respectively. 

In a letter dated April 24, 1962, the Bureau inquired of you whether 
shipment of the Item 1 circuit breaker could be expedited inasmuch as 
the Government would perform acceptance tests on the unit (author- 
ized by section C-14 of the Technical Requirements of the contract) at 
Grand Coulee Switchyard (Washington) and was attempting to estab- 
lish a definite date for the tests. The letter advised you that the tests 
would consist of line switching, short line faults, and bus faults, with 
the interrupting duty at the switchyard bus as near as possible to the 
nameplate rating; that the services of your erecting engineer would be 
utilized in erecting and in obtaining the optimum adjustment of the 
breaker; and that it was assumed that you would desire to be repre- 
sented during the tests. Further, the Bureau solicited your comments 
on the test program. 

The first article, Item 1, was shipped on November 13, 1962, to the 
testing site, Coulee City, Washington, and acceptance tests were con- 
ducted during the night of December 11. By letter dated December 20, 
1962, the Bureau advised you that the breaker had failed to perform in 
accordance with the specification requirements during the tests and 
therefore all of the circuit breakers of the same design which you in- 
tended to supply under the contract were unacceptable. The letter also 
included the following pertinent language: 

* * * Until modifications are made and the modified breaker is ready for test- 


ing, it would appear futile to ship the remaining breakers to the project. 
* * * ” * = * 


The delay in shipment which has already been encountered and the inevi- 
table further delay which will result from redesign and retesting is of utmost 
concern to me. Existing circuit breakers, to be released upon arrival of the new 
breakers, are scheduled for installation in other locations. Three separate con- 
struction contracts are involved, and delays will be costly to the Government. It 
is imperative that you exert every effort to effect early delivery of satisfactory 
equipment. 


The record indicates that despite the contrary suggestion in the first 
quoted sentence you shipped the eight additional circuit breakers to the 
project site on various dates during the period December 14, 1962 
through January 4, 1963, without any redesign or modification to cure 
the defects found in the tests of the first item. In a letter dated Jan- 
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uary 10 to the Bureau, in which you referred to its letter of December 
20, you offered as explanation for your action the lack of storage space 
at your factory. Further, you stated that you planned to make neces- 
sary modifications at the project site and were giving the modification 
program top priority. 

It is reported that the unit furnished under Item 1 was subsequently 
modified several times after failing to pass the initial acceptance tests 
and that a total of eight acceptance tests on the unit were conducted 
during the period December 11, 1962 to June 22, 1964, on which date 
the unit (which had been completed for shipment on May 25) finally 
met specification requirements. The remaining eight breakers were 
thereafter rebuilt by you to conform to the design of the accepted unit, 
shipment of the necessary replacement parts having been completed 
on various dates from February 4 to March 23, 1965. 

In computing the liquidated damages for late delivery of the circuit 
breakers, the Bureau has determined that there was a delay in ship- 
ment of Item 1 of 591 days covering the period, October 11, 1962, the 
date required by the contract for shipment of such item, to May 25, 
1964, the approximate date of completion of the modifications which 
resulted in successful performance of the acceptance test of June 22, 
1964, and that there should be deducted from such period 20 days 
to cover the time (December 1 to 21, 1962) during which the item 
was in control of the Bureau for acceptance testing. Accordingly, 
the Bureau has determined that damages for 571 days at $50 per day, 
total $28,550, are assessable for Item 1. For Item 2, the Bureau com- 
putes the period of delay from the required shipping date of December 
10, 1962, and damages as follows: 

Shipment of replacement parts completed as follows : 

One breaker—2-4-65—787 days delay 
One breaker—2-12-65—795 days delay 
Two breakers—2-19-65—802 days delay 
Two breakers—3—11-65—822 days delay 
Two breakers—3—23-65—834 days delay 

Liquidated damages=822 days at $150 per day plus 12 days at $100 per 

day = $124,500 

The total liquidated damages as so computed are $153,050, or $1,000 
less than the amount of $154,050 which the Government has withheld 
from the contract price. You concede that assessment of the amount 
of $1,650 to cover the delay of 33 days from October 11 to November 
13, 1962, in shipping Item 1 is authorized. 

You contend that the assessment of liquidated damages after 
November 13, 1962, is based on the Government’s interpretation of 
the words “failure to ship” in paragraph B-7 of the Special Conditions 
as meaning that if Item 1 was shipped within the contract schedule, 
but subsequently failed the paragraph C-14 Government acceptance 
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tests and in the interim the delivery date for the eight additional 
breakers had passed, liquidated damages would be charged. Such 
interpretation, you claim, is unreasonable; i.e., the total liquidated 
damages are attributable to the failure of only one circuit breaker 
(Item 1) to pass tests and the damages would amount to more than 
three times the value of the one unit, and neither party would have 
known, when the contract was awarded, at what date liquidated dam- 
ages would begin to run because the Government need not have 
performed the line dropping and field fault tests under the terms of 
the contract. You contend, in substance, that the phrase “failure to 
ship” in the liquidated damages clause would apply only if no circuit 
breakers identifiable as such had been shipped by the required date, 
and that defects disclosed only upon acceptance testing by the Govern- 
ment would not justify the assessment of liquidated damages. Only 
in this way, you contend, would the liquidated damages bear a reason- 
able relationship to the potential damage for late delivery. You point 
out that both the contract schedule and the liquidated damages 
provision in paragraph B-7 refer only to shipment of circuit breakers 
and are silent on the matter of acceptance testing, the factor which 
you claim the Government maintains as the basis for determining 
whether liquidated damages are chargeable. 

With respect to our decision of June 22, 1966, 45 Comp. Gen. 823, 
cited by the Government for the principle that a contractor’s obliga- 
tion is not only to deliver on time but also to deliver precisely what 
is ordered, you state that while you are in complete accord with that 
conclusion, it does not follow that liquidated damages should run 
against you in this case until delivery by you of precisely what was 
ordered. Such an interpretation, you contend, would permit charging 
of liquidated damages after shipment upon discovery of a latent 
defect after as much as 5 years of continuous use and would result 
in liquidated damages of over $90,000 for a defect which might be 
corrected at a cost of only $50. 

Finally, you urge that the breakers need only have passed the 
production tests required by paragraph C-12 to be performed by you 
at your plant, and you state that such tests were passed and that 
the necessary test data were made available to the Government. 

The Department of the Interior points out that the reason for 
an earlier shipping date for the single breaker to be furnished under 
Item 1 was to enable the Bureau to test that unit and to determine 
its compliance with the contract before the other breakers were shipped, 
the intent being that if such unit were defective, the time required for 
transporting the other eight breakers back to the factory for necessary 
modification could be avoided. 
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Concerning the production tests which you were required to perform 
under paragraph C-12, the Department states that such tests were 
preliminary and were required only to assure compliance with min- 
imum standards of production and freedom from construction or 
assembly defects. On the other hand, the line dropping and field fault 
interrupting tests on the Item 1 breaker which were provided for 
by paragraph C-14 as a condition of acceptance of all nine breakers 
covered by the contract were to be “sufficiently complete to verify the 
overall specified performance of the breakers at their maximum rating 
to the extent possible under field test conditions and capacity.” Con- 
cerning the results of the tests, the Department states that during the 
first test on December 11, 1962, the breaker failed to switch line charg- 
ing current of 55 amperes, or less than one-fourth the maximum of 
250 amperes specified in paragraph C-2d, without multiple restrike; 
that when an attempt was made to switch line charging current of 
only 140 amperes, severe multiple restrikes and an internal flashover 
occurred causing internal damage to the circuit breaker and necessitat- 
ing discontinuance of the test; and that it was not until 11 months 
later, after modification of the interrupter units and extensive testing 
of the breaker by you, that the breaker was able to switch the specified 
maximum line charging current of 250 amperes. The second phase of 
the Bureau’s acceptance testing, which involved testing of the circuit 
breakers specified interrupting rating of 20 million kva, commenced 
on November 22, 1963, immediately after completion of the successful 
line charging current test. After four unsuccessful tests of the breaker’s 
interrupting rating, during which certain internal components of 
the breaker were damaged, you again modified the breaker by increas- 
ing the height of the external tank 14 inches and making revisions to 
certain internal components, the modifications being completed on 
May 25, 1964, and followed on June 22, 1964, by a successful inter- 
rupting rating test. 

We cannot accept the view that “shipment” is the decisive event on 
which application of the liquidated damage clause depends. The clause 
includes the language: 

* * * the amount of liquidated damages to be charged for failure to perform or 
for failure to ship each complete power circuit breaker, * * * within the desired 
time specified in the schedule, * * * will be as follows * * * [Italic supplied.] 

The word “perform” in this provision must obviously refer to your 
primary contract obligation, which was to manufacture circuit break- 
ers capable of meeting the stated performance requirements of the 
Government. Among these requirements were that the breakers would 
switch line charging currents up to 250 amperes without multiple 
restrikes, and have an interrupting rating of 20 million kva, Manu- 
facture of breakers with a switching capacity less than 55 amperes, 
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and which suffered damage to components upon attempted operation 
at the 20 million kva interrupting rating, could under no conceivable 
theory be accepted as performance of your obligation, and we see no 
justification for considering the shipment of such defective articles as 
stopping the accrual of liquidated damages. 

The purpose of the stipulation for liquidated damages was to com- 
pensate the Government for delay in getting acceptable circuit breakers 
into operation where they were intended to be used and the con- 
comitant delay in moving existing circuit breakers to another point 
where they were needed. The mere shipment or delivery of circuit 
breakers which were so defective in basic design as to preclude any 
possibility of their acceptance could have no effect upon the damages 
accruing to the Government and to adopt such an interpretation as you 
propose would virtually nullify the liquidated damage provision. 

A valid contractual stipulation for liquidated damages will be en- 
forced according to its terms, and, the parties having agreed in ad- 
vance on the amount of such damages, the question of actual damages, 
or the amount thereof resulting from a breach of the contract, is not 
for consideration. Sun Printing & Publishing Association v. Moore, 
183 U.S. 642; United States v. Bethlehem Steel Co., 205 U.S. 105; 
Wise v. United States, 249 U.S. 361. A contract provision for liqui- 
dated damages for refusal or failure to make shipment within the 
specified time obviously contemplates shipments meeting the specifica- 
tions, and liquidated damages are not excusable because materials were 
shipped if said materials prove on inspection to be unacceptable. 
15 Comp. Gen. 903; 17 id. 354. Under a contract for the purchase of 
cranes by the Government providing for testing of a completed crane 
before acceptance, the Government was not obligated to accept delivery 
of parts for cranes until one crane had been assembled and satisfac- 
torily passed the tests provided for. Anthony M. Meyerstein, Ine. v. 
United States, 139 Ct. Cl. 305. The essence of the promise of a contract 
to deliver articles is the ability to procure or make them, and a delay 
resulting from inability to make them, however difficult, is not a cause 
excusing the imposition of liquidated damages stipulated for failure. 
Carnegie Steel Co. v. United States, 240 U.S. 156. 

With respect to your argument that a decision upholding the assess- 
ment of liquidated damages in the circumstances of your case could 
logically result in the imposition of liquidated damages in the event of 
a disclosure 5 years after delivery of a latent defect in the delivered 
items, we direct your attention to the statement of the Supreme Court 
in Wise v. United States, supra, to the effect that whether a party 
should be relieved from a plain stipulation for liquidated damages 
upon the ground that a penalty was really intended will depend upon 
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the facts of the case and not upon a conjectural situation that might 
have arisen under the contract. We believe the same reasoning would 
be applicable here, even if we were to agree with your logic, which 
appears to ignore the effect of acceptance and other pertinent con- 
siderations in your hypothetical case. 

For the reasons stated, your claim is denied except to the extent that 
an adjustment of $1,000 appears to be due you by reason of the 
recomputation of the liquidated damages on Item 1 to exclude the 


period subsequent to May 25, 1964, the date of completion of the modi- 
fications which led to the successful testing of the item. Payment of 
that amount by the administrative office is being authorized. 


[ B-160939 J 


ppremaionhy denier Ee men for Dependents—Children— 
Payments to Natural 


The monthly annuity payments due under the Retired Serviceman’s Family 
Protection Plan, 10 U.S.O. 1431-1446, for the use and benefit of the minor chil- 
dren of a deceased member of the uniformed services may be paid to the mother, 


granted custody of the children when divorced from the decedent, as natural 


guardian of the children, notwithstanding the $1,000 limitation imposed under 
paragraph 40504b(5) Military Pay and Allowances Pntitlements Manual on 
payments to a parent as natural guardian will be exceeded, and the mother re- 
fuses to obtain letters of guardianship appointing her legal guardian of the 
children, absent a restriction on the receipt of small periodic amounts, even 


though such payments if projected over a period of time may total more than 


the limitation on payments authorized without appointment of a legal guardian, 


provided the mother complies with Title 4, section 42.3, General Accounting Office 
Policy and Procedures Manual for the Guidance of Federal Agencies. 


To N. R. Breningstall, Department of the Air Force, November 14, 
1967: 


Further reference is made to your letter dated September 25, 1967, 


your file ALRA-1, requesting an advance decision as to the propriety 
of making payment on a voucher in the amount of $1,743 representing 


monthly annuity payments for the period June 1, 1966, through 
August $1, 1967, under the Retired Serviceman’s Family Protection 


Plan, to Mrs. Dorothy J. Nunes for the use and benefit of the minor 
children of the late Staff Sergeant Eugene J. Unczur, USAF, Retired. 
Your request was forwarded to this Office by letter dated October 11, 


1967, from the Directorate of Accounting and Finance and has been 


assigned Air Force Request No. DO-AF-965 by the Department of 
Defense Military Pay and Allowance Committee. 
Sergeant Unczur was retired from the United States Air Force 


effective March 18, 1966, under the provisions of 10 U.S.C. 1201 and 


died May 5, 1966. On October 14, 1965, he elected (option 2 with op- 
tion 4 under the Retired Serviceman’s Family Protection Plan, 10 
U.S.C. 1431-1446) to receive a reduced amount of retired pay to pro- 
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vide an annuity payable to or on behalf of his surviving child or 
children. By final decree of divorce, apparently granted June 11, 
1965, Dorothy J. Unczur was granted a divorce from Sergeant Unczur 
and further was granted the custody of the minor children of the 
marriage and they are currently in her custody. 

The monthly annuity payments in the amount of $116.20 (payable 
until the youngest child reaches the age of 18 years or is married) 
have now exceeded $1,000—the amount of death gratuity which may 
be paid to a parent as natural guardian under paragraph 40504b(5), 
Military Pay and Allowances Entitlements Manual, see our decision of 
December 16, 1958, 38 Comp. Gen. 436. Since Mrs. Nunes has refused 
to obtain letters of guardianship appointing her legal guardian of the 
children, annuity payments due the children of the deceased member 
have been withheld, with the exception of the payment for the month 
of May 1966, which was allowed in her favor by settlement of our 
Claims Division dated July 17, 1967. Therefore, you request a decision 


regarding payments of annuity under the Retired Serviceman’s F'am- 
ily Protection Plan to the natural guardian of minor children when 


the total amount due will be in excess of $1,000. 


It is provided in 10 U.S.C. 1444, that the President shall prescribe 
regulations to carry out the Retired Serviceman’s Family Protection 
Plan and that determinations and certifications of eligibility for, and 


payments of, annuities and other payments or refunds under the plan 
shall be made by the department concerned. By section 2 of Executive 


Order No. 10499, dated November 4, 1953, 18 FR 7003, the President 
delegated to the departments concerned the authority to prescribe 


regulations for the administration of the plan. Paragraph 504 of those 
regulations, effective October 4, 1961, reads as follows: 


Annuities for a child or children will be paid to the child’s guardian, or if 


there is no guardian to the person(s) who has care, custody, and control of 
the child or children. 


It has long been the practice of the administrative officers and of this 
Office, in the absence of statutory provisions to the contrary, to make 
small payments due minor children from the United States to those 
persons who act as guardians and who have custody of the minor 


children without the necessity of their being appointed legal guardians 


of the property of such minors unless there is doubt that the proceeds 
will be used for the benefit of the child or children. 


In our decision of December 16, 1958, cited by you, we referred to 
the rule that the mother and father are generally regarded as the natu- 
ral guardians of a child. Since the laws of many States authorize pay- 


ments of small amounts due a minor to be made to his parents, we held 
that we would have no objection to regulations which would permit 
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6 months’ death gratuity payments not in excess of $1,000 to be made 
to the father or the mother as natural guardian. 

Although State laws generally impose limitations on the amount 
of the minor’s estate that a natural guardian may receive, there ap- 
pears to be no general restrictions on the receipt of small periodic 
payments that may be due the minor even though such amounts if 
projected over a period of time may total more than the limitation on 
payments authorized without appointment of a legal guardian. See 
18 Comp. Gen. 899 and 19 id. 789. 

In view of the administrative regulations and the practice prevail- 
ing relative to the payment of an annuity due minors under the 
Retired Serviceman’s Family Protection Plan to persons having the 
care, custody and control of such minors, we have no objection to pay- 
ments of monthly annuity to a natural parent having custody of the 
minor to whom the payment is due provided the claimant complies 
with the requirements of section 42.8, Title 4, GAO Policy and Pro- 
cedures Manual. See copy of statement dated July 10, 1967, of Mrs. 
Nunes, forwarded herewith. 

Accordingly, the voucher, which is returned herewith, may be paid, 
if otherwise correct, and succeeding monthly payments of annuity may 
be made to the mother as natural guardian of the minor annuitants as 
such payments become due and payable. 


[ B-162398 J 


Bids—Evaluation—Estimates—Sufficiency of Evaluation Base 


The award of a contract to furnish computer time for an estimated number of 
hours to the bidder whose equipment performed more efficiently on the basis 
that notwithstanding higher hourly charges, the ultimate cost to the Govern- 
ment would be significantly less than if the work would be performed at the 
lower hourly charges offered by other bidders should be canceled, the invita- 
tion although providing for the evaluation of bids on the basis of the difference 
in equipment speeds in failing to relate the speeds to estimated job mixes or 
applications did not provide the full and free competition contemplated by 41 
U.8.C. 258, for bidders uninformed of the “performance factors” to be used 
in the evaluation of bids could not intelligently prepare their bids. 


To the Secretary of State, November 15, 1967: 

Reference is made to letter of September 28, 1967, from the Deputy 
Under Secretary for Administration, reporting on the protest of 
Datacomp Data Service against the award made under invitation for 
bids ST-67-50. 

The invitation solicited hourly rates for furnishing the department 
computer time as needed during the period of August 12, 1967 through 
June 30, 1968. The invitation specified the minimum computer con- 
figuration which would meet the Government’s needs (IBM system 
860, model 30 or 40). The price schedule in the invitation solicited 
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offers on a prime time, and other than prime time, basis, and informa- 
tion as to the performance characteristics of the equipment offered 
for use. Paragraph “K” of the special provisions estimated the total 
number of hours of computer use that would be needed during the 
prime shift and during other than the prime shift based upon the 
speed of an IBM system 360, model 30. Paragraph “L” thereof pro- 
vided that to determine which bid is most advantageous to the Govern- 
ment, bids would be evaluated on the basis of the speeds of the equip- 
ment offered in relation to the prices quoted based on the estimated 
hours of usage specified in paragraph “K.” 
Three bids were received as follows: 


Rates per hour 
Prime time Other than prime time 

Datacomp Data Service $50 $30 

IBM 360/30 

IBM 360/40 60 40 
Computer Usage Develop- 

ment Corp. 

IBM 360/30 75 50 
Applied Data Research 

IBM 360/40 80 60 


From the information furnished by each bidder, the characteristics 
of the equipment were determined to be as follows: 


360 model Core size Tape 


Datacomp Data Service 30 64K 30KB 
40 64K 30KB 

Computer Usage Development 
Corp. 30 64K  60KB 
Applied Data Research 40 128K 120KB 


The abstract of bids states that the model 40 is 5 percent more 
efficient than the model 30; that the 128K core size is 20 percent 
more efficient than the 64K core size; that 60KB tapes are 175 percent 
more efficient than 30KB tapes; and 120KB tapes are 250 percent 
more efficient than 30K B tapes. Applying these “performance factors” 
to the equipment offered by the bidders, it was determined that the 
equipment of Applied Data Research was capable of performing so 
much faster than the equipment of the other bidders that, notwith- 
standing its higher hourly charges, the ultimate cost to the Govern- 
ment for performance would be significantly less than if the work 
were performed by either of the other bidders. Accordingly, the 
contract was awarded to Applied Data Research on August 10, 1967, 
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Section 1-3.409 of the Federal Procurement Regulations provides 
that in a requirements contract— 

* * * An estimated total quantity is stated for the information of prospective 
contractors, which estimate should be as realistic as possible. The estimate may 


be obtained from the records of previous requirements and consumption, or by 
other means. * * * 


The information as to estimated total quantities of work is also 
important for a proper evaluation of bids. By using estimated quan- 
tities for bid evaluation different from actual anticipated needs, the 
possibility arises that a bidder may be found low on evaluation who 
is not the lowest bidder on the real requirements, or the best estimate 
thereof. 42 Comp. Gen. 257, 260. 

In the present case, the invitation estimated the number of hours 
of work which would be required. In making such an estimate, it 
would appear to be necessary to consider the different functions to 
be performed by the equipment and the degree of performance of 
each function since the equipment does not operate at the same speed 
for all functions. However, the data on workloads involved in differ- 
ent applications were not included in the invitation and, for that 
matter, neither were the “performance factors” which were used to 
evaluate the bids. The information as to the workloads involved in 
different applications was necessary for a proper evaluation of bids 
since the cost to the Government depends upon the hours of use of 
the equipment which, in turn, are dependent upon the type of proc- 
essing the equipment is required to perform. In this case, the invitation 
provided for the evaluation of bids on the basis of the differ- 
ence in the speeds of the equipment but those speeds were not related 
to estimated job mixes or applications which were not set out in the 
invitation. If such information had been included in the invitation 
and if the invitation had provided that such information would be 
considered in the evaluation of bids, bidders would have been in a posi- 
tion to intelligently prepare their bids in the light of known evalua- 
tion factors whereunder equipment speeds would be related to esti- 
mated job applications or mixes. 

In that connection, it was stated in 36 Comp. Gen. 380, 385: 

The “basis” of evaluation which must be made known in advance to the bid- 
ders should be as clear, precise and exact as possible. Ideally, it should be 
capable of being stated as a mathematical equation. In many cases, however, 
that is not possible. At the minimum, the “basis” must be stated with sufficient 
clarity and exactness to inform each bidder prior to bid opening, no matter 
how varied the acceptable responses, of objectively determinable factors from 
which the bidder may estimate within reasonable limits the effect of the ap- 
plication of such evaluation factor on his bid in relation to other possible bids. 
By the term “objectively determinable factors” we mean factors which are 
made known to or which can be ascertained by the bidder at the time his bid 
is being prepared. Factors which are based entirely or largely on a subjective 


determination to be announced by representatives of the contracting agency 
at the time of or subsequent to the opening of bids violate the principle for the 
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reason that they are not determinable by the bidder at the time his bid is being 
prepared. 


Moreover, the competitive bidding statute, 41 U.S.C. 253, requires 
that specifications and invitations for bids be drawn so as to permit 
full and free competition. However, the invitation here did not pro- 
vide for full and free competition because of the deficiencies discussed 
above. Therefore, the contract awarded thereunder should be 
canceled. 


[ B-151204, B-157587 J 


Equipment—aAutomatic Data Processing Systems—Authority 


The right reserved to Federal departments and agencies in Public Law 89-306, 
which authorizes the General Services Administration (GSA) to coordinate and 
provide for the economic and efficient purchase, lease, maintenance, operation 
and utilization of automatic data processing equipment (ADPE), to select types 
and configurations of equipment does not encompass the authority to procure 
the equipment, the legislative history of the act evidencing the intent that GSA 
function as the sole purchaser of ADPE equipment for the Government, subject 
to the direction and control of the President and the Bureau of the Budget, and 
if the purchase function was not intended to be placed exclusively in GSA, 
there would have been no need to limit the delegation of authority in section 
111(b) (2) of the act to purchase ADPE equipment to the period during which 
the single purchase concept could be implemented. 


To the Administrator, General Services Administration, Novem- 
her 21, 1967: 


By letter of July 11, 1967, you requested our opinion with respect 
to the authority of the Administrator of General Services under the 
provisions of Public Law 89-306, 79 Stat. 1127, 40 U.S.C. 759, which 
amended the Federal Property and Administrative Services Act of 
1949 to provide for the economic and efficient purchase, lease, main- 
tenance, operation, and utilization of automatic data processing equip- 
ment by Federal departments and agencies. 

The complete text of Public Law 89-306 reads as follows: 


“Sec. 111. (a) The Administrator is authorized and directed to coordinate and 
provide for the economic and efficient purchase, lease, and maintenance of auto- 
matic data processing equipment by Federal agencies. 

“(b) (1) Automatic data processing equipment suitable for efficient and 
effective use by Federal agencies shall be provided by the Administrator through 
purchase, lease, transfer of equipment from other Federal agencies, or otherwise, 
and the Administrator is authorized and directed to provide by contract or 
otherwise for the maintenance and repair of such equipment. In carrying out 
his responsibilities under this section the Administrator is authorized to trans- 
fer automatic data processing equipment between Federal agencies, to provide for 
joint utilization of such equipment by two or more Federal agencies, and to 
establish and operate equipment pools and data processing centers for the use 
of two or more such agencies when necessary for its most efficient and effective 
utilization. 

“(2) The Administrator may delegate to one or more Federal agencies 
authority to operate automatic data processing equipment pools and automatic 
data processing centers, and to lease, purchase, or maintain individual automatic 
data processing systems or specific units of equipment, including such equip- 
ment used in automatic data processing pools and automatic data processing 
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centers, when such action is determined by the Administrator to be necessary 
for the economy and efficiency of operations, or when such action is essential to 
national defense or national security. The Administrator may delegate to one 
or more Federal agencies authority to lease, purchase, or maintain automatic data 
processing equipment to the extent to which he determines such action to be 
necessary and desirable to allow for the orderly implementation of a program 
for the utilization of such equipment. 

“(c) There is hereby authorized to be established on the books of the Treasury 
an automatic data processing fund, which shall be available without fiscal year 
limitation for expenses, including personal services, other costs, and the pro- 
curement by lease, purchase, transfer, or otherwise of equipment, maintenance, 
and repair of such equipment by contract or otherwise, necessary for the effi- 
cient coordination, operation, utilization of such equipment by and for Federal 
agencies: Provided, That a report of equipment inventory, utilization, and ac- 
quisitions, together with an account of receipts, disbursements, and transfers 
to miscellaneous receipts, under this authorization shall be made annually in 
connection with the budget estimates to the Director of the Bureau of the Budget 
and to the Congress, and the inclusion in appropriation acts of provisions regu- 
lating the operation of the automatic data processing fund, or limiting the ex- 
penditures therefrom, is hereby authorized. 

“(d) There are authorized to be appropriated to said fund such sums as may 
be required which, together with the value, as determined by the Administrator, 
of supplies and equipment from time to time transferred to the Administrator, 
shall constitute the capital of the fund : Provided, That said fund shall be credited 
with (1) advances and reimbursements from available appropriations and funds 
of any agency (including the General Services Administration), organization, 
or contractor utilizing such equipment and services rendered them, at rates 
determined by the Administrator to approximate the costs thereof met by the 
fund (including depreciation of equipment, provision for accrued leave, and for 
amortization of installation costs, but excluding, in the determination of rates 
prior to the fiscal year 1967, such direct operating expenses as may be directly 
appropriated for, which expenses may be charged to the fund and covered by 
advances or reimbursements from such direct appropriations) and (2) refunds 
or recoveries resulting from operations of the fund, including the net proceeds 
of disposal of excess or surplus personal property and receipts from carriers 
and others for loss of or damage to property: Provided further, That following 
the close of each fiscal year any net income, after making provisions for prior 
year losses, if any, shall be transferred to the Treasury of the United States as 
miscellaneous receipts. 

“(e) The proviso following paragraph (4) in section 201(a) of this Act and 
the provisions of section 602(d) of this Act shall have no application in the 
administration of this section. No other provision of this Act or any other Act 
which is inconsistent with the provisions of this section shall be applicable in 
the administration of this section. 

“(f) The Secretary of Commerce is authorized (1) to provide agencies, and 
the Administrator of General Services in the exercise of the authority delegated 
in this section, with scientific and technological advisory services relating to 
automatic data processing and related systems, and (2) to make appropriate 
recommendations to the President relating to the establishment of uniform 
Federal automatic data processing standards. The Secretary of Commerce is 
authorized to undertake the necessary research in the sciences and technologies 
of automatic data processing computer and related systems, as may be required 
under provisions of this subsection. 

“(g) The authority conferred upon the administrator and the Secretary of 
Commerce by this section shall be exercised subject to direction by the President 
and to fiscal and policy control exercised by the Bureau of the Budget. Authority 
so conferred upon the Administrator shall not be so construed as to impair or 
interfere with the determination by agencies of their individual automatic data 
processing equipment requirements, including the development of specifications 
for and the selection of the types and configurations of equipment needed. The 
Administrator shall not interfere with, or attempt to control in any way, the 
use made of automatic data processing equipment or components thereof by 
any agency. The Administrator shall provide adequate notice to all agencies 
and other users concerned with respect to each proposed determination specifi- 
cally affecting them or the automatic data processing equipment or components 
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used by them. In the absence of mutual agreement between the Administrator 
and the agency or user concerned, such proposed determinations shall be sub- 
ject to review and decision by the Bureau of the Budget unless the President 
otherwise directs.” 


Your letter includes a summary of actions which have been taken to 
date by the Bureau of the Budget and the General Services Adminis- 
tration in getting underway implementation of the concepts inherent in 
section 111. GSA has prepared draft regulations designed to achieve 
what are believed to be the objectives of that section—to establish a 
single purchaser for all general purpose ADPE used by Federal 
agencies. You point out that the draft of these Government-wide regu- 
lations is based upon the interpretation that section 111 provides GSA 
with exclusive authority to procure all general purpose ADPE for use 
by Federal agencies but that the regulations will not include procedures 
or controls which could be interpreted as interfering with determina- 
tions of requirements for or use of ADPE by Federal agencies. 

With a view to expediting and facilitating the orderly functioning 
of the procurement processes in the acquisition of ADPE, you request 
a decision on the question of the extent to which other Federal agencies 
may have independent authority to procure ADPE. Specifically you 
ask; 


* * * whether, on the one hand, other agencies are legally required to obtain 
a delegation of procurement authority from GSA or use GSA as the agency to 
purchase their general-purpose ADPH, or whether, on the other hand, agencies 
may acquire ADPH without regard to any actions which might be taken by 
GSA pursuant to section 111. 


Your inquiry is prompted by the fact that although subsections 
111(a) and (b) (1) of this act, 40 U.S.C. 759(a) and (b) (1), state that 
the Administrator shall provide ADPE for use by Federal agencies, 
they do not in so many words foreclose other agencies from acting 
without regard to your actions or regulations in the procurement of 
ADPE. Also, subsection (g), 40 U.S.C. 759(g), states that GSA is not 
to interfere with agency rights to select types and configurations of 
equipment needed. You point out that since selection of types and con- 
figurations of equipment is so closely related and interwoven with the 
actual acquisition, subsection (g) might be interpreted as implying 
authorization to agencies to acquire ADPE. Because the plain meaning 
associated with “types” in the ADPE field is that of a particular brand 
name, authority to select types might be considered tantamount to 
purchase of the equipment. 

It is your belief, however, that the right, reserved to using agencies 
under subsection (g), to select types of equipment needed refers only 
to agency determinations regarding what equipment is to be pur- 
chased and does not encompass the procurement itself of such 
equipment. 


313-968 O-69—20 
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The language of the act and its legislative history make it clear, in 
our opinion, that it was the legislative intent to place GSA in the 
position of acting, subject to direction and control by the President and 
the Bureau of the Budget, as the Government’s single purchaser for all 
general purpose ADPE estimated to cover about 90 percent of the 
Government’s requirements. At the same time it was recognized that 
full implementation of this single purchaser concept would necessarily 
require a considerable period of adjustments, The legislative history 
shows that the delegation authority provided in subsection (b) (2) was 
to be resorted to during the period the Administrator would be de- 
veloping the necessary procedures toward assuming his exclusive 
jurisdiction in the ADPE area. See the lengthy treatment afforded 
the concepts underlying the act, as set forth in S. Rept. No. 938, dated 
October 22, 1965; H. Rept. No. 802, dated August 17, 1965; and Hear- 
ings before a subcommittee of the House Government Operations 
Committee on H.R. 4845, March 30, 31 and April 7, 1965. 

Subsections 111(a) and (b) (1) quoted above clearly place authority 
in the Administrator of General Services and direct him to “provide for 
the economic and efficient purchase, lease, and maintenance of auto- 
matic data processing equipment by Federal Agencies.” Any question 
as to whether such authority and direction were intended to be ex- 
clusive is dispelled, it seems to us, by the provisions of subsections 
(b) (2) and (e),40 U.S.C. 759(b) (2) and (e). 

Subsection (b)(2) authorizes the Administrator to delegate his 
functions where he deems it necessary or desirable to do so. Such 
authority to delegate would not be necessary if the functions involved 
were not intended to be placed in GSA exclusively. 

Subsection (e) eliminates for purposes of section 111 the exemptions 
granted certain agencies by sections 201(a) (4) and 602(d) of the 
Property Act with respect to the procurement of personal property 
generally. When the Property Act was passed in 1949, it was recog- 
nized at that time that, due to the peculiar missions of various agencies, 
complete compliance with the uniform procedures might interfere with 
their operations; therefore, certain agencies were granted exemptions 
in sections 201(a) (4) and 602(d). Subsection 111(e) takes away these 
exemptions in the administration of section 111. 

We recognize that responsibilities related to determining ADPE 
requirements, selecting types and configurations, and the use to be made 
of such equipment are divided by a fine line from responsibilities re- 
lated to actual purchase of the equipment desired. Subsection (g) 
provides that the Administrator of General Services shall not interfere 
with determinations made by agencies in these areas. But whatever 
problems may arise between the various agencies and the exercise of 
GSA’s procurement authority, subsection (g) specifically provides for 
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their resolution by the Bureau of the Budget and the President. Again, 
it hardly seems necessary to spell out a forum for settling differences 
between GSA and the agencies, if GSA’s authority were not otherwise 
intended to be exclusive. 

The only evidence which might be interpreted as supporting the in- 
dependent right of other agencies to procure ADPE, is found in subsec- 
tions 111(c) and (d), 40 U.S.C. 759(c) and (d), which establish the 
ADP revolving fund. It could be argued that the authority given to 
GSA in subsections (a) and (b) (1) is to be invoked only in connection 
with fund. activities, and until there is some affirmative action on the 
part of GSA to make a fund procurement on behalf of, and at the re- 
quest of an agency, that agency would be free to continue procuring on 
its own. We believe, however, that this argument is severely weak- 
ened by the provision for delegation of authority in subsection (b) (2). 
If the only exclusive authority the Administrator had been given was 
authority to purchase ADPE through the revolving fund, there would 
be no particular need to give him power to delegate procurement 
authority. 

We have carefully reviewed the legislative history of Public Law 
89-306 and find that it clearly supports the construction reached upon 
examination of the language of the act itself, Accordingly, you are 
advised that we concur in your construction of section 111 of the Fed- 
eral Property and Administrative Services Act of 1949, as added by 
Public Law 89-306, as providing exclusive authority to GSA to pro- 
cure all general-purpose ADPE and related supplies and equipment 
for use by other Federal agencies, 


[ B-161782 J 


Contracts—Negotiation—Limitation on Negotiation—Propriety 


Negotiation procedures unlike formal advertising procedures designed to be 
flexible and informal, the reservation in a request for proposals to award a 
contract on the basis of initial proposals was not an irrevocable determination, 
and having invoked 10 U.S.C. 2304(a)(10) authority, the contracting officer 
should have negotiated a late price reduction that replaced the low offer 
as required by paragraph 3-805.1 of the Armed Services Procurement Regula- 
tion, paragraph 3-506, respecting the acceptance of a late offer, not precluding 
negotiation, and the exercise of a contract option within the discretion of the 
Government, the price reduction is not considered an attempt to “buy-in,” absent 
evidence of “inside” knowledge or fraud on the part of the offeror. However, no 
law or regulation having been violated, the contract awarded is legal, but a 
future recurrence of the situation should be prevented and the contract option 
not exercised unless advantageous to the Government. 


To the Secretary of the Navy, November 21, 1967: 

We refer to a telegram of June 12, 1967, and subsequent correspond- 
ence to our Office, from Unitec Industries protesting against the award 
of a contract to Bendix Field Engineering Corporation under Request 
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for Proposals. No. N00178-67—R-0020 issued by the Naval Weapons 
Laboratory, Dahlgren, Virginia, for the operation and maintenance 
of the Navy Space Surveillance System. 

The request for proposals was issued on January 16, 1967. Proposals 
were opened on March 15, 1967, as scheduled. Six firms submitted pro- 
posals. These proposals, without the pricing information, were for- 
warded to the U.S. Naval Space Surveillance System Headquarters 
(NAVSPASUR) for technical evaluation on March 16, 1967. On the 
technical evaluation, three proposals, including those submitted by 
Unitec and Bendix, were found acceptable with good or better ratings; 
two others were found to be marginal to good; and one was found to 
be technically unacceptable. Thereafter, on March 22, 1967, the prices 
proposed were released to NAVSPASUR which, on the same day, then 
recommended award to Bendix at its price of $788,455. This recom- 
mendation was predicated on the combination of price and technical 
factors. In that connection, however, it should be noted that Unitec 
and Bendix received the same adjective rating of “very good” on the 
technical evaluation and that as to “technical preference” Unitec was 
rated No. 1. On the same day (March 22) the contracting officer 
concurred in the recommendation, but withheld action pending receipt 
of further justification for the disqualification of two marginal 
offerors. 

It is reported that on March 23, 1967, the contracting officer received 
a telegram dated March 22, 1967, from Unitec reducing its cost pro- 
posal from $795,397 to $636,317, but he informed Unitec by telephone 
that the cost reduction would be considered as a late modification. 

On April 6, 1967, the contracting officer initiated a Request for Au- 
thority to Contract which was approved on May 25, 1967, and returned 
to the contracting officer on May 29, 1967, for further action. A contract 
was awarded to Bendix on June 12, 1967, without negotiations with 
any offeror. During the period April 7 through June 12, 1967, Unitec 
and its attorney repeatedly contacted the contracting officer contending 
that the contracting officer should enter into negotiations with Unitec. 
Unitec and its attorney were notified of the award on June 12, 1967. 
A telegram of protest against the award was sent on June 12, 1967, 
to the contracting officer and our Office and was received by us on 
June 13, 1967. 

It is urged by Unitec that ample time remained to permit negotia- 
tions since the then current contract with Unitec would not be com- 
pleted until August 31, 1967 (if the 2-month “phase-in” option was ex- 
ercised), and that the reservation of the right not to negotiate should 
be utilized only when price considerations are such that an initial pro- 
posal would clearly give to the Government the best possible price. 
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It is further urged by Unitec that in view of the substantial reduction 
in price contained in Unitec’s proposal of March 22, an uncertainty 
was created as to the best price proposal which, under Armed Services 
Procurement Regulation (ASPR) 3-805.1(v), obligated the contract- 
ing officer to withhold award until further exploration and discussion 
with the offerors. It is also contended that the transition period be- 
tween the phasing-in of a new contractor and the phasing-out of the 
old, is a difficult and costly one, and that there should be negotiations 
to insure a smooth transition. Unitec concludes that “what is involved 
herein is strictly a question of dollars, and the U.S. Government, in 
making an award to a contractor at a price far in excess of the price 
proposed by Unitec, has acted with imprudence and in complete dis- 
regard of the tax payers money.” 

Unitec’s letter of August 14, 1967, advances additional arguments. 
It emphasizes a contention that its counsel understood that no award 
would be made to other than Unitec prior to notification to Unitec. 
This letter also states : 


“It is submitted that once a decision is made to embark on a procurement pur- 
suant to negotiation, that all of the provisions of Section 3 of ASPR come into 
play. This means that the determination to effect a procurement by the negotia- 
tion process must be decided upon in good faith and in this connection it is neces- 
sary that determinations and findings in accordance with ASPR 3-300 must be 
made as to that particular criteria which is utilized by the procuring activity as 
its basis for using negotiation as the basis for the procurement, as opposed to 


formal advertising. In other words, before the RFP was sent out, one of the 
seventeen (17) bases for negotiation pursuant to 10 U.S.C. 2304(a) had to be se- 
lected and an appropriate determination and finding issued pursuant thereto. 
It is submitted that the Contracting Officer has twisted completely the inten- 
tion of ASPR 3-805.1. The availability to the Contracting Officer of a clause 
permitting the Contracting Officer to make an award without further negotiations 
after submission of the initial price proposal was never intended to be a device by 
which the procuring activity could avoid the clear injunction of ASPR to procure 
supplies and services from responsible sources at fair and reasonable prices cal- 
culated to result in the lowest ultimate overall cost to the Government * * *, 


The following Determination and Findings dated November 1, 
1966, was executed by the contracting officer in support of negotia- 
tion for the services required under the subject RFP : 


Upon the basis of the following findings and determination the proposed con- 
tract may be negotiated without formal advertising pursuant to the foe cad 
of Title 10 U.S.C. 2304(a)(10) as implemented by Paragraph 3-210.2(vii) of 
the Armed Services Procurement Regulation. 

1. The proposed contract will provide for the furnishing of technical, nonper- 
sonal engineering services of trained technicians and qualified engineers neces- 
sary to maintain and operate nine (9) field stations of the U.S. Naval Space 
Surveillance System for a period of twelve (12) months, with an option for ex- 
tension on a yearly basis for a period up to three (3) years. * * * 

Work will include, but not be limited to: (a) performing routine station equip- 
ment operation and providing technical support therefore; (b) maintaining all 
communication and electronic equipment; (c) installing, operating, main- 
taining and/or modifying existing, new, special, or research and development 
equipment; (d) conducting maintenance of stations, equipment and facilities; 
(e) maintaining stations logs, repair records, technical reports, and materials 
usage data, as well as maintaining current the “Handbook for Maintenance and 
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Operations of the U.S. Naval Space Surveillance Stations.” (f) performing 
general support duties at each station as required; and (g) preparing and fur- 
nishing activities reports. 

2. The proper assembly, installation, servicing, maintenance, and operation of 
the highly technical and specialized receiving and transmitting equipment lo- 
cated at each of the above-mentioned Naval Space Surveillance Stations require 
the services of highly skilled technicians and/or engineers who are thoroughly 
familiar with this type of equipment. 

3. It is impracticable to formally advertise the proposed procurement because 
it is for technical, nonpersonal services in connection with the assembly, installa- 
tion, servicing, maintenance, and operation of equipment of a highly technical and 
specialized nature. 

4. The price is not fixed by law or regulation. 

The use of a negotiated contract, without formal advertising, is justified be- 
cause the contemplated procurement is for technical, nonpersonal services in con- 
nection with the assembly, installation, servicing, and maintenance of equip- 
ment of a highly technical and specialized nature. 


The written findings by the contracting officer executed in support 


of his determination to negotiate under 10 U.S.C. 2304(a) (10) are 
made final by statute (10 U.S.C. 2310(b)) and, thus, cannot be legally 
questioned by our Office. However, we think it consistent with the facts 
to state that while, on the one hand, the contracting officer invoked ne- 


gotiation authority to accomplish the procurement; on the other, he 


made no use of the procedures permitted by that authority in the face 
of a situation which clearly called for its use. For all intents and pur- 
poses formal advertising procedures were actually used in awarding 
the contract. In view of this and, also, since at least three responsive, 


responsible offers were received, we question the wisdom and necessity 
of invoking negotiation authority in the first instance. 

In support of the actions taken here by the contracting officer, the 
commander of the Naval Supply Systems Command forwards by in- 
dorsement dated July 27, 1967, a report, apparently prepared by the 
contracting officer, which advances the following arguments: 

First, Uniteec’s telegram of March 23 was considered to be a “late 
modification” which was received after the reviews and award recom- 
mendations of NAVSPASUR had been concurred in by the contract- 
ing officer. 

Second, the late modification was evaluated using the criteria of 
ASPR 3-506(b), (c) & (g) and under these criteria the late modifica- 
tion was determined unacceptable because: (1) Unitec was not the 
otherwise successful offeror, (2) more than one proposal was received, 
(3) Unitec’s proposal offered no item that could be considered to be of 
extreme importance to the Government, and (4) the modification was 
not timely mailed. 

Third, all offerors were informed in writing by the RFP that the 
Government might award on initial proposals received without dis- 
cussion of such proposals. 

Fourth, since: (1) the price offered by Bendix was determined fair 
and reasonable, (2) there was no doubt or uncertainty in the pricing 
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or technical aspects of the procurement, (3) the offerors had been fore- 
warned that the award might be made without further discussions, and 
(4) there was adequate competition, “the decision was made to award 


to BENDIX, the lowest responsive, responsible bidder, without nego- 
tiations pursuant to ASPR 3-805.1.” Moreover, it is stated, Unitec’s 
late modification could not be considered and the decision of the con- 
tracting officer to award to Bendix had been made prior to its receipt 
and “If the Government had used the cost information contained in 
UNITEC’s late modification it would be putting itself in a position of 
bargaining.” 
Fifth, it is contended : 

CONCLUSION—In conclusion it can be stated that negotiations, no matter 
how well planned or executed will not produce the price that a competitive 
procurement will produce. When the Contracting Officer determines that the 
product or service is of such a nature that it can be obtained on a fixed price 
competitive basis, but has some reservations that negotiations might be neces- 


sary, and forewarns proposed contractors in writing of this intent, he should not 
arbitrarily negotiate. This arbitrary negotiation will eventually dilute 


tiations will realize a higher profit for them, resulting in a higher overall cost 
to the Government. 

The foregoing reasons advanced for not conducting negotiations 
after the receipt 8f Unitec’s price reduction on March 23 demon- 
strates, in our opinion, considerable confusion on the part of the 
contracting officer in respect to applicable laws and regulations gov- 
erning negotiation procedures. For example, we fail to see the signifi- 
cance in the argument that Unitec’s price reduction proposal was 
received after the contracting officer had concurred in the award rec- 
ommendation of NAVSPASUR. We find nothing in either law or 
regulation which, on the facts present here, makes such a “concur- 
rence” irrevocable. On March 23, when Unitec’s offer was received, 
the acceptance of Bendix’s offer had not been communicated to Bendix. 
Short of an actual contract award, there was nothing in this case to 
prevent the Government’s procurement officials from reconsidering 
any subjective undisclosed intent or decision to award to Bendix. 

The contracting officer’s reliance on ASPR 3-506(b), (c), and (g) 
and ASPR 3-805.1 (arguments 2 and 4) is, we think, misplaced and 
begs the basic question presented in Unitec’s protest. Unitec does not 
contend that its March 23 price reduction offer should have been 
accepted, as such. Unitec only contends that the contracting officer, 
upon receipt of its March 23 telegram, should have conducted nego- 
tiations with al responsible offerors who had submitted proposals 
within a competitive range, price and other factors considered, as 
required by ASPR 3-805.1(a). While the provisions of ASPR 3-506 
operate to preclude, in the specified circumstances, acceptance of a 
late offer or modification as such, they do not, and were never intended 
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to, preclude the opening-up of negotiations with all offerors competi- 
tively situated upon the receipt of a late modification to a timely offer 
which fairly indicates that such negotiations would prove to be highly 
advantageous to the Government. In that connection, it should be 
noted that the provisions of ASPR 3-506 have no greater weight or 
force than those of ASPR 3-805.1. Negotiation procedures, unlike 
those required for formal advertising, are designed to be flexible and 
informal. These procedures properly permit the contracting officer 
to do things in the awarding of a negotiated contract that would be 
a radical violation of the law if the procurement were being accom- 
plished by formal advertising. This is recognized by a provision in 
ASPR 3-805.1(v) which permits resolicitation of offerors upon the 
receipt of a nonresponsive offer. The provision states: 

* * * when the proposal most advantageous to the Government involves a 
material departure from the stated requirements, consideration shall be given 
to offering the other firms which submitted proposals an opportunity to submit 
new proposals on a technical basis which is comparable to that of the most 
advantageous proposal, provided that this can be done without revealing to other 


firms any information which is entitled to protection under 8~—507.1. [Italic 
supplied. ] 


The emphasis here is on permitting the contracting officer to take a 
course of action which would be of great benefit to the Government. 
Certainly, if ASPR authorizes the consideration of an initially non- 


responsive offer it ought not, a fortiori, to preclude the opening-up of 
negotiations upon the receipt of a late price modification to a respon- 
sive timely proposal. ASPR 3-506 does not, in our opinion, require 
that anomalous result. 

The above referenced report makes much of what the contracting 
officer considers to be the receipt of a fair and reasonable price from 
Bendix. This conclusion was apparently reached on the basis of a 
comparison (shown in paragraph 9.a. of Enclosure 1 of Exhibit IT) be- 
tween the Bendix and the reduced Unitec prices which were broken 
down into a “cost/technical man-year” per 10-month period and into 
a “cost/technical man-year” per option period. On this basis Unitec’s 
price proposal for the 10-month period is $7,070 and Bendix’s is $7,705. 
On the option period the cost/technical man-year for Unitec is $7,940 
and for Bendix it is $7,782. (It should be pointed out that Bendix pro- 
posed to furnish 115 technical personnel, whereas Unitec proposed 
108.) The net difference for both periods is then computed and it is 
shown that Unitec would only be low on a cost/technical man-year 
basis for both periods by $477. On the basis of these figures paragraph 
9.2. concludes as follows: 

Two assumptions can be drawn from the above analysis—(i) BENDIX’s costs 
for the first and second periods are still reasonable after taking into considera- 


tion the large reduction offered by UNITHO; and (i) UNITEO’s large reduc- 
tion for the first period appears to be an attempt to “Buy-In.” 
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In our opinion, the analysis and conclusions set forth in paragraph 

9.a. are faulty and misleading since they are based on criteria (i.e. 
“cost/technical man-year” and “option” period) which were not set 
forth in the request for proposals as the basis for evaluation of offers or 
upon which offers were invited. We see nothing in the RFP indicating 
that offers were invited, and would be evaluated, on a cost/technical 
man-year basis. It is noted that the contract was awarded on a lump- 
sum basis. Moreover, as to the option period, paragraph 9.14.1 of the 
RFP, which was added by an amendment dated February 7, 1967, pro- 
vides in pertinent part: 
The offeror shall submit his bid for the option stipulated above and include 
his cost breakdown in the same detail and format as required for the initial 
year. The award will be made to the lowest responsive, responsible bidder on the 
initial bid. The priced option will not be used to determine the low bidder. * * * 
[Italic supplied.] 

In view of the above we see little to support the contracting officer’s 

conclusion that, after taking into consideration the large reduction 
offered by Unitec, Bendix’s costs are still “reasonable.” The fact re- 
mains that a contract was awarded to Bendix at a price of $738,455 
in the face of an outstanding offer from Unitec in the amount of 
$636,317 or a difference of $102,138. Furthermore, since exercise of 
the option for the second year is wholly within the discretion of the 
Government, with no assurance that it would be exercised, we see no 
basis for the contracting officer’s conclusion that Unitec’s large price 
reduction for the first period appears to be an attempt to “buy-in.” 
(It is noted, in that connection, that Unitec’s reduced lump-sum op- 
tion price is lower than Bendix’s option price—$847,520 as opposed to 
$895,000.) In its letter of June 15, 1967, to the contracting officer 
which protested the award to Bendix, Unitec states: 
As expressed in the telegram [which reduced Unitec’s price], the reduction 
was by reason of “certain business considerations.” Said business considera- 
tions were that Unitec had in the interim decided as a matter of corporate pol- 
icy to become a publicly owned corporation, and had decided to make every 
effort to retain business presently on hand even if this meant reducing sub- 
stantially its profit margin and cutting costs to the minimum possible * * *. 
This statement of the reason why Unitec reduced its price after 
proposals were opened has not been controverted by the contracting 
officer and it appears to be at least as persuasive as his “buy-in” con- 
clusion. In any event, short of convincing evidence tending to indi- 
cate “inside” knowledge or fraud on the part of the offeror, we see no 
need to speculate on the reasons why an offeror has chosen voluntarily 
to reduce his price. 

In regard to reason number three cited by the administrative report 
in support of the action taken by the contracting officer, it need only 
be noted that merely because the RFP informed all offerors that the 
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Government has reserved the right and may make an award on initial 
proposals without discussion, such advice and reservation of the 
right to do so can hardly be cited as justification for exercising the 
reserved right. Unitec has not questioned the Government’s right to 
make an award without discussion but does question the soundness of 
the discretion used by the contracting officer in exercising the right. 
On the facts presented in the record before us we also question the 
soundness of the decision to award without discussions. 

Finally, we find the fifth reason cited in the report as a “Conclu- 
sion” to be without merit and it tends to raise a question of whether 
the subject procurement could not have been just as feasibly accom- 
plished by formal advertising. If, as indicated in the report, the con- 
tracting officer “determines that the product or service is of such a 
nature that it can be obtained on a fixed-price competitive basis, but 
has some reservations that negotiations might be necessary” then by 
all means he should negotiate when, after receipt of initial proposals 
he is presented with a situation whereby the Government stands to 
benefit greatly from such negotiations. We find it difficult to conceive 
how the opportunity to save the Government approximately $100,000 
by legally authorized and proper negotiations can be characterized as 
“arbitrary.” 

Inasmuch as the actions taken by the contracting officer in this case 
are the result of what we believe to be only the unsound exercise of 
discretion and not in violation of law or regulation, and the record 
fails to indicate culpability or fault in the matter by the successful 
offeror, we do not question the legality of the contract as awarded. 
The matter is brought to your attention in the hopes that it may serve 
as an example to contracting officers in your Department and will pre- 
vent recurrences of like cases in the future. Also, we must advise that 
the exercise of the option for the second-year services in the Bendix 
contract without first soliciting formally advertised bids or negotiated 
offers, as the case may be, to determine whether the option is the most 
advantageous alternative to the Government, would be considered im- 
proper by our Office and we would be constrained to apply this view 


in the audit of expenditures of appropriated funds under any contract 
for the services in question. 


r B-160891 J 


Soto hips piri gen recat of Dependency— 


Although generally for the purpose of paying quarters allowances (BAQ) to 
members of the uniformed services who remarry after obtaining a Mexican 
divorce, a judicial determination of the validity of a second marriage is re- 
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quired under the laws of the jurisdiction where the marriage is performed, 
Rosenstiel v. Rosenstiel, 16 N.Y. 2d 64, 209 N.B. 2d 709, has been regarded 
as constituting a judicial determination for cases falling squarely within that 
case, and, therefore, an officer who prior to September 1, 1967, the effective 
date of the revision of the New York (N.Y.) State divorce law, remarried in 
the State of N.Y. would be entitled to BAQ, if one of the parties was domiciled 
in that State, but the Rosenstiel decision having no application in jurisdictions 
other than N.Y. State, if the marriage occurred outside the State, the officer 
would not be entitled to BAQ, even if one of the parties had been a N.Y. 
domiciliary. However, after September 1, 1967, because of the uncertainty 
of section 250 added to the Domestic Relations Law, the Rosenstiel case no 
longer will be viewed as constituting a judicial determination of the validity 
of a Mexican divorce. 


To the Secretary of Defense, November 22, 1967: 

Further reference is made to letter of September 28, 1967, from the 
Assistant Secretary of Defense (Comptroller), requesting a decision 
as to the validity of Mexican divorces for the purposes of payment of 
quarters allowances, particularly with respect to Mexican divorces 
obtained by members of the Armed Forces domiciled in the State of 
New York after the effective date of section 250, Domestic Relations 
Law, McKinney’s Consolidated Laws of New York. The questions and 
circumstances are set forth and discussed in an enclosed copy of Com- 
mittee Action No. 403 of the Department of Defense Military Pay 
and Allowance Committee. 

The questions presented are as follows: 

1, If the officer concerned in the decision of February 17, 1967, B-160591, had 
remarried in the State of New York and his second wife had not been a New 
York domiciliary, would he have been entitled to BAQ in behalf of the second 


wife in the absence of a judicial determination of the validity of his second 
marriage? 


2. Would the answer to Question 1 differ if he did not remarry in the State 
of New York, but his second wife had been a New York domiciliary? 

8. Do the provisions of section 250, Domestic Relations Law, McKinney’s Con- 
solidated Laws of New York Annotated require the conclusion that on and after 
September 1, 1967, any service member within its purview who obtains a Mexi- 
can divorce must have that divorce decree recognized as valid by a court of 
competent jurisdiction of the State of New York before he may be considered 
entitled to BAQ in behalf of a wife of a second marriage? 

In its discussion of questions 1 and 2, the Committee says that in 
decisions of October 27, 1965, and May 3, 1966, B-157498, there was 
considered the case of an officer (Gonzales) who personally appeared 
before a Mexican court in an action in which he was granted a divorce, 
his wife having been represented by an attorney who expressly sub- 
mitted her to the court’s jurisdiction. Both parties to the divorce were 
domiciled in the State of New York and the officer later remarried in 
South Carolina, the second wife also being domiciled in New York 
State. The Committee states that in that case we said that in view 
of the decision of the New York Court of Appeals in Rosenstiel, v. 
Rosenstiel, 16 N.Y. 2d 64, 209 N.E. 2d 709, the New York courts pre- 
sumably would recognize as valid the officer’s Mexican divorce. In 
view, however, of the doubt whether South Carolina, the State where 











288 DECISIONS OF THE COMPTROLLER GENERAL [47 





the second marriage was performed, would recognize as valid such 
divorce, we concluded that in the absence of a judicial determination 
of the validity of the officer’s marriage the matter was too doubtful 
to credit him with allowances for a dependent wife. A similar conclu- 
sion was reached in decision of September 23, 1965, 45 Comp. Gen. 155, 
involving a remarriage in Maryland. 

The Committee refers to our decision of February 17, 1967, 
B-160591, in the case of Lieutenant James C. Nabors, USN, involving 
a legal and factual situation identical with the legal and factual situa- 
tion before the court in the Rosenstiel case. The Committee says that 
since that case fell squarely within the Rosenstiel case, it was decided 
that the officer was entitled to BAQ for his wife although no court of 
competent jurisdiction in the United States had recognized as valid 
that particular Mexican divorce decree. 

The Committee points out also that in 36 Comp. Gen. 121, involving 
a Mexican divorce we held that the officer concerned was required to 
resort to court proceedings to claim recognition of the validity of his 
Mexican divorce. 

The Committee says it may be inferred from the Nabors case that 
if the second marriage had not occurred in New York between New 
York domiciliaries, the case would not fall squarely within the Rosen- 
stiel case and that in this situation members in the categories covered 
by questions 1 and 2 who may have remarried in the absence of a ju- 
dicial determination of the validity of the second marriage could be 
denied BAQ entitlement on behalf of the second wife. 

As a general rule, the State courts of the United States have not 
recognized the validity of Mexican divorces. Consequently, in cases 
where the prior marriage of one of the parties to a marriage has been 
the subject of a Mexican divorce, we have, with the exception of the 
Nabors’ case, consistently required a judicial determination of the 
validity of the marriage before approving credit of basic allowance 
for quarters for dependents on account of the second wife. We do not 
view our decision in the Nabors’ case as being inconsistent with that 
position. Since the Applicable State law and the facts in the Nabors’ 
case were identical with those considered by the court in the Rosenstiel 
case, it was our view that the decision in the Rosenstiel case could be 
regarded as being tantamount to a judicial determination of the 
validity of the Mexican divorce in the Nabors’ case. 

The decision in the Rosenstiel case may not, however, be viewed as 
a judicial determination of the validity of any marriage in cases of this 
nature where there is any difference in either the applicable State law 
or the material facts. 

In the decision of October 27, 1965, B-157498 (Gonzales), we held 
that since the second marriage did not take place in New York State 








Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 289 


and the record did not show the domicile of the second wife, there was 
no basis for concluding that the State where the second marriage took 
place would recognize as valid the Mexican divorce. However, where 
New York domiciliaries obtain a Mexican divorce in the same manner 
as that considered in the Rosenstiel case prior to September 1, 1967, 
and the second marriage takes place in New York while one of the 
parties is domiciled in that State we believe that since New York is the 
matrimonial jurisdiction in the case of the second marriage, the Rosen- 
stiel decision would be for application regardless of the domicile of the 
other party. Therefore, question No. 1 is answered in the affirmative. 

As a general proposition the validity of a marriage is for deter- 
mination under the laws of the jurisdiction where the marriage is 
performed. Since question No. 2 involves remarriage in a State other 
than New York and the Rosenstie/ decision has no application in juris- 
dictions other than the State of New York, the answer is in the 
affirmative. See decision of May 3, 1966, B-157498. 

The domestic relations laws of the State of New York were amended 
by section 11 of the act of April 27, 1966 (ch. 254, 189th sess., 1906) 
by inserting a new section to read as follows: 

250 Divorces obtained outside the state of New York. Proof that a person ob- 
taining a divorce in another jurisdiction was (a) domiciled in this state within 
twélve months prior to the commencement of the proceeding therefor, and 
resumed residence in this state within eighteen months after the date of his 
departure therefrom, or (b) at all times after his departure from this state 
and until his return maintained a place of residence within this state, shall be 
prima facie evidence that the person was domiciled in this state when the 
divorce proceeding was commenced. 

The provisions of this section shall not apply to a divorce obtained in an- 
other jurisdiction prior to September first, nineteen hundred sixty-seven. 

Those provisions were enacted in conjunction with a general re- 
vision of the New York divorce law and, while their impact on 
Rosenstiel type cases is not clear, they clearly represent a substantial 
change in State law. Accordingly, the decision in the Rosenstiel case 
may not be viewed as constituting a judicial determination of the 
validity of Mexican divorces obtained after the effective date of such 
provisions. Question No. 3 is answered in the affirmative. 


[ B-162676 J 


Pay—Retired—Members Who Served in Higher Grade After Re- 
tirement—Early Release 


An Army sergeant retired in grade B-6 upon his own application under 10 
U.8.0. 3014 who under orders recalling him to active duty in grade D-7, with 
his consent, serves only 7 months 6 days of a 2-year period because of hardship 


and 10 U.8.0. 1402(a) prescribing the computation of retired pay on the monthly 
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basic pay of the grade in which a member would be eligible to retire if retiring 
upon release from active duty performed subsequent to retirement, the sergeant’s 
retired pay properly may be recomputed effective the day following release from 
active duty on the monthly basic pay of grade D-7. 


To Lieutenant Colonel Frank Berrish, Department of the Army, 
November 22, 1967: 

Further reference is made to your letter of August 30, 1967, request- 
ing a decision as to the propriety of making payment on a voucher 
stated in favor of Sergeant First Class (E-6) Walter W. Neumann, 
a retired enlisted member of the Army. The amount of the voucher, 
$237.61, represents the difference in retired pay based on grade E-7 
and grade E-6 for the period January 12, 1967, to July 31, 1967, in- 
clusive. Your request was forwarded here October 9, 1967, by the Office 
of the Comptroller of the Army under D. O. Number A-962 allocated 
by the Department of Defense Military Pay and Allowance Committee. 

Sergeant Neumann was retired effective March 1, 1963, in grade 
E-6 upon his own application in accordance with the provisions of 
10 U.S.C. 8914. He was ordered (with his consent) t active military 
service in grade E-7 effective June 6, 1966, to serve for a period of 2 
years. However, under authority of paragraph 116, AR 601-250, 
August 11, 1966, and paragraph 6-46, AR 635-200, July 15, 1966, he 
was released from active duty on January 11, 1967, not by reason of 
physical disability and the following day he reverted to an inactive 
status on the retired list. 

The question presented, i.e., whether his retired pay properly may 
be recomputed effective January 12, 1967, on the basis of the monthly 
basic pay of grade E-7 rather than grade E-6, arises by reason of 
the fact that he did not serve the full 2-year period for which he 
consented to be recalled to active duty. 

Paragraph 115 of AR 601-250 (August 11, 1966) provides that the 
standards and criteria for early relief from active duty contained in 
Army regulations in the 635 series are applicable (with some excep- 
tions not here pertinent) to retired enlisted personnel on active duty. 
Paragraph 6-4, AR 635-200 (July 15, 1966) provides that at the dis- 
cretion of the Secretary of the Army, an individual may be discharged 
or released, as appropriate, from active military service because of— 

a. D ~~ 

b. Hardship, when in circumstances not involving death or disability of a 
member of his family, his separation from the service will materially affect the 
care or support of his family by alleviating undue and genuine hardship. 

The record shows that Sergeant Neumann was released from active 
military service on January 11, 1967, in accordance with the adminis- 
trative policy above outlined after having served only 7 months and 
6 days under the orders recalling him to active duty for a period of 2 
years. i 
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Paragraph 10f(1), AR 685-230, Change 4, July 17, 1963 (in effect 
during the period preceding February 8, 1967), provided: 

f. (Added) Individals promoted to pay grades E-7, E-8, or H-9 on or after 
1 July 1963 will be required to serve a minimum of 2 years active duty in such 
grade before being eligible for retirement in grade unless entitled, upon retire- 
ment, to a higher retired grade than that in which serving on active duty. 

(1) Exceptions to 2 years active service in grade may be granted where the 
best interests of the service are involved, or where substantial hardship would 
otherwise result. These are the only exceptions that may be considered. 

It is suggested in your letter, that since Sergeant Neumann appears 
to have been granted an exception—under the above-quoted regula- 
tions—from the 2 years’ active service in grade requirement, he may 
be entitled to recompute his retired pay effective from January 12, 
1967, on the basis of grade E-7. Despite such suggestion, however, you 
add that— 

doubt exists that he is entitled to recomputation of retired pay based on the 
higher grade of E-7 to which he was promoted and served in less than 2 years, 
since his retired grade remains E-6, and Title 10, U.S. Code, Section 1402(a) 
specifically provides that retired pay be computed on the monthly basic pay of 
the grade in which a member would be eligible to retire if retiring upon release 
from active duty performed subsequent to retirement. 

We find nothing in the language contained in section 1402(a) to 
which you refer which would bar recomputation of Sergeant Neu- 
mann’s retired pay on the pay of grade E-7. 

Section 3961, Title 10, U.S. Code, provides that: 

Unless entitled to a higher retired grade under some other provision of law, 
a Regular or Reserve of the Army who retires other than for physical disability 
retires in the regular or reserve grade that he holds on the date of his retirement. 
[Italic supplied.] i 

On January 11, 1967, when Sergeant Neumann was released because 
of hardship, he held and was serving in grade E-7. If he had been 
retiring upon that release from active duty, he would have been eligible 
under authority of section 3961 to retire in that grade. Accordingly, 
under the provisions of section 1402(a), his retired pay properly may 
be recomputed effective January 12, 1967, on the monthly basic pay 
of grade E~-7. 

The voucher, payment on which is authorized if otherwise correct, 
and the supporting papers are returned herewith. 


[ B-162289 J 


Bidders—Qualifications—Administrative Determinations— 
Review 

A contracting officer who notwithstanding verification of a low bid suspiciously 
out of line with other bids and the Government’s estimate is still doubtful of 
the reasonableness of the low bid price, as well as the bidder’s—a small business 
concern—financial a: experience, and ability to subcontract work on a 
proposed research tunnel and, therefore, unable to make the preaward determi- 
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nation of bidder responsibility required by administrative regulation, upon re- 
fusal of the Small Business Administration to issue a certificate of competency, 
properly considered the low bidder nonresponsible, a determination found upon 
review by the General Accounting Office under its audit authority to be supported 
by the record, and the contracting officer having acted within the scope of his 
authority, his rejection of the low bidder as nonresponsible is not subject to 
judicial review. 


Bids—Rejection—Propriety 


Although not authorized to review a Small Business Administration (SBA) 
determination or to direct the issuance of a certificate of competency, the General 
Accounting Office is not precluded from reviewing the rejection of a small busi- 
ness concern as nonresponsible, whether or not SBA issued a certificate of com- 
petency, as the question upon review of all pertinent information and evidence 
available to the contracting officer and the SBA is whether the bid rejection was 

proper, and where the record justifies the doubt of the contracting officer and 
SBA, it is immaterial that the record might also support a determination of 
bidder responsibility, in view of the fact that a prospective contractor has the 
burden to affirmatively demonstrate responsibility, and the contracting officer is 
not required to independently gather information to resolve doubt, instead any 
doubt should be resolved against the bidder. 


To the Phoenix General Construction Co., Inc., November 24, 1967: 

Reference is made to your protest by telegram dated August 9, 1967, 
as supplemented by subsequent correspondence, against the rejection 
of your low bid by the National Aeronautics and Space Adminis- 
tration (NASA) and the award of a contract to another bidder under 
Invitation for Bids (IFB) No. L-7929, issued April 4, 1967, by the 
Langley Research Center, Langley Station, Hampton, Virginia, for 
the construction of a tunnel structure and foundations for the 
V/STOL Transition Research Tunnel, West Area, Langley Research 
Center. Since the administrative reports and a report from the Small 
Business Administration (SBA) have been made available to you, 
only such facts as are essential to our decision will be set forth herein. 

The IFB, which solicited both a base bid and an alternate bid, de- 
scribed the work, which is to be completed within 530 days after re- 
ceipt of notice to proceed, as including reinforced concrete founda- 
tions and slabs and steel tunnel] circuit, the major portions to include 
the tunnel, stagnation area and exhaust tower, air intake tower, turn- 
ing vanes, diffusing screens, nacelle to house drive motor system, air 
intake flaps, air control valve, and removal of existing duct and valve 
house. Bidders were placed on notice that the tunnel erection work 
should be coordinated with the completion of the drive system instal- 
lation and test chamber and mechanical-electrical equipment room 
construction by others. The wage rate determination issued by the 
Solicitor of Labor and incorporated in the IFB, as amended, had an 
expiration date of September 6, 1967. 


On May 24, 1967, the four bids received in response to the IFB 
were opened. Thestanding of the bids was as follows: 
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Bidder Base Bid Alternate A 
Phoenix General Consiruction Co., Inc. $1,418,000 $1, 455, 000 
Chicago Bridge and Iron Co. 2, 070, 000 2, 090, 000 
Pittsburgh Des Moines Steel Co. 2, 174, 000 2, 224, 000 
Blount Construction Company 2, 249, 000 2, 294, 700 


The Government’s estimate for the cost of the work was $1,988,800. 

On May 25, 1 day subsequent to the bid opening, the procurement 
officer met with three of your principals and requested that there be 
furnished to the Government data regarding your financial and 
subcontracting arrangements in order to establish your capability to 
perform the work, as well as a statement concerning the anticipated 
cash flow requirements for the contract. Further, because of the sub- 
stantial disparity between your price and the Government’s estimate 
and between your price and the three competing bids, you were re- 
quested to furnish certain additional information and to confirm in 
writing your bid prices for the base bid and alternate, and by letter of 
May 25, you were informed that the request for bid verification was 
made because the price disparity gave rise to suspicion of a mistake 
in your bid. 

By letter dated May 30, addressed to the Langley Research Center, 
you confirmed your bid price. In addition, you contended that the com- 
peting bids did not offer the Government a fair price and that the 
Government’s estimate was out of line for the work involved, and you 
offered to substantiate such allegations. In another letter of the same 
date, also addressed to the Langley Research Center, you furnished a 
statement of your estimated monthly cash outlays based upon 18 
months’ completion time. 

In a letter dated June 2, 1967, to the contracting officer, you listed, 
several firms fabricating the various types of material which would be 
required for the work, and you confirmed statements which your rep- 
resentatives apparently made on May 25 at the conference with the 
contracting officer, 1 day after the opening of bids, that you proposed 
to do all of your own concrete work, demolition, and erection of the 
tunnel. You also stated that you were considering other fabricators on 
some items and would submit their names for approval by NASA at 
a later date. 

In a telegram dated June 5 to you, the contracting officer referred to 
the letter of May 30 in which you made the allegations that the com- 
peting bids were not fair and questioned the accuracy of the Govern- 


ment. estimate, requested you to substantiate such allegations, and 


further requested that your reply be submitted by June 8. By telegram 
dated June 6, however, you replied that it was not your intent in writ- 
ing the letter of May 30 to supply any additional information regard- 
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ing your estimate [bid price], and you stated that, while you were 
willing to furnish additional information regarding the matters dis- 
cussed at the May 25 meeting with NASA, including the experience 
of your key personnel, financial and bonding capabilities, and subcon- 
tractors and vendors, you did not choose to make any other statements 
except under oath and subject to the right to subpoena witnesses, 

By June 8, in addition to the information which you had furnished, 
the contracting officer was also in possession of a credit report which 
indicated that you anticipated annual sales of $1,500,000 but reflected 
« worth of only $20,000 in addition to assets “in good five figures ;” 
a statement from your proposed surety that you qualified for at least 
$6 million bonding capacity; and statements from your bank indi- 
cating that the balance in your account had ranged from a moderate 
to middle 5 figure account but no problem would be anticipated in 
arranging credit in low 6 figure amounts, statements which the con- 
tracting officer construed to mean that the bank would extend credit to 
you of $100,000 to $300,000. Further, other information available to the 
contracting officer indicated that you had been organized in 1966; 
that your organization consisted of five active individuals, necessi- 
tating subcontracting of a major portion of the work; that while 
your key personnel had had experience with other construction com- 
panies, the experience of your president was chiefly in management 
and administration rather than in an engineering or technical capac- 
ity; and that there was no indication that the background and experi- 
ence of your proposed field superintendent, any more than that of your 
president, adequately established the professional engineering com- 
petence necessary to manage successfully the construction of the sub- 
ject facility. After consideration of all of the available information, 
the contracting officer concluded that there was doubt as to your 
financial capacity, your experience, your ability to subcontract effec- 
tively (absent evidence of commitments or arrangements with respon- 
sible subcontractors), and the reasonableness of your bid price; 
accordingly, the contracting officer further concluded that he was 
unable to make the preaward determination required by NASA Pro- 
curement Regulation (NASA PR) 2.407-2 and NASA PR 1.902 
that you were a responsible prospective contractor. However, since 
you were a small business concern and the factors which prompted the 
contracting officer’s negative determination of your responsibility 
concerned your capacity and credit, the contracting officer, in accord- 
ance with section 2(8) of the Small Business Act of July 18, 1958, 
Public Law 85-536, as amended [15 U.S.C. 637(b) (7) ] and pursuant 
to the certificate of competency (COC) procedures set forth in NASA 
PR 1.705-4(b), notified SBA by letter of June 8 of his intent to reject 
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your bid on the basis of nonresponsibility and stated that, in com- 
pliance with the COC procedures, he would withhold award pending 
SBA action concerning issuance of a COC to you or the expiration of 
15 working days after receipt by SBA of the letter of notification, 
whichever was earlier. You were advised of the contracting officer’s 
action by telegram dated June 9. 

The record indicates that you subsequently filed with the SBA 
Southwestern Area Office in Dallas, Texas, an application for a COC 
and that you submitted to that office certain data relating to your 
pricing, proposed work schedule, contemplated subcontractor arrange- 
ments, and other pertinent information. The area office records indi- 
cate that incident to evaluating the pricing and planning documenta- 
tion which you submitted, that office evaluating your estimates and 
verified the informal quotations and by comparing such figures with 
the prices which you showed in your computations concluded that 
your bid price was realistic. Further, the area office checked the avail- 
ability of the necessary additional labor at the contract site with the 
Virginia Employment Commission and with two labor unions, and 
verified that the necessary equipment to perform the work was avail- 
able to you on a rental basis, The area office also reports that it checked 
with former employers and other references listed for your president 
and for your project superintendent, and that such inquiries elicited 
responses on which the office concluded that both individuals enjoy 
excellent professional reputations for construction management, engi- 
neering and supervision on projects which the area office regarded as 
much more sophisticated than the NASA tunnel project. Further, it 
was concluded that Mr. Curtis Mathes, Jr., of your organization enjoys 
a good mechanical engineering reputation and an excellent reputation 
in business and financial management. The area office records also 
indicate that the office checked on a project at the Arnold Research 
Center, Tullahoma, Tennessee, which was included in a list of eleven 
contracts on which your president had reportedly served as general 
supervisor for the contractor, Chaney & James Construction Co., Inc., 
and concluded that the work in question was wind tunnel construction. 
Advice received from a representative of the Corps of Engineers, 
Department of the Army, Mobile, Alabama, was to the effect that the 
contractor had satisfactorily completed the work at Arnold Research 
Center, and the employment of your president by the contractor was 
verified. Accordingly, and on the basis of favorable information from 
various sources concerning your financial capacity, the area office was 
disposed to take favorable action on your COC application and so 
notified the contracting officer, as provided by SBA procedures, prior 
to the expiration of the 15 working days allotted for SBA action, in 
order to afford the contracting agency (NASA) an opportunity to 
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furnish additional information, if desired, regarding your capacity 
and credit. The contracting officer, however, elected to request referral 
of the case to SBA headquarters in Washington, D.C., for review prior 
to final action, as is also provided under SBA procedures, and SBA 
headquarters accepted the case. (See Delegation of Authority No. 30, 
Revision 12, January 7, 1967, 32 Federal Register (FR) 179, and 
Delegation of Authority No. 5, Revision 1, January 7, 1967, 32 FR 
178.) 

In its review of the case, SBA headquarters conducted an independ- 
ent investigation of your capacity and credit and also gave considera- 
tion to the likelihood of your sustaining losses on the contract such as 
would impair your ability to perform, a factor which SBA considers 
particularly important where, as in your case, a bidder’s own financial 
resources are limited and it must rely on outside sources for financial 
support. The substance of SBA’s findings with respect to your finan- 
cial capacity is set forth hereafter in quotations from SBA letters 
dated August 15 and September 1, copies of which have been made 
available to you, and therefore will not be repeated here, 

In the course of verifying the information which appeared in vari- 
ous credit reports and other records concerning the qualifications of 
the members of your organization a check by SBA headquarters with 
the firm of Chaney & James on the eleven contracts which your surety 
represented as having been performed for the Government under the 
general supervision of your president disclosed that only four of the 
contracts were performed while your president was in the employ of 
Chaney & James. On the remaining seven contracts it appears that 
your president was serving in the capacity of an electrical subcon- 
tractor doing business as Pioneer Electrical Constructors, Inc. (Pio- 
neer). Moreover, a check with Department of the Army personnel 
who had been directly involved with the Arnold Research Center proj- 
ect at Tullahoma, one of the four contracts performed while your 
president was directly employed by Chaney & James, resulted in the 
receipt of unfavorable reports to the effect that the steel fabrication 
was inferior, the preparation for welding was poor, and performance 
had resulted in numerous claims which were only recently settled; 
further, the project was identified as duct work to connect the plenum 
evacuation system with the propulsion wind tunnel, rather than wind 
tunnel construction. Information obtained regarding the F-1 project, 
Huntsville, Alabama, on which Pioneer was a subcontractor to Chaney 
& James, was to the effect that there was lack of cooperation and fail- 
ure to meet schedule on the part of the subcontractor. Inquiry regard- 
ing the performance of Pioneer‘on the Sonic Fatigue Building, Day- 
ton, Ohio, on which Chaney & James was prime contractor, resulted in 
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a report to the effect that contracting office personnel of the Corps of 
Engineers could not recall your president but the project was com- 
pleted in 1964 and numerous claims for additional compensation were 
filed under the contract. 

In addition, SBA headquarters communicated with Iowa State Uni- 
versity and was informed that your president had attended the uni- 
versity as a freshman only and was not a graduate as is stated in a doc- 
ument furnished by your proposed surety. 

Based on the foregoing and on additional factors which are included 
in the excerpts quoted hereafter from the SBA letters of August 15 and 
September 1, SBA headquarters declined to issue a COC to you, and 
the contracting officer was notified of such action by letter dated 
August 10 from the Associate Administrator of SBA. 

At that time, NASA could have proceeded with award to the next 
lowest, responsive, responsible bidder, as authorized by NASA PR 
1.705-4(b). However, upon advice from our Office of the receipt of 
your telegram of August 9, in which you protested the proposed re- 
jection of your bid, requested a preaward decision in the matter by 
our Office, and stated that a letter would follow, NASA agreed to 
defer the award to permit our Office to review the case but indicated 
that deferment beyond August 25 would delay related programs at the 
contract site. 

On August 11, you were accorded a conference with SBA officials 
in Washington, D.C., at which the SBA action in your case was dis- 
cussed, and on August 14, the SBA area office discussed the matter 
with you. In addition, the Administrator of SBA addressed to a mem- 
ber of the United States Senate, who had expressed an interest in your 
protest, a letter dated August 15 reading as follows: 

In conformance with a verbal request by a member of your staff, I am for- 
warding information on the basis for declining the Phoenix General Construc- 
tion Company, Dallas, Texas, application for a Certificate of Competency in 
connection with NASA IFB-7929 for a research wind tunnel. 

The applicant company, while established over a year ago, has done no work 
to date. It has drawn management personnel from other firms, and been actively 
engaged in the preparation of bids, but has not been awarded or performed on 
a contract. The applicant’s bid is $1,418,000, which is $652,000 lower than the 
next higher bid, and lower than the Government estimate for the cost of the 
tunnel, which is $1,988,800.,The company proposes to subcontract steel fabrica- 
tion, steel erection, purchase materials, hire all of its productive employees, rent 
its equipment and assemble an organization to meet a production schedule which 
must be dovetailed with the work of other contractors. The experience of its 
principal, Walter Lage, is the focal point around which the organization would 
be built. 

Our examination of the material supplied by the applicant failed to show 
that the applicant’s bid was based on a firm structure of subcontractor quota- 
tions, and it was only after much insistence on the part of the Small Business 
Administration that some of the quotations were obtained in writing which were, 
of course, dated after the bid opening. We were unable to reconcile quotations 


against the applicant’s cost spread sheet, or to tie them in with the bid price. 
While there is some limited wind tunnel experience in the background of some 
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of the principals in the applicant organization, applicant’s men have never con- 
structed a wind tunnel of this type. 

The firm is capitalized with $20,000 capital stock, 20% owned by applicant’s 
principal (Walter G. Lage). $130,000 of additional operating capital was pro- 
vided by another stockholder on debentures payable $10,000 annually, commencing 
on September 1, 1967. As of June 15, 1967, only $5,105 of cash remained with 
only $23,000 in other assets. Applicant has not started or performed any business 
operations, but in its first year shows a loss of $180,000. This loss for a firm 
with only two to five employees, and not performing any business, shows an 
unusually high overhead cost. A $800,000 bank line of credit exists and it is 
not limited to this contract. Applicant’s cash flow projection and other informa- 
tion indicates that they are bidding on other contracts and expect to perform on 
all contracts without using any of the $800,000 line of credit. 

The projection assumes progress payments will provide complete financing 
of the project. It overlooks the fact that most of the work on the proposed con- 
tract will be performed by subcontractors; the major subcontractor, with a 
quotation of $593,000 for some of the steel sections will require a 45% pay- 
ment, or $267,300 when it receives the material and supplies in its own shop. 
We were advised by the contracting agency that such payments are generally 
not authorized, but when authorized must be specifically included in the IF'B. 
We were also advised that this specific provision is not included in this IFB. 
Practically all of the capital is being provided by a single stockholder of the 
firm who holds a 40% interest. If he becomes discouraged or disenchanted, the 
firm would obviously have to fold, since it has no capital or credit of its own. 

There is strong doubt as to the experience, subcontracting arrangements, the 
ability to acquire the necessary skilled help, and the ability to put together and 
finance a going organization suitably equipped to meet the required construction 
schedule. 

In view of the above, the Phoenix application was declined on August 10, 1957. 


On August 21, you were accorded a conference with representatives 
of our Office, at which you presented a letter dated August 19, relating 
mainly to your conferences with SBA, and furnished copies of certain 
data pertaining to the computation of your bid and your experience in 
the field of wind tunnel construction, which, you stated, had not been 
made available to the contracting officer but would substantiate your 
claim that there was no mistake in your bid and your contentions about 
the unfairness of the competing bids and the inaccuracy of the Gov- 
ernment’s estimate, At the conference, our Office furnished to you a 
copy of a statement dated June 9 by the contracting officer, which ac- 
companied his referral of the case to SBA, setting forth the basis for 
the adverse administrative determination regarding your responsi- 
bility. Later the same day, NASA agreed, at the request of our Office, 
to defer the award even beyond August 25, if necessary, to consider the 
material submitted by you to our Office and to review carefully, in the 
light of such data, the Government’s estimate of the cost of the con- 
tract. In addition, SBA volunteered to consider the same data and to 
review its decision accordingly. 

On August 31, representatives of NASA and of the SBA Washing- 
ton office met with representatives of our Office. NASA presented a 
report dated August 30 advising our Office that after a careful exam- 
ination by its engineering and procurement personnel of all available 
information relating to your responsibility and reexamination of the 
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Government’s prebid cost estimates (one prepared by the private ar- 
chitect-engineer firm which had prepared the detailed specifications 
and drawings included in the IFB, and the other by NASA technical 
and engineering personnel) NASA had again determined that your 
bid should be rejected on the basis that you could not be considered 
a responsible bidder for this procurement. The report includes an ex- 
tensive discussion of the various items in your pricing sheets on which 
the Government’s estimate was higher than your prices and urges 
that the major reason for the overall difference of $565,081 between 
your bid and the Government estimate is that you did not base your 
price on the type of fabrication required for the tunnel steel. Concern- 
ing the nature of the work, the report stresses the need for sophisti- 
cated fabrication technique due to the exacting dimensional tolerances 
and other requirements. With respect to your work approach, the re- 
port points out that the use of more than one fabricator, as you propose, 
for the various tunnel sections is highly unsatisfactory because there 
is no assurance that the section made by one fabricator will match 
and align with a section made by another fabricator, a critical item 
of wind-tunnel design; that due to the limited area in which the work 
is to be performed, there being another wind tunnel to the north of the 
construction site and the property line and State highway to the south, 
sequential deliveries of the tunnel sections are required to efficiently 
utilize the areas available rather than early deliveries of all tunnel 
sections as you propose; and that your PERT (critical path) schedule 
is overly optimistic generally as to certain areas such as the matter of 
preparation and submission of all reinforcing steel shop drawings, 
for which you allow only 15 days, but for which NASA’s experience 
shows that a full month is generally required to cover the cycle of 
mailing to the architect-engineer for checking, return by the architect- 
engineer to NASA, and, after approval or other action, return by 
NASA to you and ultimate relay to the subcontractor. With regard 
to the matter of your experience, the report comments that the material 
which you furnished relating to work performed by your president and 
another member of your firm at Tullahoma, Tennessee, indicates only 
the performance of modifications to a propulsion wind tunnel, rather 
than experience with the construction of supersonic and transonic 
wind tunnels, 

The report further states that while the contracting officer and the 
technical staff, who have had many years of experience in designing 
and constructing similar wind tunnels, have endeavored to be as ob- 
jective as possible and to find some reason to establish at least a mar- 
ginal finding of responsibility, the contracting officer, even after fur- 
ther investigation and consideration of the additional data, has not 
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been able to conclude that you are a responsible bidder for this pro- 
curement within the meaning of the procurement regulation. The re- 
port concludes with the statements that the material received from our 
Office (which has been returned to our files) had been treated as pro- 
prietary and that no contacts had been made with any of the potential 
suppliers to either verify or clarify their quotations, 

In addition, SBA voluntarily undertook to reexamine its position, 
and again concluded that it would not issue a COC. In its letter dated 
September 1, 1967, to our Office, SBA made the following statement: 


The Small Business Administration in its administration of the Certificate of 
Competency program has an obligation to the public and to the procuring agen- 
cies, as well as to the COC applicant. We, therefore, cannot issue a COC merely 
to accommodate a small business concern where the facts available to SBA fail 
reasonably to demonstrate that the concern can perform the work. To grant a 
COC under these circumstances could imperil the mission of the procuring agency. 
Moreover, a small firm which receives the COC for work it cannot perform is 
mn benefited. Indeed, its very existence might be put in jeopardy by failure to 
perform. 


In further elaboration of its reasons for declining to issue a COC, 
SBA stated : 


Among other things, the Washington SBA survey revealed that Phoenix, which 
was organized in 1966, only employs five persons and has no current organization 
or equipment. It, therefore, would have to create an organization to perform the 
contract work. No specific plans or personnel were made available to us from 
which we could determine that the necessary organization to perform a complex 
construction project could be effected. 

Moreover, the Washington SBA survey cast considerable doubt as to the ve- 
racity of the claims made concerning the education and experience of its President 
and General Manager, Mr. Walter G. Lage, who is to act as project manager. 
For example, the statements with reference to Mr. Lage’s employment by Chaney 
and James Construction Company at Arnold Research Center suggest experience 
on a wind tunnel. We are informed that this work performed by Chaney and 
James Construction Company related only to addition of a connecting duct and 
valve to an existing wind tunnel and not the construction of the tunnel itself. 
A complete report on the background of Mr. Lage is also enclosed. 

The Washington SBA survey also raised doubt concerning Phoenix’s under- 
standing of the complexity of the work. Phoenix has declared that much of the 
steel work is in line with that performed by tank fabricators and ordinary steel 
fabricators. The Washington SBA survey contradicts this conclusion. The survey 
evaluation, which is consistent with the views of the procuring activity, is to the 
effect that at least four sections of the wind tunnel require special skills not 
ordinarily found among steel or tank fabricators. For example, sections 4 and 6 
are transitional and contain conical elements that require unusual shaping. 
Section 5 houses an 8,000 horsepower electric motor and requires machining fa- 
cilities for the nacelle support, Section 8, the entrance cone, is fabricated from 
close tolerance curved plate formed to meet exacting aerodynamic requirements. 
Both the procuring activity and the Washington SBA have reservations as to 
the ability of Richmond HPngineering Co., Inc., to fabricate the tunnel sections 
as indicated on page 3 of Exhibit PP of the supporting information supplied GAO 
by Phoenix. 

Another negative aspect of Phoenix’s plan to perform the work is the idea 
that the tunnel sections can be fabricated at different plants and assembled at 
the job site. This arrangement would very likely require the extensive use of 
jigs and templates in order to insure the proper fit and interfacing of the separate 
sections. However, no provision for such jigs and templates is to be found in 
Phoenix’s plans. This adversely reflects on Phoenix’s understanding of the 
nature of the work and the validity of its bid. 
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In our opinion, Phoenix’s proposal to subcontract the major portion of the 
work makes it imperative that SBA know who the proposed major subcon- 
tractors will be and for us to evaluate their capabilities. However, when our 
survey was made, Phoenix was not in any position to name, with certainty, such 
subcontractors. Instead, Phoenix proposed to negotiate subcontracts after it 
received the contract. SBA considers such arrangement most unsatisfactory 
since subcontract costs are vital when the prime contractor has limited in-house 
financial capabilities. A detailed discussion of this question is contained in a 
memorandum dated August 9, 1967, from Mr. Ernest W. Reisner to Mr. Clyde 
Bothmer, a copy of which is in the file previously sent to your office. 

Phoenix’s financial planning does not appear to warrant a finding that it has 
the necessary credit to perform this contract. The company is capitalized with 
$20,000 capital stock and obtained an additional $130,000 by the sale of deben- 
tures to one of its stockholders. It sustained a loss of $130,000 in its first year 
of operation and, on June 15, 1967, had only a cash balance of approximately 
$5,000 and approximately $23,000 in other assets. To supplement this limited 
financial status, Phoenix proposes to borrow $45,000 from one of its principals 
and has obtained a $300,000 line of credit from the First National Rank of Dallas. 
We do not believe that the financing arrangements and limited capital are 
sufficient for this contract if, as appears likely, Phoenix will sustain substantial 
losses in performing this work. A full explanation of the reasons for this view 
is contained in the file previously sent to you. 

Our carefully considered evaluation of the information of record and sup 
porting documentation led to the conclusion that Phoenix failed to establish 
that it had the necessary capacity or credit to perform the contract in accord- 
ance with its terms and within the specified time frame. SBA, therefore, declined 
to issue a Certificate of Competency. 


On September 1, our Office was advised by NASA headquarters 
that a determination had been made, on the basis of urgency, that 
award should be made to the second lowest bidder, who was both 


responsive and responsible. Formal notice of the award, which was 
made on August 31, was given to you in a letter dated September 5, 
which includes the following pertinent statements: 


At this time the GAO has not issued a decision on your protest regarding 
award to any other bidder. However, the Davis-Bacon rate decision specified in 
the subject invitation is to expire September 6, which would probably require 
the rejection of all bids and subsequent readvertisement. More importantly, 
further delay in making award of this contract would unreasonably delay 
installation work on a related contract for the drive motor and associated 
electrical equipment, thus increasing the costs to the Government and subjecting 
it to additional claims for delay of an existing related contract. 

Accordingly, pursuant to NASA Procurement Regulation 2.407-8(b) (3) I 
have made a determination that award of contract for the Transition Research 
Tunnel is urgently required and performance would be delayed by failure to 
make an award promptly. This determination was concurred in by our NASA 
Headquarters. Therefore, your bid on subject Invitation has been rejected due 
to nonresponsibility of your firm on this procurement and award has been made 
to Chicago Bridge & Iron Company, on August 81, 1967. 


In various letters addressed to our Office, you have charged that the 
contracting officer’s determination regarding your responsibility was 
arbitrary, capricious, and made in bad faith. You have accused the 
contracting officer of improper conduct, including deceit and other 
serious failings, and you have contended that as a result of such con- 
duct, which you consider a misuse of his office, you have been illegally 
denied the contract in question. Great stress is laid by you on the dif- 
ference of more than six hundred thousand dollars between your bid 
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and the bid which was accepted by NASA. In addition, there are sev- 
eral areas on which specific comments will be made below. 

You have also made several critical statements concerning SBA’s 
action and have implied that the procedures employed in this case, 
whereby the final decision on the matter of issuance of a COC was 
made in the Washington office rather than in the area office, were not 
proper. While our Office has no authority to require that SBA issue 
a COC, and we therefore will not undertake to reply to your excep- 
tions to its refusal to do so, we deem it appropriate to call to your at- 
tention that under the delegations of authority issued by the Adminis- 
trator of SBA and published in the Federal Register, as cited above, 
NASA was entitled to have the matter considered and reviewed by 
the SBA Washington office. Further, we see no basis on the record 
made available to our Office for your inference that the decision which 
was made by SBA was dictated or controlled by NASA, since the 
contracting officer’s statement date June 9 to SBA concerning the 
facts justifying his determination of your responsibility was required 
under the COC procedures (NASA PR 1.705-4(b)), and since SBA 
has conducted an independent review. 

The statute which governs procurements by NASA, 10 U.S.C. 2301- 
2314, provides with respect to advertised procurements that award 
shall be made to the responsible bidder whose bid conforming to the 
invitation will be the most advantageous to the United States, price 
and other factors considered. 10 U.S.C. 2305 (c). Consistent with such 
provision, NASA PR 1.902 provides that contracts will be awarded 
only to responsible prospective contractors and requires that a pro- 
spective contractor demonstrate affirmatively his responsibility, includ- 
ing, when necessary, that of his proposed subcontractors; NASA PR 
2.407-2 requires a preaward determination of responsibility; and 
NASA PR 2.404-2(e) provides that low bids received from concerns 
determined not to be responsible bidders shall be rejected. The mini- 
mum standards prescribed in NASA PR 1.903 for responsible prospec- 
tive contractors include possession of adequate financial resources or the 
ability to obtain such resources as required during the performance of 
the contract and the necessary experience, organization, operational 
controls, technical qualifications, skills, and facilities, or the ability to 
obtain them, including the ability to subcontract effectively. 

The sources from which NASA PR 1.905-3 requires the contracting 
officer to obtain the necessary information to make his determination 
of responsibility include representations and other information con- 
tained in or attached to bids and proposals; replies to questionnaires; 
financial data, such as balance sheets, profit and loss statements, cash 
forecasts, financial history of the contractor and affiliated concerns; 
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current and past records of research and development and facilities; 
written statements or commitments concerning financial] assistance 
and subcontracting arrangements; and analyses of operational control 
procedures. NASA PR 1.906, relating to subcontractor responsibility, 
provides that a prospective prime contractor may be required to 
establish in writing the responsibility of his prospective subcontrac- 
tors or an effective subcontracting system affording a method for de- 
termining subcontractor capability. Of paramount importance in 
issuing the determination of responsibility is the following language 
from NASA PR 1.902: 

The contracting officer shall make a determination of nonresponsibility if, after 
compliance with 1.905 and 1.906, the information thus obtained does not indi- 
cate clearly that the prospective contractor is responsible. * * * Doubt as to 
productive capacity or financial strength which cannot be resolved affirma- 
tively shall require a determination of nonresponsibility. 

In addition to the regulations concerning responsibility, NASA 
PR 2.406-1 requires preaward verification by the bidder in cases 
in which a bid mistake other than an apparent mistake is suspected. 
Moreover, when a particular mistake is suspected, it is not sufficient 
for the contracting officer to merely request verification of the bid; 
he must make known to the bidder his suspicions in such ciremm- 
stances in order to hold the bidder to the bid as submitted. 35 Comp. 
Gen. 136. See, also, United States v. Metro Novelty Manufacturing 
Co., Inc., 125 F. Supp. 713. Consistent therewith, NASA PR 1.406-3 
(d) (1) requires that the bidder be informed of the reason for the re- 
quest for verification, citing as an example a bid which is signifi- 
cantly out of line with other bids or with the Government’s estimate. 

Considering first the contracting officer’s action in requesting that 
you verify your bid and suggesting to you the possibility that you had 
made a mistake in your price, while a difference in bid prices does 
not necessarily mean that a seemingly low bid is in error, the contract- 
ing officer was obviously endeavoring to comply with the regulations. 
Further, in a case such as this, where the project is a technical one and 
the Government’s estimate, which has been prepared by personnel 
who have had experience in the particular type of work involved, 
exceeds the low bid by such a large amount but is in line with the 
higher prices of the competing bidders, who also have had experience 
on the same type of work, it is our view that the contracting officer 
would have been subject to criticism had he not complied with the re- 
quirement of the regulation concerning bid verification. Accordingly, 
we see no valid basis for objection to the contracting officer’s conduct 
in this respect. 

Under NASA PR 1.902, e¢ seg., the contracting officer’s subsequent 
action in soliciting from ~on certain information relating to the mini- 
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mum standards of responsibility for prospective contractors was also 
authorized. Thereafter the burden was on you to establish affirma- 
tively your responsibility and, if necessary, that of your proposed sub- 
contractors, and the contracting officer, in the event of doubt concern- 
ing your financial strength or productive capacity, was required by the 
regulation to issue a determination of nonresponsibility. 

The statutes requiring Government contracts to be awarded after 
advertising and competitive bidding were enacted for the protection 
and benefit of the Government, and confer no judicially enforceable 
rights upon bidders, and the selection of a contractor by the contracting 
officer acting within the scope of his authority has been held not to 
be subject to judicial review. Friend v. Lee, 95 U.S. App. D. C. 224, 
221 F. 2d 96; see also O’Brien v. Carney, 6 F. Supp. 761; Perkins v. 
Lukens Steel Co., 310 U.S. 118. The authority of our Office with re- 
spect to such matters stems from our statutory authority to audit 
expenditures by the administrative agencies of the Government of 
funds appropriated by the Congress, to assure that such expenditures 
are made in accordance with all laws prescribing or affecting the 
manner of their use. The audit of expenditures of public funds in pay- 
ment of obligations arising under contracts necessarily involves con- 
sideration of the legality of such contracts, and our authority to dis- 
allow credit in public accounts for payments under illegal contracts 
is the ultimate sanction for enforcement of our decisions on contract 
awards. To justify such action, however, the illegality must be clear 
and cannot be asserted merely on the basis of errors on the part of the 
contracting officials in the exercise of judgment or discretion within 


the areas of their authority. 

Where a contract bas been awarded to other than the low bidder on 
the ground that the low bidder is not responsible, the only question 
before our Office on a protest by the rejected bidder is whether or not 
there is in the record any reasonable support for the action taken. 

It is immaterial that the record might also support an affirmative 
determination of responsibility, or that wé might on the same record 
have made such a determination. The responsibility for making the 
decision as to a prospective contractor’s responsibility, and for rejec- 
tion or acceptance of its bid, lies primarily with the contracting officer. 
In the case of small business bidders, Congress has authorized the 
Small Business Administration to certify a bidder’s competency, as 
to capacity and credit, to perform a specific Government contract, 
and the contracting officer is authorized to accept a certificate of com- 


petency issued by SBA as conclusive, (Section 8(b) (7) of the Small 
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Business Act of 1958, Public Law 85-536; 15 U.S.C. 637 (b) (7) ). This 
authority offers a large measure of protection to small business con- 
cerns against arbitrary, prejudiced or  dinerimninetoey actions by Gov- 
ernment procurement officers. 

While it has been said in some of our decisions that we have no 
authority to review determinations of the Small Business Adminis- 
tration, and it is true that we cannot direct that agency to issue a COC, 
the statement in those decisions is not to be understood as precluding 
our review of the rejection of a bidder as nonresponsible, whether or 
not SBA has refused to issue a COC. In any such review the question 
before us is whether the rejection of the bid is proper, and in review- 
ing that action we will review all pertinent information and evidence 
available either to the contracting officer or to SBA. See B-161339, 
September 25, 1967. 

In the instant case, after the contracting officer had determined your 
nonresponsibility and SBA had refused to issue a COC, and as the 
result of your strong representations bringing in question whether all 
factors bearing on your responsibility had been adequately considered, 

“we requested NASA to review the matter in the light of the evidentiary 
material submitted by you. As indicated above, that agency after such 
review reported that it found no sufficient basis to conclude that you 
were responsible for the proposed contract. 

We have examined the records of both NASA and SBA which form 
the bases for the various findings and conclusions set out above relative 
to your capability to perform the contract. Viewed as a whole, we must 
conclude that the nature of the additional information which re- 
sulted from the investigation conducted by SBA headquarters was 
such as to cast substantial doubt upon both the adequacy of the in- 
vestigation conducted by its Dallas office and on the validity of the 
conclusions drawn by that office. Whether further investigation, 
including discussion with officials of your company, should have been 
conducted by SBA in an effort to resolve such doubts either for or 
against your company is a question which is not properly before us 
for determination. As previously indicated, our decision must be based 
upon whether the contracting agency, in the light of the information 


of record, could reasonably conclude that your company was not a 
responsible bidder. While the applicable procurement regulations list 


various sources from which a contracting officer may obtain informa- 
tion on which to determine the responsibility of a bidder, the regula- 


tions do not impose any duty or responsibility to independently 
gather such information as may be necessary to resolve any doubt 
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relative to a bidder’s responsibility which may be raised by the in- 
formation submitted by the bidder, or by information which may 
otherwise be available to the contracting agency. Instead, and as 
indicated by NASA PR. 1.902, such doubt is to be resolved against 
the bidder. In this area, our Office can impose no greater requirements 
on the contracting agency. In view thereof, and of our conclusion that 
the entire record is such as to justify the doubt of both SBA and 
NASA that your company is capable of performing the contract 
satisfactorily and at its bid price, we are unable to conclude that the 
administrative action in rejecting your bid was unreasonable or 
improper. 

With regard to your apprehension that the information which you 
submitted to our Office, and which we in turn forwarded to NASA for 
its consideration in connection with its review of the procurement and 
report on your protest, might be used to the advantage of another 
bidder, we have no reason to doubt the contracting officer’s statement 
in his report of August 30 that such information was treated as pro- 
prietary even though it was not so marked. 

Based on the record made available to our Office, we are unable 
to conclude that the contracting officer’s actions were in other than 
good faith or that they were not in accord with the procurement 
regulations. Conversely, the record indicates that NASA afforded a 
generous amount of time for action by SBA on your COC application, 
that is, from June 8 to August 10, and NASA’s willingness to recon- 
sider the matter notwithstanding SBA’s denial of a COC to you 
evidences its good faith. Further, since the basis of the award to the 
second lowest bidder prior to our decision was urgency, no comment is 
necessary on the effect of the pending expiration of the wage rate 
determination which was included in the IF'B, and since the award 
is supported by the determination required by NASA PR 2.407-8(b) 
(3), we find no legal basis to question it. 

For the reasons stated, your protest is denied. 


[ B-162708 J 


Officers and Employees—Transfers—Relocation Expenses—Ap- 
praisal Fees 


An employee who had obtained both Federal Housing Administration (FHA) 
and Veterans Administration (VA) appraisals incident to the sale of his resi- 
dence at his old duty station in order to facilitate the sale of his residence as 
the two appraisals were not interchangeable, having sold his residence under 
FHA financing and received reimbursement for the FHA appraisal may not be 
reimbursed pursuant to section 4.2b of the Bureau of the Budget Circular No. 
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A-56 for the cost of the VA appraisal, absent authority for the reimbursement of 
more than one appraisal fee incident to the sale by an employee of his residence 
at a former duty station, one appraisal being considered sufficient to enable a 
seller to determine the asking price for his property. 


To Steve J. Orlovski, United States Department of the Interior, 
November 24, 1967: 

This refers to your letter of October 12, 1967, with enclosures, ref- 
erence D-311A, requesting our decision whether you may certify for 
payment the enclosed voucher for $25 in favor of Mr. John V. Walker, 
an employee of the Bureau of Reclamation. 

The $25 represents a Veterans Administration appraisal fee obtained 
by the employee incident to the sale of his residence at his old duty 
station upon a permanent change of station. The employee says that ap- 
praisals from the Federal Housing Administration and the Veterans 
Administration were necessary prior to final offer of the buyer. Fed- 
eral Housing Administration and Veterans Administration appraisals 
are not interchangeable. The residence was finally sold under Federal 
Housing Administration financing and the employee has been reim- 
bursed the $35 Federal Housing Administration appraisal fee. 

Section 2 of Public Law 89-516, approved July 21, 1966, 80 Stat. 
323, 5 U.S.C. 5724a, amended the former Administrative Expenses Act 
of 1946 (60 Stat. 806) by providing, among other things, that under 
such regulations as the President may prescribe reimbursement may 
be made to an employee for costs incurred in connection with the sale 
of his residence incident to a change of his official station within the 
United States and other areas designated therein. By Executive Order 
No. 11290, dated July 21, 1966, the President delegated his authority 
to prescribe such regulations to the Director, Bureau of the Budget. 
Such regulations have been prescribed in the Bureau of the Budget 
Circular No. A-56, Revised October 12, 1966. Section 4.2b thereof pro- 
vides for reimbursement of “Other advertising and selling expenses” 
and includes authority for reimbursement of the “Customary costs of 
appraisal.” 

The regulation does not specifically provide whether the seller may 
be reimbursed the cost of more than one appraisal incident to the sale 
of his residence. Admittedly, the procuring of a number of appraisals 
(both Government and private) by the seller (employee) might 
facilitate the sale of his residence. However, one appraisal normally 
is sufficient to enable a seller to determine the asking price for the 
property. Whether a seller, for the benefit of a purchaser, obligates 
himself to procure additional appraisals is a matter of negotiation 
between the parties much in the same manner as the price of the prop- 





308 DECISIONS OF THE COMPTROLLER GENERAL [47 


erty. Thus, in the absence of a regulation of the Bureau of the Budget 
specifically authorizing reimbursement for more than one appraisal 
fee incident to the sale of a residence at the former station of the em- 
ployee we are of the opinion that the cost of only one such appraisal is 
reimbursable. 

Accordingly, the voucher, which is returned herewith, may not be 
certified for payment. 


[ B-162618 J 


Leaves of Absence—Sick—Recredit of Prior Leave—Break in 
Service 


An employee who between a voluntary separation in 1958 from a post in which 
he had accumulated sick leave and his reemployment in 1956 to a position subject 
to the Annual and Sick Leave Act of 1951, as amended, 5 U.S.C. 6801, served 
under several temporary appointments on a when-actually-employed basis during 
which time he was not subject to the leave act, is entitled to recredit of the sick 
leave accumulated prior to his separation in 1953 as of the date of his reemploy- 
ment in 1956, the term “break in service” in section 30.702(a) of the Civil Service 
Regulations providing for recredit of sick leave upon reemployment having refer- 
ence to actual separation from the Federal service. Therefore, any leave without 
pay (LWOP) charged to the employee after his reemployment may now be 
charged to the recredited sick leave and the employee paid for the LWOP period 
from the account to which the balances of salary funds from prior years have 
been transferred. 


To the Architect of the Capitol, November 27, 1967: 

We refer to your letter of October 19, 1967, concerning the right 
of Mr. Robert J. Wallace an employee of the Office of the Architect 
of the Capitol to have recredited to his account as of the date of his 
reemployment on July 14, 1956, certain sick leave he had accumulated 
during prior service. 

Mr. Wallace was separated voluntarily on October 25, 1953, at which 
time he had a sick leave balance of 298 hours. Between that date and 
July 14, 1956, Mr. Wallace was employed by the Office of the Architect 
of the Capitol under several temporary appointments during which 
he was not assigned regular tours of duty but was paid on a when- 
actually-employed basis. Under the circumstances of Mr. Wallace’s 
temporary employment he was not subject to the Annual and Sick 
Leave Act of 1951, as amended, 5 U.S.C. 6301, and consequently the 
sick leave previously accrued could not be recredited for use during 
such periods of employment. 31 Comp. Gen. 215. However, on July 14, 
1956, he was transferred to a full-time position on the permanent force 
which was subject to the leave act and the question arises as to whether 
he was entitled to a recredit of the 298 hours of sick leave at that time. 

In that connection, section 30.702 (a) of the Civil Service Regulations 
in force during the period in question provided : 
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(a) Upon reemployment of an employee subject to this Act who was separated 
on or after January 6, 1952, without break in service, or a break in service 
of not more than 52 continuous calendar weeks, the employee's sick leave account 
shall be certified to the employing agency for credit or charge to his account. 

In 81 Comp. Gen. 485, it was held that an employee serving under 
a when-actually-employed appointment does not necessarily forfeit 
the sick leave he has previously accrued in that if subsequently assigned 
to a position having a regularly scheduled tour of duty his accrued 
sick leave may be used in accordance with the Annual and Sick Leave 
Regulations. Counting the periods of temporary employment there 
was no single break in Mr. Wallace’s service which was as much as 52 
weeks in length. 

We understand from the Civil Service Commission that the term 
“break in service” as usted in the above regulation was intended to 
refer to an actual separation from the Federal service. That view ap- 
pears to be supported by the wording of past regulations and we per- 
ceive no objection thereto. 

Since Mr. Wallace’s service was not interrupted by an actual break 
of 52 weeks, his sick leave should have been recredited to him upon re- 
employment in a regular position on July 14, 1956. Your first two ques- 
tions are answered accordingly. 

Regarding your third question, any leave without pay charged Mr. 
Wallace on or after July 14, 1956, which would have been charged 
to sick leave but for the fact that he did not have sufficient accumulated 
sick leave to his credit may now be charged to such recredited sick 
leave. Payment of the amounts involved for the sick leave granted 
under such circumstances should be from the account to which the 
balances of salary funds from prior years have been transferred. See 


31 U.S.C. 701. 


[ B-162652 J 


Highways—Construction—Federal Aid Highway Program—Anti- 
trust Violation Recoveries 


Although the United States is entitled to a pro rata share of the actual damages, 
less out-of-pocket expenses, recovered by a State Highway Department in anti- 
trust proceedings in which an award of treble damages was made on the basis 
the award of actual damages reduced the cost of the federally aided highway 
projects that incorporated the products on which fixed prices were conspired, 
the Federal Government may not share in the recovery of punitive damages, such 
damages not reflecting upon the cost of the highway projects, for absent specific 
authority, the partnership arrangement under which the Federal-aid highway 
program is prosecuted does not reach beyond the project costs shared by the 
Federal and State Governments. 


313-968 O-69—22 
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To the Administrator, Federal Highway Administration, Novem- 
ber 27, 1967: 

By letter of October 6, 1967, Mr. Lawrence S. Casazza, Interim Di- 
rector of Administration, transmitted certain correspondence from 
the North Dakota State Highway Department concerning recovery 
made by the State in antitrust proceedings against Armco Steel 
Corporation. 

Because Armco conspired to fix prices upon corrugated culverts, 
structural plate pipes, and meta] end sections used in highway con- 
struction work, the State of North Dakota alleged in an action under 
section 15 of Title 15, United States Code, that it had been damaged 
by reason of higher highway construction contract prices than would 
otherwise have prevailed. Judgment of $775,065 in treble damages and 
an attorney’s fee allowance of $72,500 were awarded the State and 
affirmed on appeal. An additional attorney’s fee of $5,000 was allowed 
for the appeal together with the cost of printing the supplemental 
record filed by the State on the appeal. See Armco Steel Corporation 
v. State of North Dakota (1967) 376 F. 2d 206. 

A substantial number of the highway projects into which the prod- 
ucts of Armco were incorporated were financed with Federal-aid funds 
made available to the State under the provisions of Title 23, United 
States Code, ch. 1. 

We are requested to furnish an opinion as to whether a pro rata 
share of the award received by the State of North Dakota should be 
recovered from the State by your Administration; and, if so, whether 
the amount to be recovered should be based on actual damages of 
$258,355 or treble damages of $775,065. 

In a similar situation with respect to the State of Missouri, in which 
actual damages but not treble damages were recovered, we advised 
you in letter dated October 11, 1967, B-162539, that: 

There would not appear to be any reason for considering the recovery made 
by the State as other than a reduction in the cost of the various highway projects 
to which it applies. In reality, only a portion of the funds recovered constitutes 
recovery of overpayments by the State of State funds, since the remaining por- 
tion had been previously reimbursed the State by the Federal Government pur- 
suant to the Federal-aid highway program. To allow the State to retain the full 
amount recovered would be to deny the Federal interest therein and would per- 
mit the State a profit to the extent of that Federal interest. 

On the other hand, it must be recognized, equitably, that the State incurred 
certain out-of-pocket expenses in effecting the settlement reached. Full recogni- 
tion of the partnership arrangement between the State and the Federal Gov- 
ernment with respect to the recovery effected dictates that the out-of-pocket ex- 
penses incurred also be shared proportionally. 

What we said in connection with the Missouri case is equally appli- 
cable here, so far as concerns the actual damages recovered and any 
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out-of-pocket expenses incurred. However, the punitive damages re- 
covered by the State of North Dakota do not in any way reflect upon 
the cost of highway projects in which the Federal Government par- 
ticipated. We do not believe that the partnership arrangement under 
which the Federal-aid highway program is prosecuted may properly 
be said, in the absence of specific governing provisions, to reach beyond 
the project costs shared by the Federal and State Governments. 
The question presented is answered accordingly. 


[ B-162705 J 


Compensation—Overtime—Early Reporting and Delayed Depar- 
ture—Duty-Free Lunch Period 


Guards scheduled for daily duty tours of 8 hours and 15 minutes who have a 
30-minute duty-free lunch period, although required to remain on call in the 
Government building in which employed to be available in the event of emer- 
gencies, are in an actual work status only 7 hours and 45 minutes on each daily 
tour of duty and, therefore, the guards are not entitled to overtime compensa- 
tion on the basis of Albright v. United States, 161 Ct. Cl. 356, in which decision 
the court found the guards did not have relieved duty-free lunch periods. 


To the Secretary, Smithsonian Institution, November 27, 1967: 

Your letter of October 12, 1967, with enclosures, requests our deci- 
sion whether members of the Smithsonian guard force are entitled 
to overtime compensation for 15 minutes included in their daily 
scheduled tours of 8 hours and 15 minutes. 

Your letter relates that beginning February 8, 1965, the Smith- 
sonian guard force was placed on three reliefs of 8 hours and 15 
minutes duration with a half-hour lunch period included during which 
the guards are relieved from duty. We understand that the guards do 
not remain at their duty posts during their lunch period but generally 
do remain within the building unless excused by the guard officer in 
charge. Also, it appears from the record that the 30-minute luncheon 
breaks may be interrupted only in emergencies and that when so inter- 
rupted such breaks will be rescheduled. Further, we understand that 
since February 5, 1965, there is no known instance when any guard 
has been recalled during the lunch period to perform emergency 
duties. 

The American Federation of Government Employees contends, on 
behalf of the guards, that they are entitled to overtime compensation 
for the extended tours on the basis of Albright v. United States, 161 
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Ct. Cl. 356 (1963) and our decision of October 8, 1964, 44 Comp. Gen. 
195, relating to guards in the Bureau of Engraving and Printing. 

Our decision in 44 Comp. Gen. 195 is analogous to the Albright case 
only to the extent that in both cases it was established that the early 
reporting of 15 minutes before each tour of duty was officially ordered 
or directed. 

In the Albright case the court found as a matter of fact—absent 
proof by the Government to the contrary—that the guards did not 
have relieved duty-free lunch periods. In 44 Comp. Gen. 195, however, 
we agreed with the determination of the Bureau of Engraving and 
Printing that in view of the unique conditions to which employees of 
the Bureau were subjected, the lunch periods of all of its employees 
(including guards), which for many years (beginning in 1862) had 
been regarded administratively as duty time, properly could continue 
to be considered as work time. That decision was not intended to be 
authority for treating lunch periods as duty or work time for other 
guards in the Government solely because of the fact that the guards— 
or other employees—are required to remain in the building on call 
in the event of emergencies. See B-153307, March 11, 1964; Bantom v. 
United States, 165 Ct. Cl. 312 (1964). 

Since February 8, 1965, the guards at the Smithsonian Institution 
appear to have had relieved duty-free luncheon periods of 30 minutes 


in each daily tour of 8 hours and 15 minutes. Thus, they are in an 
actual work status only for 7 hours and 45 minutes each daily tour. 
The fact that the Smithsonian guards are required to remain on the 
premises during their lunch periods, in itself, is not material to the 
issue. In Skidmore v. Swift, 323 U.S. 184 at page 139, the court said: 


* * * Although the employees were required to remain on the premises during 
the entire time, the evidence shows that they were very rarely interrupted in 
their normal sleeping and eating time, and these are pursuits of a purely private 
nature which presumably occupy the employees’ time whether they were on 
duty or not and which apparently could be pursued adequately and comfortably 
in the required circumstances * * *. (I.e., in the facilities furnished by the 
employer. ) 

Also, see Rapp v. United States, 167 Ct. Cl. 852 (1964) ; Bantom v. 
United States, 165 Ct. Cl. 312 (1964) ; Wright v. United States, 144 Ct. 
Cl. 810 (1961) ; Armstrong v. United States, 144 Ct. Cl. 659. 

On the facts presented by your letter we must concur in the opinion 
expressed by your General Counsel and, therefore, we conclude that 
there is no legal liability on the part of the Government to pay over- 
time compensation to the Smithsonian guards for the extended tour 


of 15 minutes. 
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Contracts—Increased Costs—Labor Costs 


Under a personal service contract with the Government, a contractor who 
pursuant to the Service Contract Act of 1965 is required to pay the minimum 
wage rates specified in the Fair Labor Standards Act of 1988, as amended, is 
not entitled to a price adjustment for the subsequent wage increase prescribed by 
the Fair Labor Standards Amendment of 1966, neither the amendment nor the 
contract providing for an adjustment to cover the wage increase, and the con- 
tractor having based its bid on the assumption that labor could be obtained for 
the period of the contract at no more than the then current minimum wage 
fixed by the act, voluntarily assumed the risk of increased costs, whether occa- 
sioned by a change in law or otherwise, and the fact that the increase in the 
wage rates was the result of Government action does not afford the contractor 
greater rights than if the contract had been with any other party. 


To the Olsten Temporary Services, November 27, 1967: 

Reference is made to your letter of November 6, 1967, requesting 
relief in a matter arising in connection with your performance of 
General Services Administration contract No. GS-07S-10872 for 
Material Handling Services which was awarded June 13, 1966. 

Under the Service Contract Act of 1965, 41 U.S.C. 351 et seqg., con- 
tractors for personal services to the Government are required to pay 
their service employees no less than the minimum wages specified in 
the Fair Labor Standards Act of 1938,.as amended, 29 U.S.C. 201 
et. seg. At the time your firm submitted its bid and undertook to per- 
form its contract, the statutory minimum wage rate was $1.25 per 
hour. However, under the Fair Labor Standards Amendment of 1966, 
80 Stat. 830, 29 U.S.C. 206(a) (1), which was approved September 23, 
1966, and became effective February 1, 1967, the minimum wage rate 
was increased to $1.40 per hour. The General Services Administration 
refused your request for an adjustment in your contract price to com- 
pensate you for the increased labor cost, and you are claiming the 
amount which you compute to be the difference between the contract 
rate and what you consider a proper rate, for the period from Feb- 
ruary 1, 1967, to the expiration of your contract. 

In the absence of a contract provision for price adjustment to com- 
pensate for changes in labor rates, this Office is without authority 
to either authorize or direct an increase in contract price on the basis 
of an amendment to the minimum wage law, since the statute did not 
authorize such adjustment. Whatever may appear to be the equities 
or ethics of the case, we are required to settle claims against the 
Government on the basis of law, and in this situation we find the law 
to be clear that a party entering into a contract to furnish certain 
specifically described services for a definite period of time at a fixed 
rate of charge bears the risk of subsequent events which may affect 
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his cost of performance, unless the contract provides otherwise. In 
the case of Columbus Railway, Power & Light Co. v. The City of 
Columbus, 249 U.S. 399, the Supreme Court held that a 50 percent 
wage increase ordered by the War Labor Board in 1918 did not absolve 
the Company from its obligation, under a 25-year franchise granted 
in 1901, to continue to operate a street railway system at rates of fare 
fixed in the franchise. In another World War I case, Converse v. 
United States, 61 Ct. Cl. 672, the Court of Claims denied recovery 
to a Government contractor whose labor costs had been increased as 
the result of a Presidential Proclamation. 

It has also been held that a stipulation in a Government contract 
requiring the contractor to pay not less than a stipulated scale of wages 
is not a representation by the Government that the contractor will be 
able to obtain labor at the stipulated rates (United States v. Bingham- 
ton Construction Co., 347 U.S. 171) and on this principle it is clear 
that if you chose to base your bid for your contract on the assumption 
that you would be able to obtain labor throughout the term of the con- 
tract at no more than the then current minimum wage fixed by the 
Fair Labor Standards Act, 29 U.S.C. 206, you voluntarily assumed the 
risk of any increased costs, whether occasioned by a change in the 
law or otherwise. You must have been aware that the minimum wage 
rate fixed by the statute had already been increased several times since 
its enactment in 1938 and that further increases were not unlikely. 

The fact that the increase was the result of Government action af- 
fords you no greater rights than if your contract had been with any 
other party, since the law was of general application and not directed 
particularly at you or your contract. Inasmuch as the Congress did 
not see fit to provide in this law for any adjustment of contract prices 
where the costs of performance of Government contracts were increased. 
by the change in the minimum wage, and your contract contained no 
provision for such adjustment, no official of the Government is au- 
thorized to make any adjustment. 

In view of the foregoing your claim must be rejected as having no 
legal basis. 


[ B-151167, B-156724 J 


Printing and Binding—Christmas Cards 


The rule that seasonal greeting cards constitute a personal expense to Govern- 
ment personnel is not changed by the fact that the names of the officers and em- 
ployees sending the cards are not included and nothing attached to the cards 
indicates the compliments of any individual, nor is the personal nature of the 
cost of the cards changed because a trust fund rather than appropriated funds 
is charged. Therefore, the cost of printing and mailing seasonal greeting cards by 
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National Park Service personnel is an expense that is not chargeable to “Fund 
14X 8087, National Park Service, Donations,” a receipt account in the trust fund 
series established for deposit of cash accepted as donations under 16 U.S.C. 6 
for the purposes of the national park and monument system. 


To the Secretary of the Interior, November 29, 1967: 

This is in reference to letter of October 3, 1967, from the Acting 
Director, National Park Service, file F3819-ABF, requesting that 
Notices of Exception Nos. 300179 and 300180, dated June 20, 1963, 
issued to Certifying Officers Charles J. Arnold and Edward G. Beagle, 
Jr., respectively, be reconsidered and withdrawn. 

It is stated in the Acting Director’s letter that it is the feeling of 
that office that all of the pertinent information relating to the subject 
was not made available to or not known by the auditors when excep- 
tions were taken to the payments for printing and mailing “nonper- 
sonal” greeting cards. 

The letter continues, in part, as follows: 

We should like to point out that the payments in question were not 
appropriated funds, but from donated (trust) funds received from private 
sources. Under authority of the Act of June 5, 1920 (41 Stat. 917; 
the National Park Service has through the years accepted many donations 
money from private sources, wins approximately $15 million. While most’ 
the money donated to the Service is tendered and accepted for aeetie 
purposes, a significant amount is tendered for general purposes with the 
standing or provision that such funds may be expended at the discretion of the 


of the National Park Service without regard to the usual requirements 
relating to procurement of supplies, materials, equipment, 


and prohibitory statutes applicable to public funda. 

The exceptions in question were taken by our Office with the full 
knowledge that trust funds were involved. It was stated on each excep- 
tion that “The expenditures were charged to Fund 14X8037 National 
Park Service, Donations, a receipt account in the trust fund series 
established by the Treasury Department for deposit of cash accepted 
as donations under authority of 16 U.S.C. 6, which provides that the 
Secretary of the Interior may accept money for the purposes of the 
national park and monument system.” It was also stated on the excep- 
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tions that it is well established that appropriated funds are not avail- 
able for the purchase of seasonal greeting cards for the reason that 
such purchases represent a personal expense, 37 Comp. Gen. 360, to 
be borne by the officer who ordered and sent the cards, and that the 
personal nature of the cost of the seasonal greeting cards is not changed 


by the fact that a trust fund was sought to be charged since the avail- 
ability of the trust fund is limited to purposes of the national park 
and monument system. 

Greeting cards have long been viewed by the accounting officers 
as a personal expense to be borne by the officer who ordered and sent 
the cards, and this view is not changed by the fact that the names of 
the officers or employees sending the cards were not included and 
nothing attached to the cards to indicate the compliments of any indi- 
vidual. See 37 Comp. Gen. 360 and decisions cited therein. Also, as to 
the personal nature of such cards see paragraph 18 of the regulations 
of the Joint Committee on Printing which provided, at the time the 
subject exceptions were stated, and have so provided in the years sub- 
sequent thereto that : 


Printing or engraving of calling or greeting cards is considered to be personal 

rather than official and shall not be done at Government expense. 
We therefore cannot accept as valid the assumption upon which the 
Acting Director’s request is based, i.e., that the greeting cards were 
“nonpersonal.” Accordingly, since the moneys constituting the trust 
funds here involved could only be accepted for purposes of the national 
park and monument system as provided by 16 U.S.C. 6, we find no 
legal basis for expenditures of such funds for seasonal greeting cards, 
items long considered as personal rather than as official expenses. The 
exceptions are therefore sustained. 

The decisions cited in the Acting Director’s letter pertained to the 
recognized authority of custodians of the trust funds therein con- 
sidered to make expenditures necessary to carry out the purposes of 
the trust without reference to general regulatory and prohibitory 
statutes applicable to public funds. They did not modify the decisions 
of long-standing that seasonal greeting cards constitute a personal 
expense, 


[ B-162901 J 


Property—Private—Dam Loss, Ete.—Personal Pro om 
Claims Act of 1964 TP mae 


The claim of a civilian employee of the Defense Supply Agency for reimbursement 
of the cost of repairing the damage to his hearing aid, which occurred without 
negligence in the normal execution of the employee’s duties as a test driver while 
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using a Government-furnished crash helmet and safety glasses, is for the con- 
sideration of the Secretary of Defense or his designee under the Military Person- 
nel and Civilian Dmployees’ Claims Act of 1964, and any settlement upon approval 
by the Secretary or his designee of the employee’s claim for the personal property 
damage would be final and conclusive as it is not within the jurisdiction of the 
General Accounting Office to consider damage claims for the loss of or damage 
to the personal property of Defense Department employees. 

To Lieutenant Commander P. J. Mason, Defense Supply Agency, 
November 29, 1967: 

By letter dated November 8, 1967 (reference DSAH-CFF), the 
Deputy Comptroller, Defense Supply Agency, forwarded to our Office 
your letter of October 30, 1967 (your reference DCRC-FRT), and 
enclosures, requesting an advance decision as to the propriety of pay- 
ment of a voucher in the amount of $52.50 in favor of Mr. Clyde S. 
Giggey, covering costs he incurred for the repair of his hearing aid. 

The facts and circumstances giving rise to Mr. Giggey’s claim, as 
disclosed by the record, are set forth below. 

On August 30, 1967, Mr. Giggey, an Automotive Equipment Quality 
Control Representative at Food Machinery Corporation, San Jose, 
California, employed as a civilian employee by the Defense Supply 
Agency, was preparing to test drive the first Vulcan C-1xM741 ve- 
hicle for final acceptance by the Government. He wore his privately 
owned Beltone Hearing Aid and Government-furnished safety glasses. 
As he placed the Government-furnished Bell-Toptex crash helmet on 
his head, the ear mold of his hearing aid was pulled from his left ear. 
He pushed the hearing aid back in its place in his ear and immediately 
experienced a loud ringing noise. Believing that the volume control 
was advanced, he lowered this control until the ringing noise disap- 
peared. Upon completion of test driving the vehicle he proceeded to his 
place of work to complete the required written test reports, and at that 
time noticed that he could not hear well enough to understand what 
his supervisor and other employees were saying. He increased the 
volume control of his hearing aid and, once again, experienced a ring- 
ing noise. At this point he removed the hearing aid and discovered 
that the case of this device was completely broken in two pieces and 
was being held together with the internal receiving tube. On Septem- 
ber 1, 1967, he took the damaged hearing aid to Jack B. Taylor and 
Associates, Inc., Oakland, California, for repair, and was informed 
that the receiving tube was separated from the receiver and would 
require complete overhaul by the manufacturer of this device, Beltone 
Mfg. Co. A written statement was made by W. L. Perry, Commander, 
USN, Chief, Defense Contract Administration Services Office, Food 
Machinery Corporation Plant Office, where Mr. Giggey is employed, 
that the damage to Mr. Giggey’s hearing aid occurred in the normal 
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execution of his (Mr. Giggey’s) duties as test driver while using Gov- 
ernment-furnished equipment (crash helmet), and that there was no 
indication of negligence or misuse of the helmet which would have 
caused damage to the hearing aid. 

In the Administrative Report enclosed with your letter there ap- 
pears the following: 

Since no. injury was sustained by Mr. Giggey but only minor damage to his 
personal property; viz., hearing aid, the claim is not one which properly comes 
under the purview of the United States Employees Compensation Act, as 
amended, and since the damage caused to his hearing aid was not the result of 
any negligent or wrongful act and/or omission of any other government em- 
ployee, the Federal Tort Claims Act is not for application and, accordingly, there 
is no known legal basis available for the payment of this claim. 

Recommendation is made that the claim be disallowed in view of the fact 
that the damage was caused by the claimant and was not the result of any negli- 
gence by the Government either by the use of government equipment or an 
employee. 

Section 3(a) of the Military Personnel and Civilian Employees’ 
Claims Act of 1964, Public Law 88-558, 78 Stat. 767, 31 U.S.C. 241(a), 
authorizes the head of an agency (or his designee), under such regula- 
tions as he (the agency head) may prescribe, to settle and pay claims 
by an employee of that agency for damage to, or loss of, personal prop- 
erty incident to his service. Section 3(c) (3) of the same act, 31 U.S.C. 
241(c) (8), provides, that a claim may be allowed under section 3(a) 
for damage to, or loss of, personal property only if it was not caused 
wholly or partly by the negligent or wrongful act of the claimant, his 
agent, or his employee. Section 4 of the act, 31 U.S.C. 242, provides 
that notwithstanding any other provision of law the settlement of a 
claim under the act (Public Law 88-558) is final and conclusive. 

In view of the above provisions of law, it is not within the jurisdic- 
tion of our Office to consider claims for damages for loss of, or damage 
to, personal property of employees of the Department of Defense. Any 
such claims would be for consideration by the Secretary of Defense, 
or his designee, and settlement thereof, if made in accordance with the 
provisions of the above cited act and applicable regulations, would be 
final and conclusive. 

Accordingly, the allowance or disallowance of Mr. Giggey’s claim is 
a matter for determination by the Secretary of Defense, or his designee, 
in accordance with the provisions of the Military Personnel and Civil- 
ian Employees’ Claims Act of 1964. Since there is nothing in the record 
before us to indicate that Mr. Giggey’s claim was considered or al- 
lowed by the Secretary of Defense, or his designee, on the present 
record, the voucher submitted by you may not be paid. However, if Mr. 
Giggey’s claim is subsequently presented to, and allowed by, a properly 
designated authority, pursuant to the provisions of the above cited 
act, the voucher, which is returned herewith, may be paid; otherwise 
there would be no authority to pay the claim. 
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Travel Expenses—Miscellaneous Expenses—Insurance Premiums 


A Department of State officer who when administratively reimbursed the travel 
expenses incurred incident to attending in his official capacity the American Bar 
Association’s National Institute on Marine Resources is not allowed a $7.50 air 
insurance fee may not recover the amount from the contribution made to the 
Department under 22 U.S.C. 809 to cover the “actual” travel expenses of the 
officer, and even if the gift had not been conditioned, the insurance cost personal 
to the officer, the Department could only accept reimbursement for the cost of the 
air insurance for its own benefit, and as the Bar Association is not one of the 
acceptable donors described in 26 U.S.C. 501(c) (3), the officer may not under 5 
U.S.C, 4111 accept $7.50 as a contribution from a private source. 

To Edward G. Boehm, Department of State, November 30, 1967: 

Your letter of October 24, 1967, requests our decision concerning the 
propriety of payment to an officer of the Department of State of the 
sum of $7.50 representing the cost of air insurance purchased by such 
officer when performing official travel between Washington, D.C. and 
Long Beach, California, incident to his attendance on June 7, 1967, 
at a meeting held by the American Bar Association’s National Insti- 
tute on Marine Resources. You point out that because of the Depart- 
ment’s interest in the legal aspect of marine resources matters the 
officer was authorized to participate in the Institute in his official 
capacity. 

The American Bar Association offered to pay the travel expenses of 
the officer in question and after completion of the travel the officer 
advised the American Bar Association that he had incurred the ex- 
penses itemized below and requested that reimbursement therefor 
be made payable to the order of the Department of State: 


That part of the officer’s claim for reimbursement from the Depart- 
ment covering the item for air insurance was disallowed adminis- 
tratively upon the basis of the holding in 40 Comp. Gen. 11 and 
similar cases. Subsequently, the American Bar Association forwarded 
a check to the officer payable to the Department of State in the amount 
of $307 which included reimbursement for the $7.50 item covering 
air insurance, The officer forwarded the check to the Department 
with a request that $7.50 be deducted therefrom and turned over to 
him and that the balance thereof be regarded as a gift to the 
Department. 
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You point out that the Department of State is authorized to accept 
gifts under section 1021 of the Foreign Service Act of 1946, as 
amended, 22 U.S.C. 809, so that the only question involved is whether 
the officer now may be reimbursed the $7.50 item out of the contribu- 
tion received from the American Bar Association. 

The only statutory authority of which we are aware permitting an 
employee to receive a contribution from a private source incident to 
his attendance at a meeting in an official capacity is that contained 
in 5 U.S.C. 4111. Under that section contributions may be accepted by 
employees only when the donor is an organization described in section 
501(c) (3) of Title 26, United States Code. Our understanding is 
that the American Bar Association is not one of the organizations 
described in section 501(c) (3). Thus, it is only because of the author- 
ity of the Secretary of State to accept gifts that the gift may be 
accepted at all. That being so, the contribution must be regarded as 
a gift to the Department of State and not to the employee. 

Under section 1021 of the Foreign Service Act of 1946, as amended, 
the Secretary of State is authorized to accept on behalf of the United 
States unconditional gifts for the “benefit of the Department includ- 
ing the service or for the carrying out of any of its functions.” Also, 
conditional gifts “* * * may be so accepted at the discretion of the 
Secretary, and * * * any such conditional gift shall be * * * used 
in accordance with its conditions * * *.” 

The facts of the instant case indicate that the contribution by the 
American Bar Association was conditional since it covered the actual 
amount of the travel expenses incurred by the officer including the 
$7.50 cost of air insurance. 

The cost of air insurance purchased by the officer is a matter per- 
sonal to the officer and not a cost that the Department is required or 
authorized to incur. Therefore, where as here the gift ($7.50) is made 
upon the condition that it be expended only for such purpose (pur- 
chase of air insurance), it would not constitute a gift on behalf of the 
United States for the benefit of the Department or for carrying out 
a function of the Department. It follows that the Department would 
not have authority under section 1021 of the Foreign Service Act of 
1946 to accept a gift subject to such condition and, therefore, the $7.50 
should be réturned to the donor. If the American Bar Association 
gift had not been conditional then the full amount of the gift could 
have been retained by the Department of State in behalf of the United 
States for the benefit of the Department. 

Thus, in no event would it be proper to certify a voucher for pay- 
ment to the employee of the $7.50 item in question. 
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[ B-149493 J 


ee ee and Employees—Appropriation Avail- 
ty 


When the use of employees’ photographs facilitates accomplishing the purposes 
of the Government, the general rule that the cost of photographs of individual 
employees of the Government is a personal expense that is not chargeable to 
public funds in the absence of a definite indication as to the necessity for the 
expenditures in the accomplishment of some purpose for which the appropria- 
tion was made is not for application and, therefore, the cost of the photographs 
distributed by an area Director of Equal Employment Opportunity Commission 
(EEOC), not for his personal publicity but to publicize the activities and func- 
tions of the agency constitutes a proper charge against the 1967 fiscal year funds 
appropriated to EEOC, the appropriation in effect at the time the photographs 
were taken, as the publicity engendered by the publication of th. photographs 
increased cooperation with the agency and facilitated accomplishing its purposes. 


a Ruth E. Perry, General Services Administration, December 4, 
7: 

Your letter of October 17, 1967, file reference 8 BCPA, transmitted 
a reimbursement voucher of Sylvia J. Bazan, a Class A cashier for the 
Equal Employment Opportunity Commission, an agency for which 
GSA performs accounting services, and requested a decision as to 
whether said voucher may be certified for payment. The voucher, in the 
amount of $22.54, covers photographs of Mr. Tom E. Robles, Area 
Director of EEOC at Albuquerque, New Mexico. 

The general rule with respect to photographs of Government officials 
is expressed in our decision 31 Comp. Gen. 452, wherein we held that 
the cost of photographs of individual employees of the Government 
is a personal expense not chargeable to public funds in the absence of 
a definite indication as to the necessity for the expenditures in the ac- 
complishment of some purpose for which the appropriation of funds 
was made. 

In the present case, the Equal Employment Opportunity Commis- 
sion’s appropriation for fiscal year 1967 (in effect at the time the photo- 
graphs were taken), as contained in title V of the Departments of 
State, Justice, and Commerce, the Judiciary, and related agencies 
Appropriation Act, 1967, approved November 8, 1966, Public Law 
89-797, 80 Stat. 1501, is expressly available “For necessary expenses 
of the Equal Employment Opportunity Commission * * *.” Title 
VII of the Civil Rights Act of 1964, approved July 2, 1964, Public 
Law 88-352, 78 Stat. 241, 253, which created the Commission, authorizes 
the Commission, among other things, to “cooperate with and, with their 
consent, utilize regional, State, local, and other agencies, both public 
and private, and individuals.” (Subsection 705(g)(1) of cited act, 
78 Stat. 258, 42 U.S.C. 2000e-4(f) (1) ). 
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It is stated in your letter that publicity of the activities ef EEOC, 
and public relations through the newspapers, on the area level, are 
extremely important in working toward achievement of the end results 
desired. Mr. Robles determined that the EEOC could obtain better 
news coverage by distributing the photographs in question. His memo- 
randum of September 28, 1967, forwarded with your letter, states that : 


Whenever the Area Director is invited to address a group, he is invariably 
requested to furnish a bio-data sheet together with photograph for publicity 
purposes. This generally works to mutual advantage since a write-up with photo 
is generally more prominently situated in the newspaper than otherwise. 


It is further indicated that the photographs were distributed not for 
the personal publicity of Mr. Robles but to publicize the activities and 
functions of the EEOC. 

It seems reasonable to assume that the publicity engendered by the 
publication of these photographs would tend to increase cooperation 
with the EEOC and thus facilitate the accomplishment of its pur- 
poses. Hence, the cost of such photographs constitutes a proper charge 
against the EEOC appropriation. B-123613, June 1, 1955; B-114344, 
May 19, 1953; B-113464, January 29, 1953; B-113026, January 19, 
1953; B-47547, February 15, 1945; B-15278, May 15, 1942; A-57964, 
January 30, 1935. 

It is noted that the reimbursement voucher submitted with your 


letter cites the 1968 fiscal year appropriation. Since the photographs 
appear to have been procured in March of 1967, during the 1967 fiscal 
year, the appropriation for that fiscal year, as cited hereinabove, is 
the appropriation properly chargeable. 

The voucher, which is returned herewith, may be certified for pay- 
ment from the cited 1967 appropriation if otherwise correct. 


[ B-162601 J 


Officers and Employees—Transfers—Relocation Expenses—Tem- 
porary Quarters—Absences 


The “period of not more than 30 days” prescribed in section 2.5b(1) of Bureau 
of the Budget Circular No. A-56 for the occupancy at a new duty station of 
temporary quarters at Government expense means consecutive days unless the 
occupancy is interrupted for reasons of official necessity and, therefore, an em- 
ployee whose family remains at his old duty station is not entitled to an exten- 
sion of the allowable 30-day period of occupancy for absences from his temporary 
quarters for persona] reasons, and in computing per diem under section 2.54 (2) 
of the Circular, reimbursement is not limited to those days the employee actually 
incurred expenses for temporary quarters during the allowable period, but the 
employee is entitled to the amount actually expended for lodging and subsist- 
ence, not to exceed the prescribed per diem, and the amounts expended for 
meals must be itemized pursuant to section 6.12f of the Standardized Govern- 
ment Travel Regulations. 
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To Marguerite B. Casey, Interstate Commerce Commission, Decem- 
ber 6, 1967: 


This refers to your letter of September 28, 1967, with enclosures, 
reference MDB, requesting our advance decision as to the propriety 
of certifying for payment an item for $72.40 included in a travel 
voucher submitted by Mr. J. Preston Proffitt, Jr., an employee of the 
Interstate Commerce Commission. The above-stated amount, which 
was suspended from a previous travel voucher, represents subsistence 
expenses while o ‘upying temporary quarters at a new official duty 
station. 

By travel order dated May 9, 1967, Mr. Proffitt was authorized to 
travel from Nashville, Tennessee, to Atlanta, Georgia, incident to a 
permanent change of station. Upon reporting to his new duty station 
at Atlanta he moved into temporary quarters at the Peachtree Manor 
Hotel. Apparently, Mr. Proffitt’s family remained in their permanent 
residence quarters at the old duty station. 

On his travel vouchers dated July 7 and 31, 1967, Mr. Proffitt 
claimed reimbursement of the costs of subsistence while occupying 
temporary quarters for 18 days in June and 12 days in July covering 
the period June 1 through July 20, 1967. Except for a 134-day period 
of temporary duty away from his official station in June, no explana- 


tion is furnished as to why Mr. Proffitt did not incur expenses for tem- 
porary lodging in Atlanta on the other 10 days in June. However, the 
vouchers suggest that he may have returned to his family in Nashville 
on the weekends. 


Mr. Proffitt’s expenses (supported by receipts) for temporary quar- 
ters at the Peachtree Manor Hotel for the 18 days in June and 12 days 
in July totaled $241.17. In addition, he claimed actual expenses of $4 
a day for meals. Such expenses were not itemized. The administrative 
office allowed Mr. Proffitt reimbursement for temporary subsistence 
expenses under section 2.5 of Bureau of the Budget Circular No. A-56, 
Revised October 12, 1966, in the amount of $139.50, computed as 
follows: 


June 1 through June 10 (5 days @ $12 per day) 
June 11 through June 20 (6 days @ $8 per day) 
June 21 through June 30 (514 days @ $6 per day) 


Evidently, the number of days for which per diem was allowed 
within each 10-day period (i.e., 5, 6, and 514) represents only the days 
on which Mr. Proffitt actually incurred expenses for temporary quar- 
ters in Atlanta, 
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In determining the length of time for which Mr. Proffitt would be 
allowed occupancy of temporary quarters at Government expense, the 
administrative office interpreted the phrase “period of not more than 
30 days” appearing in section 2.5b(1) of Circular No. A-56 to mean a 
period of 30 consecutive days which may be extended only if inter- 
rupted by a temporary duty assignment. Thus, Mr. Proffitt’s maximum 
30-day period was considered to have run from June 1, the date he 
began to occupy temporary quarters within the purview of the regu- 
lation in Atlanta, through July 2, 1967 (extended 134 days because of 
temporary duty). 

Mr. Proffitt believes that he is entitled to be reimbursed for each of 
the 30 days on which he incurred expenses for temporary quarters in 
Atlanta regardless of the fact that such days were not consecutive. He 
points out that the word “consecutive” does not appear in the 


regulations. 
Section 2.5 of Bureau of the Budget Circular No. A-56 provides, in 
pertinent part, as follows: 


b. Conditions and limitations for eligibility. 

(1) Subsistence expenses of the employee, for whom a permanent change of 
station is authorized or approved, and each member of his immediate family 
(defined in subsection 1.2d) for a period of not more than 30 days while neces- 
sarily occupying temporary quarters shall be allowed * * * 

* * * + + * * 

(3) Temporary quarters refer to lodging obtained temporarily, after a trans- 
fer has been authorized or approved and after the employee and/or members of 
his immediate family vacate the residence quarters in which they were residing 
at the time of the transfer, until the employee moves, within the allowable 30 or 
60 days’ time limit, into permanent residence quarters. 

(4) The specified time limits are maximum periods and the normal length of 
necessary occupancy of temporary quarters is expected to average much less. 
Temporary quarters should be regarded as an expedient, to be used only if, or 
for as long as, necessary until the employee concerned can move into residence 
quarters of a permanent type. 

(5) In computing the length of time allowed for temporary quarters at 
Government expense under the 30 to 60 day limitations specified herein, such 
time shall begin to run for the employee, spouse, and all members of the imme- 
diate family when either the employee, the spouse, or any member of the immedi- 
ate family starts to occupy such quarters and the time shall run concurrently. 
If the employee occupies temporary quarters at one location while the spouse 
and/or members of the immediate family occupy quarters at another location 
the time shall terminate when the employee concerned moves into permanent 
type residence quarters or the allowable time limit expires, whichever occurs 
first. 


Under the provisions quoted above the length of time allowed for 
occupancy of temporary quarters begins to run when the employee or 
members of his immediate family start to occupy temporary quarters 
and terminates when the employee moves into permanent quarters or 
upon the expiration of 30 days, whichever occurs first. It is our view 
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that as a general rule the 30-day period is to be regarded as running 
continuously except in instances, such as a period of temporary duty, 
when for reasons of official necessity the period is interrupted. In the 
present case, except for the 134-day temporary duty assignment, the 
30-day period was not interrupted for reasons of official necessity. 
Therefore, the fact that the employee did not physically occupy the 
quarters on every day of the 30-day period is immaterial. We regard 
him as having occupied such temporary quarters during the period 
June 1 through the first 3 quarters of July 2, 1967, within the mean- 
ing of the regulations. It follows that there is no basis for extending 
the allowable period of occupancy beyond the end of the 3rd quarter 
on July 2. 

We note that in computing the amount of per diem for each 10-day 
period under section 2.5d(2) of Circular No. A-56, the administra- 
tive office allowed Mr. Proffitt per diem only for those days on which 
he actually incurred expenses for temporary quarters in Atlanta. This 
was in error. Since the 30-day temporary quarters period ran from 
June 1 through July 2, 1967 (3rd quarter), Mr. Proffitt should be al- 
lowed the amount actually expended for lodging and subsistence dur- 
ing such period but not to exceed $120 for the first 10 days, $80 for 
the second 10 days and $60 for the third 10 days, respectively. 

We note, also, that Mr. Proffitt did not itemize amounts expended 
for meals. In the absence of an itemization to the extent required by 
subsection 6.12f of the Standardized Government Travel Regulations, 
reimbursement therefor may not be allowed. See section 2.5d(1) of 
Circular No. A-56. 

The voucher is returned herewith for recomputation of the amount 
due Mr. Proffitt in accordance with the instructions above. Thereafter 
the voucher may be certified for payment if otherwise correct. 


[ B-162990 J 


Mileage—Travel by Privately Owned Boat—Common Carrier Cost 
Limitation 


An employee who authorized to travel by common carrier incident to an official 
change of station moves at his expense by privately owned boat, although not 
entitled to reimbursement on a mileage allowance basis under section 3.5 of 
Standardized Government Travel Regulations, absent reference to boat travel in 
5 U.S.C. 5704 prescribing payment of a mileage allowance for official travel by 
privately owned conveyances, is, however, entitled to the reimbursement of ac- 
tual expenses pursuant to 5 U.S.C. 5706, and upon furnishing information of the 
amount of gas and oil consumed in traveling to his new duty station, the em- 
ployee may be reimbursed on an actual expense basis in an amount not to exceed 
the cost of common carrier transportation, as provided ‘n section 3.5a of the 
Travel Regulations. 


313-968 O-69—23 
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To H. M. Baker, United States Department of Agriculture, Decem- 
ber 7, 1967: 

This is in reply to your letter of October 16, 1967, reference 6540, 
requesting our decision as to whether you may certify for payment a 
voucher in the amount of $20 submitted by Mr. Richard F. Billings, 
an employee of the Department of Agriculture, for travel on March 
25 and 26, 1967, in connection with an official change of station from 
Juneau, Alaska, to Petersburg, Alaska, by privately owned boat based 
on common carrier costs for the distance. 

By a travel authorization dated March 8, 1967, Mr. Billings was 
authorized to travel by common carrier from Juneau to Petersburg. 
He moved himself at his own expense with no cost to the Government 
using his personal boat between these two points. The distance in- 
volved is 110 water miles and the approved claim for $20 rep- 
resents the cost of air fare by common carrier between Juneau and 
Petersburg. 

You state that you fail to find authorization for payment of personal 
boat travel in section 3.5 of the Standardized Government Travel 


Regulations. 
With respect to the payment of mileage allowances 5 U.S.C. 5704 


provides in part as follows: 


(a) Under regulations prescribed under section 5707 of this title, an em- 
ployee or other individual performing service for the Government, who is en- 
gaged on official business inside or outside his designated post of duty or place 


of service, is entitled to not in excess of— 

(1) 8 cents a mile for the use of a privately owned motorcycle ; or 

(2) 12 cents a mile for the use of a privately owned automobile or airplane ; 
instead of the actual expenses of transportation when that mode of transporta- 
tion is authorized or approved as more advantageous to the Government. * * * 


Insofar as allowable travel expenses are concerned 5 U.S.C. 5706 
provides: 


Except as otherwise permitted by this subchapter or by statutes relating 
to members of the uniform services, only actual and necessary travel expenses 
may be allowed to an individual holding employment or appointment under 
the United States. 


In implementing these statutes the Director of the Bureau of the 


Budget as authorized in 5 U.S.C. 5707 provides in section 3.5a of 
the Standardized Government Travel Regulations: 


8.5 Use of privately owned conveyance, 


a. Actual expense basis. 

This subsection applies to reimbursement on the basis of actual expense 
for use of a privately owned motorcycle, automobile, or airplane only where 
such method of reimbursement is authorized by law; otherwise reimburse- 
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ment is to be made under the provisions of subsection b. The use of a privately 
owned conveyance on an actual expense basis, as distinguished from a mileage 
basis under subsection b may be authorized or approved: Provided, that the 
aggregate of allowable expenses, plus increased subsistence expenses, if any, 
through increased travel time, or less subsistence savings, if any, through 
reduced travel time, as the case may be, does not exceed the cost of transporta- 
tion available by common carrier. 


For such travel on an actual-expense basis the officer or employee will be 
entitled to reimbursement of the cost of gasoline, oil, and feed of horses, and 
in addition thereto garage or hangar rent and stabling of horses, while officially 
detained en route, and bridge, ferry, and other tolls. * * * 


Under the foregoing regulations reimbursement for travel by pri- 
vately owned motorcycle, automobile, or airplane is on a mileage basis 
except where the law specifically provides for reimbursement on an 
actual expense basis. However, reimbursement for travel in other pri- 
vately owned conveyances is not governed by the first sentence of 
section 3.5a of the regulations and therefore comes within the provi- 
sions of section 5706 of the statute above, providing for allowance of 
actual travel expenses. The second sentence of section 3.5a of the regula- 
tions, above, relating to privately owned conveyance limits such costs 
to those available by common carrier. The actual expenses under the 
circumstances would appear to be the cost of the gas and oil consumed. 

In the absence of information as to the quantity of gas and oil con- 
sumed by Mr. Billings’ boat on the 110 mile trip and the unit price 
paid therefor, the voucher—which was based solely on the cost of 
travel by commercial air between Juneau and Petersburg—may not 
be certified for payment on the present record. However, upon a 


determination of the costs enumerated above, the claim for travel 
which has been approved by Mr. Billings’ supervisor may, within the 


limits prescribed in section 3.5a, Standardized Government Travel 
Regulations, be settled administratively by the agency. 
The voucher is returned herewith. 


[ B-162829 J 


Pay—Retired—lIncreases—Cost of Living Increases—Active Duty 
Recall 


The recall to active duty on July 11, 1966 of an Army staff sergeant who had been 
retired on July 1, 1964 under 10 U.S.C. 3914, and his entitlement pursuant to 


section 1402(b) to recompute his retired pay in accordance with section 1402(d) 
upon reverting to inactive duty on March 24, 1967, not having terminated the 


member’s section 8914 retired pay status, absent a judicial determination of re- 
retirement, the member’s recomputed retired pay may not be further increased 
by the 3.7 percentage cost-of-living increase authorized by section 140la(b), 
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effective December 1, 1966, the member although serving on active duty after 
July 11, 1966, not entitled to recompute his retired pay under sections 1402(b) 
and (d) until he reverted to an inactive status on March 24, 1967, under the 
terms of section 1401a(b), requiring him to be entitled prior to December 1, 
1966 to the retired pay to be increased, there is no basis to increase the retired pay 


recomputed March 24, 1967, by the Consumer Price Index increase effective 
December 1, 1966. 


To Lieutenant Colonel Frank Berrish, Department of the Army, 
December 8, 1967: 


Further reference is made to your letter of August 24, 1967, re- 
questing a decision as to the propriety of payment on a voucher stated 
in favor of Staff Sergeant (E-6) Woodrow W. Kitchens, a retired 
enlisted member of the Army. The amount of the voucher $25.80, 


representing additional retired pay at the rate of $8.60 per month for 
the months of May, June and July 1967, reflects the difference between 
that paid to him at $232.56 per month and $241.16 per month ($232.56 
increased by 3.7 per centum). Your request was forwarded here 
October 25, 1967, by the Office of the Comptroller of the Army under 


D.O. number A-967, allocated by the Department of Defense Military 
Pay and Allowance Committee. 

Sergeant Kitchens was retired effective July 1, 1964, upon his own 
application in accordance with the provisions of 10 U.S.C. 3914. 
On July 11, 1966, he was recalled to active duty and served through 
March 23, 1967. On March 24, 1967, he reverted to inactive status on 
the retired list having been determined to be physically unfit for 
further military service. Upon his release from such active duty his 
retired pay status came within the purview of 10 U.S.C. 1402(b) 
entitling him to recompute his retired pay in accordance with the 
provisions of section 1402 (d). 

It is stated that he elected to receive retired pay effective from 
March 24, 1967, recomputed under clause (2) of section 1402(d) on 
the basis of the percentage of his physical disability (60 per centum). 
The highest monthly basic pay that Sergeant Kitchens received while 
serving on active duty during the period stated was $387.60, the 
monthly basic pay prescribed in section 203(a), Title 37, U.S. Code, 
as amended effective July 1, 1966, by section 301, Public Law 89-501, 
July 13, 1966, 80 Stat. 278, for an enlisted member in grade E-6 with 
over 22 years of service creditable for basic pay purposes. Thus he has 
been entitled to receive retired pay from March 24, 1967, computed 
under authority of section 1402(d) at the rate of $232.56 per month (60 
per centum of $387.60). 

The issue raised in your request for an advance decision is whether 
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Sergeant Kitchens’ recomputed retired pay of $232.56 per month may 
be further increased to $241.16 per month by reason of the cost-of- 
living 3.7 percentage increase in retired pay that became effective 
December 1, 1966, under authority of 10 U.S.C. 1401a(b), which, as 
amended by section 5(b), Public Law 89-132, August 21, 1965, 79 
Stat. 547, provides as follows: 


(b) The Secretary of Defense shall determine the per centum that the Con- 
sumer Price Index for each calendar month after the calendar month imme- 
diately preceding the effective date of this Act has increased over the base Con- 
sumer Price Index (that for the calendar month immediately preceding the 
effective date of this Act or, if later, that used as the basis for the most recent 
adjustment of retired pay and retainer pay under this subsection). If the Secre- 
tary determines that, for three consecutive calendar months, the index has shown 
an increase of at least 3 per centum over the base index, the retired pay and 
retainer pay of members or former members of the Armed Forces who became 
entitled to that pay before the first day of the third calendar month beginning 
after the expiration of those three months shall be increased, effective that day, 
by the highest per centum of increase in the index during those three months, 
adjusted to the nearest one-tenth of 1 per centum [Italic supplied. ] 


The two words italicized in the above quotation form the basis of 
the discussion and the questions which are set forth in your letter. As 
indicated by you, prior to June 1, 1958, retired members generally 
were entitled to have their retired pay recomputed on the basis of 
the new basic pay rates whenever the rates of active duty pay were 
increased. Section 3 of Public Law 85-422, 72 Stat. 128, which became 
effective June 1, 1958, expressly terminated such automatic recompu- 
tation. Public Law 88-132, 77 Stat. 210-218, effective October 1, 1963, 
implemented the policy enacted in Public Law 85-422 by adding sec- 
tion 1401a to chapter 71, Title 10, U.S. Code, barring, unless otherwise 
specifically provided by law, recomputation of retired or retainer pay 
to reflect any future increase in the rates of basic pay and expressly 
providing that future adjustments (increases) in retired pay and re- 
tainer pay would be based solely on changes (increases) in the Con- 
sumer Price Index. 

As pointed out in your letter, section 1401a(b) makes no reference 
to basic pay rates or to the specific amount of retired pay to which 
a member was entitled on the day before the effective date of a Con- 
sumer Price Index percentage increase “but seems to require only 
that a retired member must have become entitled to ‘that pay’ before 
the effective date of any such increase.” You state that in view of 
recent pay legislation “it appears that past interpretation of the 
words ‘that pay’ to mean the ‘same pay’ as computed on a specified 
date, may have been changed and after 1 Dec 66 the words as used 
in section 1401a(b) as amended, mean literally ‘retired pay,’ inasmuch 
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as recomputation under new basic pay rates has been replaced by a 
percentage increase for all members retired before the effective date 
of any such increase.” 

Consequently you express uncertainty as to the retired pay status 
of those retired members who become entitled to a recomputation of 
their retired pay after the effective date of a Consumer Price Index 
percentage increase in retired pay under circumstances similar to 
those found in Sergeant Kitchens’ case with respect to the 3.7 Consum- 
er Price Index percentage increase which became effective December 
1, 1966. Seeking “clarification of the meaning of ‘retired pay’ in con- 
junction with the words ‘who became entitled to that pay’ before the 
effective date of any such increase,” you inquire whether— 

a, The recomputation provisions of section 1402 (b) and (d) of Title 10, U.S. 
Code would terminate the status on the retired list which accrued to the member 
upon retirement 1 Jul 64, although his right to compute retired pay from 24 
Mar 67 based on percentage of disability was not under authority of a law 
providing retirement while in a disability status? 

b. If the reply to a. is in the negative, then since statutory authority now 
provides for percentage increases in retired pay, must the retired pay to which 
SGT Kitchens became entitled beginning 24 Mar 67, be the same pay to which 
he was entitled (although serving on active duty) on the day before 1 Dec 66 
in order to receive the percentage increase? 

ec. Unless recomputation of retired pay after 1 Dec 66 because of active serv- 
ice is authorized under a higher basic pay rate that was effective after the last 
percentage increase in retired pay, would recomputation under the current 
basic pay rates if effective before the last percentage increase in retired pay, 
prevent the member, as a retired member, from further increasing his retired 
pay by that percentage increase, notwithstanding his release from active duty 
was subsequent to the effective date of the percentage increase? 

Under certain decisions of the Court of Claims Sergeant Kitchens’ 
release from active duty and reversion to an inactive status on the re- 
tired list effective March 24, 1967, might be construed as constituting 
a “re-retirement” and as a consequence the 3.7 Consumer Price Index 
percentage increase which became effective on December 1, 1966, would 
not be applicable in the computation of his retired pay from March 
24, 1967. However, since clause (1) in 10 U.S.C. 1402(d) permitted 
him to elect to receive the retired pay to which he became entitled 
when he was retired on July 1, 1964, and in the absence of a conclusive 
judicial determination on the “re-retirement” aspect above mentioned, 
it is concluded that the recomputation of Sergeant Kitchens’ retired 
pay under subsection (d) effective from March 24, 1967, did not termi- 
nate his Title 10, section 3914, retired status which became effective 


July 1, 1964. Question a is answered in the negative. 
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It is obvious that the words “that pay” can have different meanings 
depending on the context in which they are used. While the above- 
quoted provisions of law make no express reference to basic pay rates 
or to the specific amount of retired pay to which a member was entitled 
prior to the effective date of a Consumer Price Index percentage in- 
crease, the words “that pay” in the context of subsection (b) of section 
1401a, clearly have reference to the amount of retired pay or retainer 
pay to which the individual concerned was entitled prior to the date 
specified and not merely to the fact that such person had become en- 
titled to receive retired or retainer pay in some amount prior to such 
date. It is the amount of retired or retainer pay which the person was 
entitled to receive on the date prior to the date specified in subsec- 
tion (b) that stands in the relationship of an antecedent to the words 
“that pay” since that is the amount of retired or retainer pay which is 
to be increased by the Consumer Price Index percentage factor. 

While Sergeant Kitchens was serving on active duty after July 11, 
1966, he received active duty pay at the rate of $387.60 per month. 
However, he did not become entitled to retired pay recomputed under 
the provisions of 10 U.S.C. 1402(b) and (d) on the basis of the highest 
monthly basic pay ($387.60) which he received while serving on active 
duty after retirement until he reverted to inactive status on the retired 
list on March 24, 1967. 

A 3.7 percentage increase in retired and retainer pay reflecting a 
corresponding increase in the Consumer Price Index for the base pe- 
riod prescribed in 10 U.S.C. 1401a(b) [as amended by Public Law 
89-132] was administratively declared effective as of December 1, 1966. 
Under the express terms of section 1401a(b) such Consumer Price In- 
dex percentage increase was applicable only to those “members or 
former members of the Armed Forces who became entitled to that pay” 
before December 1, 1966. Inasmuch as Sergeant Kitchens did not be- 
come entitled to retired pay recomputed on the basis of the 1966 rates 
of active duty pay at any time prior to December 1, 1966, no proper 
basis is presented to increase his present retired pay, $232.56 per month 
effective from March 24, 1967, by the 3.7 Consumer Price Index per- 
centage increase that became effective on December 1, 1966. 

Questions b and ¢ are answered accordingly. 

The voucher received with your letter is not proper for payment and, 
therefore, will be retained here. 
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[ B-153688 J 


Travel Expenses—V ehicles—Use of Privately Owned—Registration 
and License While on Temporary Duty 


Under a State Statute exempting a nonresident vehicle owner from the require- 
ment to register his automobile and obtain the State license plates unless the 
vehicle would be operated for the gain or profit of the owner or others, an em- 
ployee who in the performance of .2mporary duty is required to obtain a cer- 
tificate of registration and license plates for his privately owned automobile may 
be reimbursed the expenses he incurred in complying with the State Statute, 
the employee’s use of his vehicle during the temporary duty assignment having 
been advantageous to the Government in the transaction of official business 
within the meaning of section 10.5 of the Standardized Government Travel 
Regulations. 

To Paul R. Seese, United States Department of Agriculture, Decem- 


ber 11, 1967: 

This is in reply to your letter of November 7, 1967, requesting our 
decision on the voucher of Mr. Curtis R. Means, an employee of the 
Department of Agriculture for expenses incident to the performance 
of temporary duty in the State of Wyoming. 

The voucher is in the amount of $16.22 and represents $2 for a 
nonresident certificate of title for registration of Mr. Means’ automo- 
bile in Wyoming and $14.22 for Wyoming license plates. You indicate 
that Mr. Means in performing temporary duty in Wyoming for more 
than 15 days in connection with which he used his automobile was re- 
quired by the State of Wyoming to register his car as described above. 

With respect to nonresident owners section 31-68 of Wyoming Stat- 
utes of 1957 (1965 Cumulative Supplement) provides an exemption 
for the owner of a motor vehicle remaining in the State less than 120 
days. However, the nonresident provision of this section is made inap- 
plicable by a subsequent proviso requiring registration if the owner 
“shall operate the same for the purpose of gain or profit to himself 
or to others.” The Assistant General Counsel of the Department of 
Agriculture in a letter to the Inspector General of the Department, 
dated September 29, 1967, stated : 

In construing this latter clause, the Deputy Attorney General of Wyoming 
concluded in 1948 that travelling back and forth between lodging and place 
of employment constituted the operation of a motor vehicle for the purpose 
of gain or profit. There are, however, no cases of which we are aware inter- 
preting this provision. It would be our view that such an interpretation is 
legally questionable. 

The record further indicates, however, that as late as 1962 Wyoming 
authorities were still interpreting and applying the statute as they 
did in 1943. 

Our Office has had correspondence with the Assistant Attorney 
General of the State of Colorado regarding a somewhat similar statute 
and was advised that a Government employee performing temporary 
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duty in the State in excess of 30 days was considered to have obtained 
gainful employment there and to be a resident for purpose of register- 
ing his vehicle. 

Accordingly, since we understand that the use of Mr. Means’ vehicle 
during his temporary duty in Wyoming was deemed advantageous 
to the Government, the expenses incurred in registering it and obtain- 
ing license plates to comply with the Wyoming statutes are reimburs- 
able as occurring in connection with the transaction of official business 
within the meaning of section 10.5 of the Standardized Government 
Travel Regulations. 

The voucher which is returned herewith may be certified for pay- 
ment, if otherwise correct. 


[ B-161180] 


Station Allowances—Military Personnel—Excess Living Cost Out- 
side United States, Etc.—Cost Basis 

In prescribing a supplemental housing allowance for members of the uniformed 
services stationed outside the United States, 37 U.S.C. 405 making no provision 
for separate housing and cost-of-living allowances, but authorizing “a per diem, 
considering all elements of the cost of living,” housing and cost-of-living allow- 
ances should not be considered independently in determining the per diem rate 
for a particular overseas station and the savings of other than housing elements 
of costs as compared with costs in the United States should be taken into account. 
Therefore, the proposed supplemental housing allowance regulation should 
prescribe different per diem rates at a given station on the basis of different 
costs incurred by different groups of military personnel, including groups who 
incur higher or lower than average excess costs. However, until the formula for 
computing housing allowances can be revised, and the allowances for each over- 
seas location computed on the revised formula, the computation and payment 
of the present regular housing and cost-of-living allowances may continue. 


To the Secretary of the Army, December 11, 1967: 


Further reference is made to letter of August 12, 1967, from the 
Under Secretary of the Army requesting our decision as to the pro- 
priety of the procedures described therein as a basis for promulgating 
regulations to provide a supplemental housing allowance for members 
of the uniformed services stationed outside the United States in areas 
where the wide variation in the rentals charged for private quarters 
indicates a need for flexibility in the range of the housing allowance. 
The request. was assigned PDTATAC Control No. 67-25 by the Per 
Diem, Travel and Transportation Allowance Committee. 

The proposed supplemental housing allowance was the subject of 
a letter dated March 6, 1967, from the Under Secretary of the Navy 
and of our decision in response thereto dated May 31, 1967, B-161180. 
The need for a supplemental housing allowance at some overseas sta- 
tions (to be paid in addition to the housing allowance otherwise 
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prescribed) is explained in the letter of March 6, 1967, which is in part 
as follows: 

* * * During recent years, many inflationary trends in the cost of housing 
have made current allowances grossly inadequate at many overseas stations. 
South America comprises perhaps the most important such area, although the 
problem is not necessarily restricted to that area. Housing costs rise rapidly, 
rental contracts are subject to renegotiation, ancillary or “condominium” costs 
are left open as in a co-op apartment in the U.S.A., firm rental contracts are not 
finalized or leases are made for only 6 months or 1 year periods. Local laws 
permit rent increases, and automatic escalation hooked to minimum local wages 
or local indices are commonly included in many contracts. The problem and the 
inequity is magnified by currency devaluation. At many stations, rent ranges 
from ridiculous lows to outrageous highs making it impracticable to prescribe 
a single allowance by grade meeting the requirements of both. The result is an 
impossible compromise which fails to meet the requirements of the high renter 
and grossly overpays the member in low cost housing. This unrealistic figure 
is our current average cost. 

In our decision of May 31, 1967, we considered several proposed 
methods for determining supplemental housing allowances and con- 
cluded that we should not sanction any of the proposed methods with- 
out having before us the regulations proposed to be issued on the basis 
of that method. The letter of August 12, 1967, did not include proposed 
regulations but a draft of a proposed revision of certain provisions of 
the Joint Travel Regulations to authorize supplemental housing allow- 
ances was furnished us at a conference held on November 1, 1967, 
between representatives of the Per Diem, Travel and Transportation 
Allowance Committee and representatives of this Office. 

Based on the draft of the proposed regulations and other papers 
handed to our representatives at the conference of November 1, 1967, 
as well as the explanations given at that conference, it is our under- 
standing that present determinations of rates of housing allowance 
are made and that determinations of rates of supplemental housing 
allowance are proposed to be made (1) by relating overseas housing 
costs to basic allowance for quarters instead of cost of living in private 
quarters in the United States and (2) by determining the housing 
allowance portion of “a per diem, considering all elements of cost of 
living” without regard to any elements of the cost of living except the 
elements involved in procuring housing. 

As pointed out in the decision of May 31, 1967, the pertinent statute, 
37 U.S.C. 405, makes no provision for separate housing and cost-of- 
living allowances, but authorizes “a per diem, considering all elements 
of the cost of living.” It is our view that under such provisions the 
total per diem rate (housing plus cost of living) should be based upon 
the overall cost of living, including quarters, subsistence and inci- 
dental expenses. Hence, while customarily the per diem has been sep- 
arated into housing and cost-of-living portions, the determination of 
the rate of either of those portions independently of the other is not, 
in our view, a proper compliance with the law. 
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Also, as stated in the decision of May 31, 1967, the obvious purpose 
of the statute is to provide some measure of reimbursement to the indi- 
viduals concerned for the average excess living costs experienced by 
members on permanent duty at places outside the United States. 

As indicated above, present determinations of housing allowance 
rates are made by comparing the average overall cost of overseas 
privately leased housing at a particular location with the basic allow- 
ance for quarters authorized for the members on duty at that location. 
The present rates of basic allowance for quarters were authorized by 
Public Law 87-531, approved July 10, 1962, 76 Stat. 152, 37 U.S.C. 403, 
and the legislative history of that law indicates that the quarters allow- 
ance rates were not based upon the Consumer Price Index (what con- 
sumers were actually paying for housing), but were based primarily 
upon what the Federal Housing Administration considered that civil- 
ians, whose income levels approximated the income levels of the various 
military pay grades, could afford to pay for housing at that time. The 
rates are not tied to increases in the cost of living in the United States 
and, notwithstanding the enactment of several increases in basic pay 
since 1962 to meet, in part, increased living costs, the rates of basic 
allowance for quarters have remained unchanged since 1962. It is our 
view, therefore, that the basic allowance for quarters does not repre- 
sent an assessment of the overall housing costs (rent, utilities, mainte- 
nance, etc.) which would be incurred on the average by the members 
concerned for occupancy of private quarters in the United States. Our 
decision of July 14, 1958, B-136516, holding that the overseas station 
per diem allowances could be fixed on the basis of pay grades was 
based upon the concept that living costs are related to compensation 
and not on any premise that the basic allowance for quarters was a 
measure of the housing cost of living in the United States. 

It is our view that the basic allowance for quarters is not a true 
measure of the housing elements of cost of living in the United States 
and, hence, does not form a proper basis for computing the difference 
in housing cost of living in the United States and in overseas areas. On 
the contrary, use of the basic allowance for quarters would appear to 
operate to overstate the excess cost of living in overseas areas by the 
difference between the basic allowance for quarters and the housing 
cost of living in the United States. This apparent disparity in overseas 
excess housing costs would seem to be further increased by the Com- 
mittee’s indicated policy, in computing the housing indices, of disre- 
garding information which reflects what are deemed to be unusually 
low housing costs. 

Since the pertinent statute authorizes the Secretaries to prescribe 
“a per diem, considering all elements of the cost of living,” it seems 
reasonably clear that it does not authorize a housing allowance to be 
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prescribed for a particular overseas station (based on excess cost of 
housing as compared with housing cost in the United States) without 
taking into account and making a downward adjustment for any sav- 
ings which could be made at that station on other elements of the cost 
of living as compared with the cost of such other elements in the 
United States. Likewise, the law is not viewed as contemplating that 
a cost-of-living allowance will be prescribed and paid on the basis of 
excess nonhousing living costs at an overseas station without taking 
into account savings, if any, a member might make at such station 
by reason of lower housing costs than those existing in the United 
States. In other words, the language of the statute seems to make it 
clear that a housing allowance and a cost of living (excluding housing) 
allowance should not be determined at a particular station independ- 
ently of each other. 

It follows, therefore, that neither the basis for computing the present 
housing allowances nor the suggested basis for computing the proposed 
supplemental housing allowances is consistent with either the statutory 
authorization of a per diem considering all elements of cost of living 
or the purpose of the statute. 

We recognize, however, that the present method of computing the 
housing allowance has been in effect without question for a number 
of years and that a reasonable period of time will be necessary to effect 
the indicated changes in that method. Accordingly, until such time as 
the formula for computing the allowances can be revised as indicated 
and allowances computed on the basis of the revised formula promul- 
gated for each overseas location on an orderly basis, we will not 
object to computation and payment of regular housing allowances 
and cost-of-living allowances on the present basis. 

With regard to the authority of the Secretaries to prescribe a 
supplemental housing allowance, it is our view that 37 U.S.C. 405 
may be considered as authorizing them to prescribe, on a basis con- 
sistent with the language and intent of the statute as indicated above 
and with appropriate administrative controls, different per diem rates 
at a given station on the basis of different costs incurred by different 
groups of military personnel at that station including groups who are 
incurring higher than average excess costs or lower than average 
excess costs. 


[ B-162387 J 


Contracts—Negotiation—Cost-Plus-Incentive-Fee Contracts—Defi- 
cient Proposals 
Under a request for quotations contemplating a cost-plus-incentive-fee contract 


for aircraft maintenance services, the contract to contain an option for the con- 
tinuation of the services, the determination that the cost estimates submitted 
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were unrealistic, making it impossible for offerors to qualify for incentive fees, 
and the award without further negotiation of a fixed-fee contract instead on the 
basis of fee floors and rates for employee insurance benefits, the only areas of 
difference between offerors within a competitive price range, was improper and 
not in accord with 10 U.S.0, 2304(g), requiring that offerors within a competitive 
range be informed of the areas in which their proposals are deficient and be given 
an opportunity to justify the reasonableness of their cost estimates or to revise 
those estimates and/or fee floors to satisfy the Government’s requirements. 
However, although practical considerations militate against cancellation of the 
contract, the contract option should not be renewed but a new contract negotiated. 


To the Secretary of the Army, December 11, 1967: 


Reference is made to a letter and enclosures dated September 12, 
1967, from the Director of Materiel Acquisition, Office of the Assistant 
Secretary, and to a supplemental letter dated October 26, 1967, fur- 
nishing our Office with a report on the protest of the Hayes Interna- 
tional Corporation (Hayes) against the award of a contract to Page 
Aircraft Maintenance, Inc. (Page), under request for quotation 
(RFQ) DABCO1-67-R-0042, issued by the United States Army Avia- 
tion Center, Fort Rucker, Alabama. Although the protest was sub- 
mitted before award, award was made, after notice to us, on Septem- 
ber 29, 1967, on the bases that the prior contract with Page was to 
expire on September 30, 1967, and that, negotiation of an extension of 
that contract was not feasible. 

The subject RFQ was for aircraft maintenance services to be 
performed at Fort Rucker, Alabama, and Fort Stewart, Georgia, 
during fiscal year 1968 (July 1, 1967 through June 30, 1968) and 
contained an option reserved to the Government to negotiate for con- 
tinuation of the contract services through June 30, 1970, The type 
of contract contemplated by the RFQ was cost-plus-incentive-fee 
(CPIF), and prospective contractors were required to submit complete 
cost estimates and fee schedules to be used by the Government in 
evaluating quotations, The RFQ provided in paragraph 6 of the 
section entitled “General Information” and in paragraph 1 of the 
section entitled “Evaluation of Quotations” that: 


6. Quotations received will provide a basis for selection of a prospective Con- 
tractor, and negotiation of a contractual document in final form. Negotiations 
shall be conducted as follows: (i) where a responsible prospective Contractor 
submits a responsive proposal which, in the Contracting Officer’s opinion is 
clearly and substantially more advantageous to the Government than any other 
quotation, negotiations may be conducted with that prospective Contractor only ; 
(ii) where several responsible prospective Contractors submit quotations which 
are grouped so that a moderate change in either the price or the technical proposal 
would make any one of the group the most advantageous prospective Contractor 
to the Government, further negotiatons shall be conducted with all prospective 
Contractors in that group. 


” * * * 7 * * 


1, All quotations received shall be carefully considered and evaluated by a 
Contract Evaluation Board and the Defense Contract Audit Agency, utilizing 
criteria established for the express purpose of selecting a Contractor for a cost- 
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reimbursement type contract. All the factors will be considered, evaluated, 
and graded according to an established evaluation procedure. * * * 

A detailed list of the factors to be considered during evaluation, 
including “Realism of Cost Data” and “Reasonableness of Incentive 
Fee,” was also set out in the RFQ, 

The date fixed for receipt of proposals was March 15, 1967, and 
quotations were received at that time from Hayes, Page, and Haw- 
thorne Aviation. Negotiations were conducted with all three of- 
ferors during April 1967, and after negotiation and submission of 
final proposals, each offeror was evaluated on a point evaluation basis. 
’ Concerning the evaluation, the September 12 report states: 

All three offerors were evaluated on organization, management experience 
and capability, qualifications of key personnel, record of present and past per- 
formance, accounting procedures and machine accounting capability. The maxi- 
mum allowable points for this portion of the evaluation was 900. In addition, 
financial elements were evaluated for realism, and reasonableness of the incentive 
fees. The maximum allowable points for financial evaluation was 700. The points 
given were as follows: Hayes, 880, Page, 888 and Hawthorne 846 out of the pos- 
sible 1600 points. Thus there were only 8 points difference between Hayes and 


Page meaning that for all practicable purposes they were equal from the stand- 
point of capability. 


With regard to the portion of the evaluation dealing with the 
reasonableness of estimated costs and fees, the RFQ on page 6 pro- 
vided as follows: 


g. Realism of Cost Data. 


(1) Number of direct labor employees as compared to Government estimate. 
(2) Ratio of indirect type of personnel to direct type. 

(8) Pay rates—salary and hourly. 

(4) Fringe benefits. 

(5) General and administrative expenses. 


(6) Phase-in costs. 
h. Reasonableness of incentive fee (ASPR 3-808). 


(1) Contractor's input to total performance. 

(2) Contractor’s assumption of contract cost risk. 
(8) Record of Contractor’s performance. 

(4) Source of resources. 


The point evaluation concerning costs and fees covered substan- 


tially these same areas and Hayes and Page were apparently within 
the same general range in these areas as they were in the overall 
evaluation and were also apparently far enough up the point scale 
to be generally acceptable in these areas. 


Thereafter, however, it was determined that the cost estimates sub- 


mitted by all 3 offerors were substantially lower than the cost esti- 
mate prepared by the Government. In this regard, the September 12 
report states: 


* * * The abstract of quotations shows the relative cost standing of all three 
offerors with respect to each other, and with respect to the Government esti- 
mate. Since all three quotations were far below the Government estimate, the 
validity of the Government estimate immediately became a critical point. Ac- 
cordingly, the Fiscal Year 1967 contract was extended for 90 days and the U.S. 
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Army Audit Agency was requested to audit the Government estimate. The re- 
sult of this audit was that the Government estimate was verified as being ac- 
curate and conservative, thus supporting the conclusion that the quotations 
from the three offerors were unrealistically low. The Government estimate 
clearly demonstrated that all three offerors would so substantially overrun the 
target cost that no incentive fee would be earned, and the resulting contract 
would actually be on a cost-plus-fixed-fee basis rather than cost-plus-incentive 
fee. Thus the only discernible cost difference between the Hayes International 
Corporation and Page Aircraft Maintenance, Inc., was the difference in the 
fee floor of $127,000 for Hayes and $75,000 for Page since all costs would be 
reimbursed and no incentive fee would be earned. 


The original abstract of quotations was on an 11-month basis as the 
initial month under the new contract was to be a “phase-in” month 
if the contract changed hands, with the old contractor assisting the 
new contractor in assuming the contract duties, and with the costs in- 
curred being apportioned between the two contractors. The 11-month 
abstract, with the exception of the breakdown of the estimated target 
costs for each type of aircraft to be maintained, is set out below: 


Government 
Hayes Page Hawthorne estimate 


(1) Estimated target 
POOR dine tilew wae wn 14, 227,965 15, 148,933 15, 508,342 17, 089,509 
(2) Estimated excluded 


5, 533,097 5, 891,252 6, 031, 022 6, 645, 920 
(3) Total estimated 


operational cost.... 19, 761,062 21,040,185 21, 539,364 23, 735, 429 
(4) Target fee 223, 189 250, 000 
(5) Total estimated 
contract price 20, 157, 062 21, 263,374 21, 789, 364 
(6) Incentive sharing 
formula 70/30 70/30 70/30 
(7) Fee ceiling 893, 000 370, 000 325, 000 


(8) Fee floor 127, 000 75, 000 175, 000 


The “excluded cost” portion of the abstract refers to those costs not 
considered during evaluation because of the difficulty of making any 
advance determinations of their amount. One example of an “excluded 
cost” would be the cost of removing and repairing crash damaged 
aircraft. 

After extension of the fiscal year 1967 contract, the various ab- 
stracted prices were recomputed on a 9-month basis, apparently with- 
out consideration of possible phase-in costs, with the resulting 9-month 


abstract set out below, again without the target cost breakdown. 
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Government 
Hayes Page Ha-vthorne esti nate 


Estimated target cost.__ 11, 476,135 12, 176,259 12, 523, 313 13, 833, 678 
Estimated excluded 


4, 462, 941 4,735,212 4,870,177 5,379, 764 
Total estimated 
operational cost.. .. 15,939,076 16,911,471 17, 393,490 19, 213, 442 
Target fee 324, 000 182, 609 204, 545 
Total estimated 
contract price 16, 263,076 17,094,080 17, 597, 935 
(6) Incentive sharing 
70/30 70/30 70/30 
(7) 730, 600 302, 727 265, 909 
(8) 103, 900 61, 364 143, 182 


During the 90-day extension of the fiscal year 1967 contract, the 
Army, as a result of suggestions by Hayes, secured a revision of the 
Department of Labor wage determinations with regard to health and 
welfare benefits. The September 12 report summarizes this aspect of 
the case as follows: 


* * * The then existing ruling called for health and welfare benefits in the 
amount of $25.35 per month per employee and the Department of Labor had 
ruled that even if a contractor could obtain the same insurance benefits for an 
employee for less than $25.35 he must make up any difference by cash payments 
to the employees in a total amount of $25.35. On August 9, 1967, the Department 
of Labor amended the determinations so that the contractor was required merely 
to provide benefits which at least equal the minimum benefits specified in the 
incumbent contractor’s collective bargaining agreement. With this revision the 
Army was in a position to reap financial benefits from competitive insurance 
quotations which provided the employees the minimum required insurance pro- 
tection but at a price per employee per month of less than $25.35. Since this item 
of cost could be fixed it was decided that the Request for Quotations would be 
reopened and each offeror would be required to submit to the Government his 
lowest competitive quotation, and this quotation would be incorporated into an 
advanced agreement of allowable cost as provided in ASPR 15-107. This was 
accomplished by Amendment No. 4 to the solicitation and resulted in offers 
from Hayes at $16.84 per month, Page at $15.97 and Hawthorne at $25.19. The 
Page quotation of $15.97 was incorporated into an advanced cost agreement. * * * 

The end result of the above-described sequence of events was that it 
was determined that the cost estimates submitted by Page and Hayes 
were so unrealistic that it would be impossible for either offeror to 
qualify for any incentive fees under a CPIF contract, and that the 
only difference between them therefore was to be found in their offered 
fee floors and rates for employee insurance benefits. Accordingly, since 
Page was lower in both of these areas, it was determined that Page 
should receive the award. 

Hayes maintains that any award to Page on the basis outlined above 
is illegal because it is an award based on elements not set out in the 
RFQ, with respect to which no notice was given to the respective of- 
ferors. Further, Hayes maintains that not only are its cost estimates 
realistic, but that they were determined to be so by the financial ca- 
pability point evaluation as well as by the Defense Contract Audit 
Agency (DCAA), the agency charged with the responsibility of au- 
diting cost estimates of prospective contractors. In this regard, in an 
attempt to refute the legality of the Army’s later use of the Army 


Audit Agency (AAA) to verify the validity of the Government’s 
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cost estimate, Hayes points out that DOD Directive 7600.2 places all 
contract audit matters within the scope of DCAA and_restricts AAA 
primarily to internal audit matters. Finally, Hayes alleges that the 
Army engaged in a prohibited auction technique in its solicitation 
of competitive insurance rates by allowing Page to ascertain the 
amounts and the sources of the rates quoted by Hayes, thus enabling 
Page to underbid Hayes in this area. 

In substantiation of its auction claim, Hayes has submitted a copy 
of a telegram from Page to Protective Life of Alabama which re- 
quested Protective Life to quote the same rates to Page which it had 
quoted to Hayes and/or Hawthorne, as well as the term for which 
the rates were guaranteed and any refund arrangements made with 
Hayes or Hawthorne. The telegram also requested that rates be quoted 
to Page in the event none had been quoted to either Hayes or Haw- 
thorne. Hayes maintains that similar telegrams were sent to several 
other insurance companies from which it had solicited rate quotes, 
indicating, in the opinion of Hayes, that its proposal information in 
this respect was divulged to Page. 

While Page’s information regarding insurance could possibly have 
been the result of something other than an educated guess, we are 
not convinced, on the basis of the present record, that any privileged 
information was divulged to Page by the contracting officials or that 
auction techniques were otherwise employed. 

With regard to the bases relied upon by the contracting officer for 
making an award to Page, however, we believe that they deviated 
substantially from the negotiation requirements of 10 U.S.C. 2304(g) 
and the implementing regulations. It is axiomatic that the contracting 
officer enjoys the widest possible range of discretion in the evalua- 
tion of negotiated proposals and in determining which offer or pro- 
posal is entitled to be accepted as in the Government’s best interest 
and advantage. However, it is equally as axiomatic that the con- 
tracting officer’s actions in exercising that discretion must not be arbi- 
trary, capricious or without substantial basis in fact. Equally im- 
portant is the requirement that his decision be in accord with the 
applicable statute and regulations. It is our conclusion, for reasons 
set out below, that the determination—arrived at without the bene- 
fit of meaningful cost negotiations—that all three cost estimates were 
so unrealistic as to warrant no consideration with the result that the 
offered fee floors and the health benefits costs were the only elements 
of differentiation among the various offers was not in accord with the 
concept of incentive-fee negotiation as contemplated by the applicable 
statute and regulations. 

In order to assure that the award of a negotiated contract. is in the 
best interest of the Government, Armed Services Procurement Regu- 
lation 3-805.1, in implementation of 10 U.S.C. 2304(g), requires that 
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negotiations be conducted with all offerors within a competitive 
range, price and other factors considered. Also, ASPR 3-805.1(a) (v) 
states, “* * * any case where there is uncertainty as to the pricing or 
technical aspects of any proposals, the contracting officer shall not 
make award without further exploration and discussion prior to 
award. * * *” Additionally, ASPR 3-804 states that “Complete agree- 
ment of the parties on all basic issues shall be the objective of the 
contract negotiations.” On the subject of evaluation of proposals 
leading to the award of negotiated contracts, our Office has observed 
that sound procurement practice dictates that offerors be informed 
of all evaluation factors and of the relative weights to be attached to 
each factor. See 44 Comp. Gen. 439. We think that the reasonable 
conclusion to be drawn from these expressions is that for competitive 
negotiation to be meaningful and effective, negotiations should inform 
offerors within a competitive range as to the areas in which their 
proposals are believed to be deficient to the end that competitive 
offerors are given an opportunity to support or revise their proposals 
to satisfy the Government’s requirements. This is especially true 
where, as here, the purported deficiencies resulted in a change in the 
evaluation approach which was so substantial that it would, in all 
probability, result in a contract other than that contemplated by the 
RFQ. That is to say, the resulting contract will shift almost the entire 
risk of efficient contract management from the contractor to the Gov- 
ernment and will effectively deny any incentive to reduce contract costs. 

In the case at hand, negotiations were conducted with all offerors 
and during the negotiations the cost estimates, among other things, 
of the respective offerors were discussed. After negotiations, final 
proposals were submitted, were audited by the DCAA, and were 
evaluated by a Contract Evaluation Board on the basis of a point 
system which considered, among other things, the realism of the 
respective cost estimates, with the result that two of the three offerors 
achieved substantially equal ratings. It was at this point that the 
contracting officer determined that the cost estimates were unrealistic, 
notwithstanding the fact that they had been audited and found to be 
generally acceptable by the DCAA and consequently had received 
point totals in a generally acceptable range. 

In our view, the discrepancies between the offerors’ cost estimates 
and the Government estimate certainly were or should have been 
evident during negotiations and therefore should have been discussed 
with the offerors. Yet a review of the Hayes negotiation minutes 
shows that, while estimated costs, the number of maintenance hours 
allocated to specific tasks, the number and types of personnel for 
various tasks, etc., were discussed, resulting in revisions in some 
areas of the Hayes proposal, at no point in the minutes furnished us 
was there discussed the fact that the Hayes cost proposal was consid- 
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ered to be generally unrealistic. We accordingly find it difficult to 
understand how the unrealistic nature of the Hayes cost estimate, as 
well as the unrealistic nature of the cost estimates of the other two 
offerors, could have been largely ignored during negotiations and yet 
could become so patently obvious after submission of final proposals 
that it was necessary to disregard the cost estimates and make the 
award on a fixed-fee basis. However, assuming that the determination 
of unrealistic cost estimates was correct and that it was not possible 
to make such determination before the submission of final offers, 
it is our opinion that the contracting officer was obliged to inform 
offerors of his determination and to reopen negotiations for the pur- 
pose of enabling offerors either to justify the reasonableness of their 
cost estimates or to revise their cost estimates and/or fee floors. 

Under 10 U.S.C, 2306(a) a contract negotiated pursuant to 10 
U.S.C. 2304(a) may be of any type which, in the opinion of the agency 
head, will promote the best interest of the United States. See ASPR 
3-401(b). Also, ASPR 3-403 provides that in the absence of “effective 
price competition” and where price analysis is not sufficient, the cost 
estimates of the offeror and of the Government. are the bases for 
negotiation of any pricing agreement. And ASPR 3-807.1(b) (1)a pro- 
vides that whether there is price competition for a given procurement 
is a matter of judgment to be based on the evaluation of whether the 
conditions set forth therein are satisfied. However, price competition 
may be considered to be inadequate if the contracting officer finds that 
the lowest final price is not reasonable (ASPR 3-807.1(b) (1) b(iii) ). 

These provisions vest in the contracting officer discretion as to the 
type of contract to be awarded, authority to use the Government’s 
cost estimate in negotiating a price with an offeror, and authority to 
determine whether offers or proposals submitted to the Government are 
reasonably priced. Since each of the CPIF cost proposals was found 
by the contracting officer to be unrealistically low, we believe that a 
substantial basis existed for a determination by the contracting officer 
that the cost proposals were not reasonably priced so as to suggest an 
absence of “effective price competition” and a need for further cost 
negotiation. 

ASPR 3-405.4(a) describes the CPIF contract as a cost-reimburse- 
ment contract with provision for a fee which is adjusted by formula 
in accordance with the relationship which the total allowable costs 
bear to the target cost. ASPR 3-405.4(b) relating to the application 
of such a contract provides: 

(b) Application. The cost-plus-incentive-fee contract is suitable for use pri- 
marily for development and test when a cost-reimbursement type of contract 
is found necessary in accordance with 3-405.1(b), and when a target and a fee 
adjustment formula can be negotiated which are likely to provide the contractor 
with a positive profit incentive for effective management. In particular, where it 


is highly probable that the development is feasible and the Government generally 
has determined its desired performance objectives, the cost-plus-incentive-fee 
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contract should be used in conjunction with performance incentives in the de- 
velopment of major systems, and in other development programs where use of 
the cost and performance incentive approach is considered both desirable and 
administratively practical (see 3-403(c) and 3-407.2(b)). Range of fee and the 
fee adjustment formula should be negotiated so as to give appropriate weight to 
basic procurement objectives. For example, in an initial product development 
contract, it may be appropriate to negotiate a cost-plus-incentive-fee contract 
providing for relatively small increases or decreases in fee tied to the cost incen- 
tive feature, balanced by the inclusion of performance incentive provisions 
providing for significant upward or downward fee adjustment as an incentive for 
the contractor to meet or surpass negotiated performance targets. Conversely, 
in subsequent development and test contracts, it may be more appropriate to 
negotiate an incentive formula where the opportunity to earn additional fee is 
based primarily on the contractor’s success in controlling costs. With regard to 
the cost incentive provisions of a contract, the minimum and maximum fees, 
and the fee adjustment formula, should be negotiated so as to provide an incen- 
tive which will be effective over variations in costs throughout the full range 
of reasonably foreseeable variations from target cost. Whenever this type of 
contract, with or without the inclusion of performance incentives, is negotiated 
so as to provide incentive up to a high maximum fee, the contract also shall 
provide for a low minimum fee, which may even be a “zero” fee or, in rare 
cases, a “negative” fee. 

ASPR 3-807.2 requires some form of price or cost analysis in connec- 
tion with every negotiated procurement action, the method and degree 
of analysis being dependent on the facts surrounding the particular 
procurement and pricing situation. As noted above, the cost proposals 
here were subject to audit scrutiny and report and also to a point 
evaluation by the Contract Evaluation Board. In view of the close 
competitive range existing between the offerors, it would seem that the 
circumstances should have dictated the necessity for additional target 
cost negotiations with such offerors rather than a blanket determination 
of “unrealistic cost estimates” submitted by competitive offerors. 

We strongly feel that the circumstances required, under the mandate 
of Public Law 87-653, 10 U.S.C. 2304, full and meaningful cost nego- 
tiations with the competitive offerors as a prerequisite to award to that 
offeror who had submitted the lowest profit proposal which was related 
to a higher estimated contract price determined to be “unrealistic.” 
The legislative history of Public Law 87-653 discloses that one of its 
primary purposes was to require full, complete and accurate data and 
disclosure by both parties in pricing discussions of incentive contracts 
in particular and to require the contractor to certify to the cost figures 
in hand at the time of negotiations for target price. As stated in H. 
Rept. No. 1638, 87th Cong., 2d sess., the provision does two things: “It 
requires by law a full disclosure in negotiations and it requires a read- 
justment of target prices, before final settlement and cost sharing, so 
that the incentive profit over the normal profit will be the product of 
the contractor’s action in performance rather than artificial pricing in 
negotiations for target price.” 

It is quite evident that the CPIF system of contracting requires full 
and meaningful negotiation of proposed contract target costs as a 
prerequisite to a proper award. In a presentation at hearings held 


before the Procurement Subcommittee of the Committee on Armed 
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Services, United States Senate, on February 8 and 9, 1960, a former 
Assistant Secretary of Defense stated : 


* * * the weakness of the cost-plus-fixed-fee contract is its comparative lack of 
incentive to the contractor to reduce his cost of performing the contract. To 
counter this weakness, the cost-plus-incentive-fee contract was developed. It 
assures the contractor a minimum fixed fee but permits the fee to be increased 
within specified limits, if the contractor performs the contract for less than the 
estimated cost. 

Under this type of contract, the Government and the contractor agree at the 
time of negotiation of the contract upon the target cost of performance. The 
target fee is then determined, as in the case of the cost-plus-fixed-fee contract, in 
relation to the target cost. Also established are minimum and maximum fees and 
finally a fee adjustment formula similar to what is done in a fixed-price incentive 
contract. 

After performance of a contract, the fee payable to the contractor is determined 
in accordance with the formula. The formula provides, within limits, for an 
increase in fee above target fee when the total allowable costs are less than 
target costs. Conversely, it provides for decreases in the fee below the target fee 
when the total allowable costs exceed the target costs. Thus, we build in an 
incentive to the contractor to increase the efficiency of performance. 

We use the incentive-fee contract where a cost-reimbursement type contract is 
necessary and where there is a probability that its use will result in lower costs 
to the Government than other forms of cost-reimbursement type contracts through 
cost reduction incentive to the contractor. Target and maximum fees are subject 
to the same administrative percentage limitations previously mentioned under 
our discussion of cost-plus-fixed-fee contracts. 


In 22 Federal Bar Journal 195-197, the following pertinent observa- 
tions were made concerning incentive-type contracting : 


* * * One way to look at incentive contracting is as a substitute for competitive 
procurement, That is to say that incentive provisions in contracts are an arti- 
ficial method of inducing a contractor to be efficient in his use of the 
basic resources needed to do the job. The primary method for accomplishing this 
under our economic system is competition. In terms of Government contracts, 
this means competition at the time of award of the contract with the accompany- 
ing use of a fixed price contract. Then, if adequate competition has been obtained, 
the price should be set at a level which will require the contractor to use all of 
his ability and ingenuity to make a good profit on the contract. It is only when 
the conditions do not permit the use of competitive procurement techniques that 
incentive contracting techniques come into play. And they are, at best, an imper- 
fect substitute for the competitive process. But they are best conceived of as a 
substitute—not an alternative but a substitute—for competition when it cannot 
be used. 


The most essential element of any incentive contract is the target—the norm 
which the contractor is expected to achieve. This target, whether it be cost, 
performance characteristics or delivery, must be negotiated at a realistic level. 
It must not be so difficult an achievement that the contractor has no chance of 
bettering it and it must not be so easy an achievement that it can be bettered 
with normal effort. 


* * * * * * « 


When the cost, performance and delivery targets, as the case may be, are estab- 
lished, the parties to the contract must negotiate the target profit. This is the 
amount of profit which the contractor will be paid if the actual results under the 
contract are identical to the targets. It is normally negotiated in an amount which 
reflects the risk assumed by the contractor, the difficulty of the contract effort, 
the investment of the contractor, and other pertinent factors. It is therefore 
closely related to the cost, performance and delivery targets which have been 
established since these targets reflect the risk and difficulty of the task to a large 
extent. Thus, if the targets are difficult of achievement, the contractor would be 
justified in insisting on a high rate of target profit and conversely, if the targets 
are relatively easy to achieve, the Government negotiator would be expected to 
obtain a lower rate of target profit. In general, it can also be said that the rates 
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of profit in incentive contracts should fall between those used for firm fixed price 
contracts and those used for cost-plus-fixed-fee contracts with the rates for fixed 
price incentives being higher than those on cost-plus-incentive-fee contracts. 
This is so because the element of risk of financial loss is greatest in the firm fixed 
price contract and least in the cost-plus-fixed-fee contract. 


We may state, therefore, that since costs constitute a large part of the 
prices paid by the Government under this type of contracting, an 
excessive concern over profits, to the exclusion of cost considerations, 
may lead to unsound decisions in selecting the successful offeror. That 
is to say, excessive concern over the accuracy of estimated target costs 
could be costly to the Government if it results in a contract which does 
not encourage contractor efficiency. A further extension of the fore- 
going may be found in ASPR 3-402(a) (1) and 3-806(b) as follows: 


(1) Profit, generally, is the basic motive of business enterprise. Both the 
Government and its defense contractors should be concerned with harnessing 
this motive to work for the truly effective and economical contract performance 
required in the interest of national defense. To this end, the parties should seek 
to negotiate and use the contract type best calculated to stimulate outstanding 
performance. The objective should be to insure that outstandingly effective and 
economical performance is met by high profits, mediocre performance by medio- 
cre profits, and poor performance by low profits or losses. The proper applica- 
tion of these objectives on a contract by contract basis should normally result 
in a range of profit rates. 


* * * * * * * 


(b) Profit or fee is only one element of price and normally represents a smaller 
proportion of the total price than do such other estimated elements as labor and 
material. While the public interest requires that excessive profits be avoided, the 
contracting officer should not become so preoccupied with particular elements of a 
contractor’s estimate of cost and profit that the most important consideration, the 
total price itself, is distorted or diminished in its significance. Government pro- 
curement is concerned primarily with the reasonableness of the price which 
the Government ultimately pays, and only secondarily with the eventual cost and 
profit to the contractor. 


The guidelines contained in the Armed Services Procurement Regu- 
lation make it abundantly clear that effective and meaningful negotia- 
tion with competitive offerors is a necessary ingredient of a proper 
award of a CPIF contract. Negotiation of the target cost, target fee, 
minimum and maximum fee and fee adjustment formula is provided 
for in ASPR 3-405.4. Moreover, subparagraph (b) of that section 
clearly contemplates such negotiation of targets, etc., to provide an 
incentive to the contractor to earn up to the maximum fee through his 
ingenuity and effective management. We quote below the applicable 
provision of the subsection : 


* * * With regard to the cost incentive provisions of a contract, the minimum 
and maximum fees, and the fee adjustment formula, should be negotiated so as 
to provide an incentive which will be effective over variations in costs throughout 
the full range of reasonably foreseeable variations from target cost. Whenever 
this type of contract, with or without the inclusion of performance incentives, is 
negotiated so as to provide incentive up to a high maximum fee, the contract also 
shall provide for a low minimum fee, which may even be a “zero” fee or, in rare 
cases, a “negative” fee. 


If realistic cost estimates are incapable of being achieved through 
negotiation and it appears that any contract awarded would become, 
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in effect, if not in name, a CPFF contract, we feel that it is incumbent 
upon the contracting officer to conduct negotiations leading up to an 
award of such a contract. However, the award of a CPIF contract 
based on cost estimates determined to be unrealistic where no effort is 
made to bring the cost estimates up to a realistic level by means of 
further negotiation to assure contract management efficiencies through 
incentives is patently improper and at variance with the solicitation 
and the responses thereto. 

Although ASPR 3-805.2 cautions against undue reliance on cost 
estimates in the award of cost-reimbursement type contracts and pro- 
vides that the primary consideration in determining to whom award 
shall be made is which prospective contractor can perform in a manner 
most advantageous to the Government, it does not countenance a fail- 
ure to negotiate realistic target costs and an award based on a pre- 
determined “unrealistic” cost proposal which was solicited on an 
incentive-fee basis whereunder cost estimates assume primary impor- 
tance as the paramount evalution factor in deciding, after negotiation, 
which offeror can perform in a manner most advantageous to the 
Government. 

We also question the reasonableness of the contracting officer’s 
determination that the offerors’ cost estimates were unrealistic. ASPR 
3-405.1(b) states, “The cost-reimbursement type contract is suitable for 
use only when the uncertainties involved in contract performance are 
of such magnitude that cost of performance cannot be estimated with 
sufficient reasonableness to permit use of any type of fixed-price 
contract.” While we do not contend that the performance uncertain- 
ties in this instance were not of sufficient magnitude to justify the use 
of a cost-reimbursement type contract, we do strongly question the 
absolute reliance on the validity of the Government estimate and we 
are of the opinion that it is at least inconsistent to use a cost-reimburse- 
ment method of contracting on the one hand while maintaining on 
the other hand that estimated costs are capable of being determined 
to such a degree of certainty that any offered estimated costs other than 
those stated by the Government are unrealistic. 

Additionally, the fiscal year 1968 contract was the first to be let 
on a CPIF as opposed to a CPFF basis. In this regard ASPR 3-405.4 
and 3-405.5 point out that the CPFF type contract provides little if 
any incentive for cost control while the CPIF type contract, by allow- 
ing the contractor to share in cost savings, provides a greater incen- 
tive for efficient contract management. In view of this and in view of 
the fact that the Government estimate was of necessity based on an 
analysis of the past CPFF contracts, it would appear that costs lower 
than those estimated by the Government reasonably may have been 
anticipated as well as cost savings which would have been reflected 
in the lower cost estimates submitted by the offerors. 
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Further, in addition to the DCAA audit of the respective cost esti- 
mates, all three estimates were also audited by the Aviation Materiel 
Command, a Department of the Army organization, before the exten- 
sion of the fiscal year 1967 contract for the purpose of the AAA audit. 
The result of both of these audits, with regard to Hayes at least, was 
that, with the exception of some rather minor deficiencies, the Hayes 
proposal was found to be generally realistic. In fact, the Aviation 
Materiel Command audit in finding the Hayes proposal to be gen- 
erally realistic acknowledged the conservative nature of the Gov- 
ernment estimate. Concerning the differing results of the DCAA audit 
and the later AAA audit, the October 26 report states: 

The third allegation, that the Defense Contract Audit Agency and the Army 
Audit Agency reached different conclusions with respect to the realism of the 
cost estimates, indicates a lack of understanding of precisely what was audited. 
In the DCAA audit the offeror’s projected labor rates were compared with ac- 
tual labor rates, the quoted overhead rates were compared with overhead rates 
historically utilized by each offeror, etc. In other words, the quotations from 
each offeror were evaluated by comparing experienced rates to quoted rates, 
but no attempt was made by DOAA to quantify the number of labor hours of 
maintenance effort which would be required for each aircraft flight hour. The 
Army Audit Agency audit, on the other hand, did compare the quoted estimated 
cost (labor, overhead, etc.) per aircraft per flight hour with historic cost data 
available from previous years contract effort, and also compared the quoted es- 
timated costs per flight hour with the Army developed average world-wide table 
of maintenance hours per flight hour. * * * 

Since we were not furnished with copies of the DCAA audit re- 
ports, we must acknowledge the factual accuracy of the above-quoted 
statement. However, DOD Directive 7600.2 states unequivocally that, 
“* * * all contract audit functions, worldwide, for all DOD compo- 
nents will be the responsibility of the Defense Contract Audit Agency. 
* * * Other DOD components are not authorized a contract audit capa- 
bility or organization.” It would seem therefore that DCAA uniquely 
possessed the capability to “quantify the number of labor hours of 
maintenance effort which would be required for each aircraft flight 
hour” and it is difficult to understand how the contracting officer, 
merely on the strength of the AAA determination that the Govern- 
ment estimate was conservative, could determine that all three cost 
estimates were unrealistic when all three estimates had been found to 
be realistic by the DCAA, the Aviation Materiel Command and the 
Contract Evaluation Board. 

We therefore conclude that the award to Page was improper in that 
it represented serious and substantial deviations from the statutory 
and regulatory requirements respecting the negotiation of cost-plus- 
incentive-fee contracts. Although we further conclude that practical 
‘ considerations militate against cancellation of the contract, it is our 
decision that the Government should forego its option to renew this 


contract beyond June 30,1968, and that a new contract should be nego- 
tiated under procedures consistent with the requirements of law and 


regulation. 
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[ B-162587 J 


Transportation — Dependents — Military Personnel — Children — 
Adopted 


The adoption of an orphan by an Army officer having been in conformity 
with the adoption laws of Vietnam, it will be recognized in other States to 
the extent it is not repugnant to the public policy of the State, and the officer 
having complied with the requirements for the issuance of a passport and for the 
classification of the minor child as an eligible orphan for a visa under the Im- 
migration and Naturalization Act of 1952, as amended, the adopted child is 
considered a dependent of the officer within the meaning of 37 U.S. 401, and 
the officer is entitled to the child’s transportation at Government expense 
incident to a permanent change of station and he, therefore, may be paid a 
monetary allowance in lieu of transportation. 


To Major H. T. Taylor, Department of the Army, December 18, 
1967: 

Reference is made to your letter dated July 17, 1967, forwarded here 
by the Per Diem, Travel and Transportation Allowance Committee 
(PDTATAC Control No. 67-30), requesting a decision whether Major 
George M. Buck is entitled to a monetary allowance in lieu of trans- 
portation for the travel of an adopted daughter from Fort Holabird, 
Maryland, to Fort Shafter, Hawaii, under permanent change-of- 
station orders dated August 9, 1966. 

During January and February 1967, the officer’s wife and four de- 
pendent children, including an adopted daughter, Mai Lien Buck, 
traveled from Linthicum, Maryland, to Fort Shafter, Hawaii, under 
letter order dated August 17, 1966, authorizing oversea travel of 
dependents to Fort Shafter at Government expense. Payment was 
made for the travel of Major Buck’s dependents to Travis Air Force 
Base, California, with the exception of the adopted daughter, pay- 
ment for her travel having been withheld because of doubt as to 
whether the adoption was legal. 

The papers enclosed with your letter show that on November 16, 
1964, Major Buck, acting for himself and on behalf of his wife, who 
was then residing in Forsyth County, North Carolina, entered into a 
child adoption agreement with the manager of an orphanage in Saigon, 
Republic of Vietnam. The agreement, entered into in the presence of 
the Village Administrative Committee of the village in Vietnam 
where the officer was residing, stated that the child’s parents had given 
her to the orphanage after her birth on June 1, 1960, had made no fur- 
ther visits and their address is unknown. On November 24, 1964, the 
adoption agreement was ratified by the Saigon Court of First Instance, 
Judicial Service, South of South Vietnam, Ministry of Justice, Re- 
public of Vietnam. The ratification was duly recorded and registered 
November 30, 1964. 


In a memorandum of May 15, 1964, the Consular Section, American 
Embassy, Saigon, Vietnam, outlined the laws of Vietnam pertaining 
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to adoption. This memorandum states that they require that the 
parents of the child or the guardians agree to the adoption, that the 
adopting person if married, submit written consent of the spouse and 
that the deed must be executed in the presence of notarial authorities 
and the Civil Registrar. The memorandum also listed the require- 


ments for obtaining a passport for the adopted child and a nonquota 
immigrant visa by the Immigration and Naturalization Service. 

The memorandum indicated that each State of the United States 
has its own laws concerning adoption, but a legal adoption in Vietnam 
would ordinarily be considered valid in the United States. 


In his claim, Major Buck certified that his adopted daughter was 
100 percent dependent on him. However, you state that her dependency 
for travel purposes has not been previously established. You indicate 
that adoption papers have not been ratified by a court in the United 
States and doubt exists as to dependency, since it is not clear whether 
the documents submitted constituted a legal adoption or were merely 
evidence of an agreement for the member to later adopt the child. 

The term “dependent” as used in section 406 of Title 37, United 
States Code, authorizing the transportation of dependents of military 


personnel incident to a change of permanent station, is defined in sec- 
tion 401 of Title 37, to mean in pertinent part, as follows: 


(2) his unmarried legitimate child (including a stepchild, or an adopted 
child, who is in fact dependent on the member) who either ; 

(A) is under 21 years of age ; or 

(B) is incapable of self-support because of a mental or physical incapacity 
and in fact dependent on the member for over one-half of his support; * * * 

Chapter 7 of the Joint Travel Regulations issued pursuant to the 
provisions of section 406 cited above, provides that members of the 
uniformed services (with certain exceptions not here material) shall 
be entitled to transportation in kind (or monetary allowance in lieu 
thereof) for their dependents upon a permanent change of station. 

Generally, the validity of an adoption decree is to be determined by 
the law of the State or country in which the decree was granted. How- 
ever, when legally created pursuant to the laws of the forum of the 
adoption proceedings, the status of the adoption will be recognized 
and given effect in other States, at least to the extent that the status 
created or the rights flowing therefrom are not repugnant to the policy 
of such other State, even though the form of the procedure by which 
that status was created under the foreign law was different from that 
required to create it under the law of such other States. 2 Am Jur 2d 
—Adoption—section 12. 

Under the rules of international comity, the general rule stated 
above extends to the recognition by a State of the adoption decree of 
a court of a foreign nation, provided that the foreign court had juris- 
diction to fix the status of the child with respect to the adoptive 
parents and the recognition of such status as fixed by the foreign decree 
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will not offend public policy of that State. See Zanzonico v. Neeld, 
111 A 2d 772; T'silidia v. Pedakis, 182 So 2d 9; Corbett v. Stergios, 
137 N.W. 2d 266 and Douwlgeris v. Bambacus, 127 S.E. 2d 145. 

The adoption agreement entered into between Major Buck and the 
manager of the orphanage in Saigon was ratified by a duly constituted 
court of the Republic of Vietnam and as duly recorded and registered, 
appears to be in conformity with the adoption laws of Vietnam, as 
outlined in the memorandum of the Consular Section. Major Buck 
apparently complied with all the necessary requirements for the is- 
suance of a passport for his adopted daughter and presumably filed 


the required petition as set forth in the Consular memorandum to 
classify her as an eligible orphan for a visa under the Immigration and 
Naturalization Act of 1952, 66 Stat. 166, as amended. 

Accordingly, on the evidence submitted, the officer may be considered 
to have a dependent (adopted minor child) within the meaning of the 
definition contained in section 401 of Title 37, United States Code, 
and entitled to her transportation at Government expense incident to 
his change of permanent station to Hawaii. Therefore, if otherwise 
correct, payment may be made on the voucher presented, which is en- 


closed. 


[ B-162742 J 


Pay—After Expiration of Enlistment—Hospitalization and Medical 
Care 


An Army enlisted man who incident to an injury reported to be due to his own 
misconduct is hospitalized for a period subsequent to the expiration of his term 
of enlistment is nevertheless entitled to pay and allowances for the period, an 
administrative determination under 10 U.S.C. 1216 that the physical condition of 
the member which resulted from corrective surgery at an Army hospital at the 
time of the injury is a disability incurred or aggravated during active service, 
not the result of misconduct and incurred in line of duty, governing his rights, 
and the member having executed the medical and hospitalization care affidavit 
required by 10 U.S.C. 3262, and having been recommended for physical disability 
retirement, may be regarded as being retained in the service for medical treat- 
ment and hospitalization within the meaning of section 3262 so as to entitle him 


to pay and allowances for the period of hospitalization following the expiration 
of his enlistment. 


To Major H. M. Wagenheim, Department of the Army, Decem- 
ber 21, 1967: 


Further reference is made to your letter of August 10, 1967 (file 
reference MEDEO-CF), requesting an advance decision as to the pro- 
priety of payment of a voucher in the amount of $807.70 stated in 
favor of Specialist Five Robert V. Thorberg, RA 17 494 291, repre- 
senting pay and allowances for the period December 10, 1966 to Feb- 
ruary 16, 1967, while he was hospitalized after expiration of his term 
of enlistment under the circumstances disclosed below. Your request 
was forwarded here under date of October 18, 1967, by the Office of the 
Comptroller of the Army and has been assigned D.O. Number A-966 
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by the Department of Defense Military Pay and Allowance 
Committee. 

It appears from your letter and enclosures that Specialist Thorberg 
was injured in an automobile accident in Germany on October 17, 1965, 
and that a report of investigation dated November 12, 1965, indicates 
that the injury was not incurred in line of duty but was due to his own 
misconduct. A report issued by the Army hospital where he was 
admitted on October 17, 1965, shows the nature of his injury as “Frac- 
tured both femurs.” 

You say that the member was considered in a pay status upon evacu- 
ation from Germany to Fitzsimons General Hospital, Denver, Colo- 
rado, until the expiration of his service on December 9, 1966. After 
that date you say his pay was withheld (citing paragraph 12142, Army 
Regulation 37-104) until his assignment from Medical Holding Com- 
pany (patient status) to Medical Company (duty status), effective 
February 17, 1967. You express the view that commencing February 
17, 1967, when Specialist Thorberg was returned to a duty status, he 
was making up time lost for hospitalization for injury due to his own 
misconduct and hence became entitled to pay and allowances from that 
date on the basis of B—127193, June 8, 1956. 

You report that on February 22, 1967, the member appealed the line 
of duty determination, “LOD NO” and that on February 24, 1967, he 
appeared before a Physical Evaluation Board. The Board found that 
following corrective surgery on October 28, 1965—resulting from the 
injuries sustained on October 17, 1965—there has been an impairment 
of the member’s right femur (hip)—rated at 30 percent disabling— 
which was considered service aggravated and not as a result of inten- 
tional misconduct, Two additional disabilities (knee and anklé) out- 
lined in the Physical Evaluation Board proceedings stem from the 
member’s accident on October 17, 1965, and were considered “LOD 
NO” by the Board. It appears that the Board proceedings were 
approved by the U.S. Army Physical Review Council on October 17, 
1967, as shown by a copy of the proceedings recently furnished us. 
Also, we have been informally advised that on September 28, 1967, 
The Adjutant General returned the member’s line of duty appeal to 
the Fifth Army denying his appeal and concurring in the original 
determination “LOD NO.” Apparently such appeal had nothing to do 
with the service aggravated condition found by the Physical Evalua- 
tion Board. 

You further state that the enlisted man left the hospital on May 10, 
1967, on permanent change of station to his home to await final action 
on the retirement proceedings. In this connection, the record now shows 
that by paragraph 271, Special Orders No. 210, Headquarteis, Depart- 
ment of the Army dated October 25, 1967, Specialist Thorberg was 
retired by reason of physical disability effective November 2, 1967. 
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You ask whether the enlisted man was in a pay status from Decem- 
ber 9 (10), 1966, the day following the expiration of his term of 
service, through February 16, 1967, the day preceding the date he was 
transferred from Medical Holding Company (patient status) to Med- 
ical Company (duty status). You also ask whether the “LOD YES” 
determination made by the Physical Evaluation Board on account of 
the corrective surgery performed on October 28, 1965, entitles the mem- 
ber to pay and allowances for the period December 9 (10), 1966, to 
February (16) 17, 1967, notwithstanding the “LOD NO” determina- 
tion by the Board on the two disabilities resulting directly from the 
accident on October 17, 1965. 

Under the provisions of 10 U.S.C. 972 an enlisted member of the 
Armed Forces who is unable for more than one day, as determined 
by competent authority, to perform his duties because of disease or 
injury resulting from his own misconduct, is liable, after his return 
to full duty to serve for a period that, when added to the period that 
he served before his absence from duty, amounts to the term for which 
he was enlisted or inducted. In this connection, a communication in 
the file dated February 17, 1967, from Fitzsimons General Hospital 
to The Adjutant General, Washington, D.C., states, in substance, 
that Specialist Thorberg’s personnel records show 419 days lost under 
10 U.S.C. 972 prior to normal expiration of his term of service and 
that he was being held on duty to make good time lost. 

Our decision of June 8, 1956, B—127193, considered the rights of an 
enlisted man who was injured not in line of duty due to his own mis- 
conduct and who was hospitalized beyond the term of his enlistment 
and subsequently returned to duty to make good time lost. We held 
that since he was required to make good time lost under the act of 
August 29, 1916, 39 Stat. 580 (now in 10 U.S.C. 972), he was entitled 
to pay from the date he was restored to duty until the date his en- 
listment was completed. We further held that since the member was 
retained in the service with his consent beyond the completion of his 
enlistment as extended, pending action of a Physical Evaluation 
Board, his retention was regarded as for the convenience of the Gov- 
ernment so as to entitle him to pay and allowances until his duty status 
ended. 

Section 3262 of Title 10, U.S, Code, authorizes the retention on ac- 
tive duty of an enlisted man with his consent, whose term of enlist- 
ment expires while he is suffering from disease or injury incident to 
service and not due to his own misconduct and who needs medical care 
or hospitalization. Among the papers submitted with your letter is an 
affidavit executed by Specialist Thorberg on December 9, 1966, affirm- 
ing, in substance, that he desired to be retained on active duty beyond 
the expiration of his term of service for the purpose of continuing 
medical care or hospitalization and possible retirement for physical 
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disability should a determination be made that his injury was incurred 
in line of duty. 

Paragraph 121421, Army Regulation 37-104, dated February 15, 
1965, provided that an enlisted member in the active service whose 
term of enlistment expires while he is so hospitalized as a result of 
injury or disease due to his own misconduct, is not entitled to pay and 
allowances for the period of hospitalization after expiration of en- 
listment. See, also, footnote 3 to rule 3, table 1-3-2, chapter 3, Military 
Pay and Allowances Entitlements Manual (January 1, 1967). The 
general rule in cases involving retention beyond the period of ob- 
ligated service is that pay and allowances do not accrue to an enlisted 
man held beyond the expiration of his enlistment or scheduled tour 
of active duty unless such holding is for the convenience of the Gov- 
ernment or for the purpose of making good time lost. 35 Comp. Gen. 
110 and 35 zd. 366. 

The Court of Claims in the case of Peiffer v. United States, 96 Ct. 
Cl. 844 (1942), held that an enlisted man of the Navy retained in the 
service after the date of the expiration of his term of enlistment for 
treatment of a disease not the result of his own misconduct was en- 
titled to pay and allowances until the date of actual discharge. 

The record indicates that both the investigating officer, whose re- 
port was filed November 12, 1965, and the Physical Evaluation Board 
in proceedings held on February 24, 1967, have determined that the 
initial injuries sustained by Specialist Thorberg on October 17, 1965, 
were incurred not in line of duty. However, the record shows that the 
Department of the Army views the physical condition which resulted 
from the corrective surgery on the injured hip on or about October 28, 
1965, as a disability incurred or aggravated during active service, 
not the result of misconduct and incurred in line of duty. While this 
latter line of duty determination has elements of inconsistency with 
the investigating officer’s initial determination, it apparently was 
made under authority contained in 10 U.S.C. 1216 and constitutes the 
Department’s final action in this matter. It is our view that such de- 
termination governs the enlisted man’s rights in this case. 

In view of the above-mentioned medical and hospitalization care 
affidavit executed by Specialist Thorberg on December 9, 1966, and in 
the light of the Physical Evaluation Board’s approved line of duty 
determination and the Board’s recommendation that he be retired 
by reason of physical disability, which retirement was effected as of 
November 2, 1967, the enlisted man may be regarded as being retained 
in the service for medical treatment and hospitalization within the 
meaning of 10 U.S.C. 3262 so as to entitle him to pay and allowances 
for the period December 10, 1966, to February 16, 1967. 

Accordingly, the voucher and supporting papers are returned 
herewith, payment being authorized thereon, if otherwise correct. 
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[ B-144839 J 


Quarters Allowance—Evacuation of Dependents—Government Fur- 
nished Occupancy 


A member of the uniformed services who must continue to maintain and pay 
rental for private housing in anticipation of the return of his dependents evacu- 
ated to Government housing facilities at a temporary safe haven for a relatively 
short period pending further transportation to a designated place pursuant to 
paragraph M7101-1 of the Joint Travel Regulations, or return to the place from 
which evacuated, during which time he occupies single-type quarters at his 
permanent station may continue to be credited in his pay account with a basic 
allowance for quarters on account of dependents and the type II family separa- 
tion allowance until his dependents are authorized to return to the member’s 
permanent duty station or arrive at the designated place contemplated by 
paragraph M7101-1, in view of the fact that the occupancy of Government 
quarters by the member and his dependents will be of short duration and will 
have resulted from circumstances beyond their control. 46 Comp. Gen. 869, 
modified. 


To the Secretary of Defense, January 2, 1968: 

Further reference is made to letter dated September 28, 1967, from 
the Assistant Secretary of Defense (Comptroller), in effect requesting 
further consideration of certain aspects of our decision of June 21, 
1967, 46 Comp. Gen. 869. In that decision we held that a member of 
the uniformed services is not entitled to basic allowance for quarters 
and family separation allowance under 37 U.S.C. 427(b) during a 


period his dependents are evacuated under emergency conditions from 
private housing at his permanent station and occupy Government hous- 
ing at a safe haven area and he, asa result of the emergency, occupies 
single-type quarters at his permanent station. The circumstances giv- 
ing rise to the request are set forth and discussed in Department of De- 
fense Military Pay and Allowance Committee Action No. 402. 

The circumstances set forth are as follows: 


Due to conditions beyond the member’s control, and because of the emergency 
evacuation, his furniture and personal belongings are left in his private housing. 
As a result, he is required to maintain and continue payment of rental for such 
housing in order to have quarters available upon return of his dependents 
after termination of the temporary emergency absence, and to provide a safe- 
guard for his household goods and personal belongings for the duration of the 
emergency. 


The Committee refers particularly to our decision’ of October 18, 
1960, 40 Comp. Gen. 215, which we cited in our decision of June 21, 
1967. In 40 Comp. Gen. 215, we held that a member receiving basic 
allowance for quarters as a member with one dependent would not be 
entitled to the quarters allowance during periods of hospitalization 
of the dependent in a Government facility, if during such periods 
the member occupies Government quarters. The Committee says that 
this decision apparently is based on the premise that normally a mem- 
ber is not put to additional expense to provide quarters for his de- 
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pendents during the period they are furnished Government housing 
and he occupies quarters at his permanent station. 

It indicates, however, that under our decision of June 21, 1967, 
and in the circumstances set forth above, inequities are created by the 
emergency evacuation when, due to circumstances beyond his control, 
the member must continue to maintain and pay rental for his private 
housing during the emergency period. Further, the Committee says 
that the continued maintenance of private quarters by a member 
during an emergency evacuation period appears to come within the 
principle contained in the long-standing rule that a member without 
dependents in receipt of basic allowance for quarters at his permanent 
station continues to be entitled to such payment while on temporary 
duty away from his permanent station, even though single-type quar- 
ters are occupied at the temporary duty station. 

In this connection, the Committee cites our decision of August 24, 
1962, 42 Comp. Gen. 122, in which we recognized that the purpose of 
such continuing payment is to enable the member to meet the additional 
expense of maintaining his privately financed quarters at his perman- 
ent station during his absence therefrom. 

Section 403 of Title 37, U. S. Code, provides that, except as other- 
wise provided by law, a member of a uniformed service entitled to 
receive basic pay is entitled to a basic allowance for quarters. Sub- 
section (b) provides that, except as otherwise provided, no such allow- 
ance shall accrue to a member assigned to Government quarters or 
housing facilities under the jurisdiction of a uniformed service appro- 
priate to his grade or rank and adequate for himself and dependents, 
if with dependents. 

Executive Order No. 11157, June 22, 1964, relating to regulations 
governing basic allowance for quarters, issued pursuant to section 403 
and set out in a note under section 301 of Title 37, U. S. Code, provides 
in part as follows: 

Sec. 403. Any quarters or housing facilities under the jurisdiction of any of the 
uniformed services in fact occupied without payment of rental charges (a) by a 
member and his dependents, or (b) at his permanent station by a member without 
dependents, or (c) by the dependents of a member on field duty or on sea duty 
or on duty at a station where adequate quarters are not available for his de- 
pendents, shall be deemed to have been assigned to such member as appropriate 


and adequate quarters, and no basic allowance for quarters shall accrue to 
such member under such circumstances * * * 


* * * * * * * 


Sec. 405. A member away from his permanent station may occupy quarters 
of the United States designated for members without dependents at his temporary 
duty station without affecting his right to receive payment of basic allowances 
for quarters or assignment of quarters, if any, at his permanent station. Under 
such circumstances, a member may not occupy quarters of the United States 
which exceed the minimum standards for members of his grade without depend- 
ents, as prescribed by the Seeretary concerned, unless the only quarters available 
(a) exceed the minimum standards, and (b) are made available for joint occu- 
pancy with other members. 
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Basically, the law and regulations contemplate that any quarters 
or housing facilities under the jurisdiction of the uniformed services 
occupied without payment of a rental charge by the member and his 
dependents shall be deemed to be adequate. With respect to a member 
occupying Government quarters at his temporary duty station, the 
Executive order specifically makes an exception in those cases so as 
to permit such occupancy without affecting his right to continue to 
receive the quarters allowance to which he was otherwise entitled 
when he departed for the temporary duty assignment. 42 Comp. Gen. 
122. No such exception is provided in the law or the Executive order to 
cover the situation where the member occupies Government quarters 
at his permanent station and continues to maintain his privately fi- 
nanced quarters at his permanent station and we may not provide such 
an exception on the basis that it is inequitable not to do so. The absence 
of such an exception stems from the law which provides in substance 
that a member who is assigned Government quarters adequate for 
himself and his dependents if with dependents, is not entitled to a 
money allowance for quarters in his own right while in a nontravel 
status. 

However, the temporary occupancy by the dependents of Govern- 
ment quarters at the safe haven is somewhat analogous to a dependent’s 
occupancy of Government facilities while on a social visit of a tempo- 
rary nature since in that case the member also continues to maintain 
quarters for his dependent. In our decision of February 11, 1958, 37 
Comp. Gen. 517, we held that a member’s wife may occupy Government 
facilities while on a social visit of a temporary nature without the loss 
to the member of his right to a basic allowance for quarters for her for 
a period of 3 months. Also, in our decision of October 9, 1963, 43 Comp. 
Gen. 332, in answer to question 19, we said that otherwise proper 
family separation allowance payments may be made to a member 
under 37 U.S.C. 427(a) and clause (1) of 37 U.S.C. 427(b) for a 
similar maximum period where the facts clearly show that the de- 
pendents are merely visiting at or near the permanent duty station 
and have not effected a change of residence. 

Also, in the decision of October 9, 1963, in answer to question 18, 
we held that when dependents are evacuated from areas outside the 
United States, under paragraph M7101 of the Joint Travel Regula- 
tions, due to unusual or emergency circumstances (such as war, riots, 
civil unrest, etc.), the effect of such forced evacuation would be to 
convert the member’s post of duty to a restricted station. In such 
cases, we said that payment of family separation allowance would 
be proper if the conditions of the statute otherwise are met. No consider- 
ation, however, was given to the matter of occupancy of Government 
quarters at the safe haven area. 

313-968 O-69—25 
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Presumably, dependents who are evacuated to a temporary safe 
haven will remain there for only a relatively short period pending 
further transportation to a designated place as provided in paragraph 
M7101-1 of the regulations, or return to the place from which evacu- 
ated. In view of the representations made that the member must con- 
tinue to maintain and pay rental for his private housing during the 
emergency evacuation period in order to have quarters available upon 
return of his dependents and to house his personal effects during 
such emergency period, we have concluded upon further consideration 
of the matter that, since the occupancy of Government quarters by the 
member and his dependents will be of short duration and results 
from circumstances beyond their control, the basic allowance for 
quarters on account of dependents and family separation allowance, 
type II, may continue to be credited to the member’s pay account in 
the circumstances presented until such time as the dependents are 
authorized to return to member’s permanent duty station or arrive 
at the designated place as contemplated by paragraph M7101 of the 
Joint Travel Regulations. 

The decision of June 21, 1967, 46 Comp. Gen. 869, is modified 
accordingly. 


[ B-163021 J 


Compensation—Holidays—Duty Status—Ten-Hour Workday 


Wage board employees assigned to weekly tours of four 10-hour days—8 hours 
regular time and 2 hours overtime—who are relieved or prevented from working 
because of the occurrence of a holiday within the purview of 5 U.S.C. 6104, are 
entitled only to basic compensation for any 10-hour day on which a holiday 
occurs, section 6104 prescribing the same pay for holiday on which no work is 
performed “as for a day in which an ordinary day’s work is performed.” There- 
fore, the employees are only entitled to compensation at straight time for the 
entire 10-hour day on which they did not work because of the holiday, absent 
authority for paying overtime compensation under the Work Hours Act of 1962, 
5 U.S.C. 5544, for any part of the employees scheduled hours of duty on holidays 
on which no work is performed. 


To the Secretary of the Interior, January 8, 1968: 

The Deputy Assistant Secretary for Administration by letter of 
November 30, 1967, requested our decision whether wage board em- 
ployees of the Department who work weekly tours of four 10-hour 
days are entitled to 2 hours overtime compensation under the Work 
Hours Act of 1962, 5 U.S.C. 5544, on workdays when they are relieved 
or prevented from working solely because of the occurrence of a holi- 
day within the purview of the Joint Resolution of June 29, 1938, as 
amended, now codified in 5 U.S.C. 6104. 
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5 U.S.C. 6104, so far as here pertinent, reads as follows: 
pe a regular employee * * * is relieved or prevented from working on a 

y 

* * * * « * * 
(3) solely because of the occurrence of a legal public holiday 
* * « * * * * 
he is entitled to the same pay for that day as for a day on which an ordinary 
day’s work is performed. 

The Deputy Assistant Secretary’s letter suggests that the above- 
described employees who work weekly tours of four 10-hour days 
might, under the quoted language of 5 U.S.C. 6104, be entitled to basic 
compensation for 8 hours and overtime compensation for 2 hours as 
for “an ordinary day’s work” when they are relieved or prevented 
from working on any of their 10-hour days solely because of the oc- 
currence of a holiday. 

A similar question was considered in 23 Comp. Gen. 415. That case 
concerned wage board employees whose administrative workweeks at 
the time consisted of six 8-hour days, Saturday, the sixth day, being 
their overtime day for purpose of the 40-hour week statute of March 
28, 1934, 48 Stat. 522, 5 U.S.C. 5544(a). The employees were relieved 
or prevented from working on Saturday, Christmas Day, 1943, because 
of the holiday. At page 417 of that decision we ruled : 

The 1938 holiday law was intended, so far as possible, to equalize holiday pay 
for per diem, per hour, and piece workers with holiday pay enjoyed by other 
classes of Federal employees. That purpose would be defeated if it were to be 
concluded that anything said in the cited decisions relating to the 1984 statute 
must operate to deny this class of Federal workers holiday pay next Christmas. 
Of course, as the holiday law expressly authorizes only “the same pay for such 
days as for other days on which an ordinary day’s work is performed” the over- 
time rate may not be paid to this class of employees who do not work on 
Christmas Day. 

In 42 Comp. Gen. 195, the Chairman, United States Civil Service 
Commission asked (question 2) : 

An employee has a regularly scheduled workweek of one 8-hour day, two 10-hour 
days, and one 12-hour day. If a holiday occurs on his scheduled 12-hour day, is 


he paid at straight time for the entire 12 hours, or is he entitled to the overtime 
rate for the last 4 hours? 


Our answer to question 2 was as follows: 
Where no work is performed the employee is only entitled to compensation at 


straight time for the entire period. See our answer to question 1(b). Question 
2 is answered accordingly. 


In our answer to question 1(b) cited in our answer to question 2, we 
said : 


The language of the foregoing provision (referring to 5 U.S.C. 5544), specifi- 
cally requires that overtime work “in excess of eight hours per day shall be 
compensated for at not less than time and one-half the basic rate of compensa- 
tion.” * * * [Italic supplied. ] 





360 DECISIONS OF THE COMPTROLLER GENERAL [47 


Applying the rationale of those decisions to the question presented 
by the Deputy Assistant Secretary’s letter, we must conclude that there 
is no lawful authority for paying the employees concerned overtime 
compensation for any part of their scheduled hours of duty on holi- 
days on which they perform no work. 


[ B-162943 J 


Contracts—Awards—Small Business Concerns—Subcontracting 
Limitation 


The refusal of the Small Business Administration (SBA) to grant a certificate 
of competency to a bidder proposing to perform only the managerial and super- 
visory functions under a construction contract and to subcontract the actual 
construction work because of inability to meet the requirements of a SBA direc- 
tive to perform “a significant portion of the contract, measured in dollar value, 
with its own facilities and personnel on its own payroll” is persuasive with 
respect to the nonresponsibility of the bidder and under 15 U.S.C. 687(b) the 
determination must be given legal finality, and the bidder's offer to furnish a 
performance bond may not be accepted as a substitute for the faithful perform- 
ance of the contract. 


To A. Geris, Inc., January 10, 1968: 


Reference is made to your telegram of November 17, and letter of 
December 5, 1967, protesting against the refusal of the Small Business 


Administration to grant you a certificate of competency in connection 
with your bid, under invitation for bids No. EA 7-20027, issued by the 
Federal Aviation Agency (FAA), Airway Facilities Branch, Rocky 
River, Ohio. 

Your bid in the amount of $588,000 was the only bid submitted in 
response to the invitation. Since FAA had doubt as to your ability to 
perform the resulting contract, it requested the Small Business Admin- 
istration (SBA) to determine your capacity and credit for the pur- 
poses of this procurement under the certificate of competency pro- 
cedures. SBA conducted an in-depth survey of your competence to 
perform the contract. After a careful investigation, SBA determined 
that there was insufficient evidence to demonstrate that you had the 
necessary capacity to perform. On November 15, 1967, you were noti- 
fied that your application for a certificate of competency (COC) was 
denied. By telegram of November 17, 1967, you protested that denial 
to our Office. 

It is your contention that the refusal of SBA to issue a COC was 
arbitrary, capricious and contrary to substantial evidence. Further- 
more, you say that this refusal to issue the COC does not conform to 
the realities of bid preparation and is contrary to the definition of 
responsibility as laid down by prior decisions of this Office (B-144614, 
January 5, 1961; B-146848, April 5, 1962; 38 Comp. Gen. 778, May 
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19, 1959; 26 Comp. Gen. 676, March 14, 1947). You submitted evidence 
indicating the availability and responsibility of subcontractors for the 
project advertised. Lastly, you state that you have met the financial 
requirements and have the ability to provide a bid and performance 
bond as required by our decision 33 Comp. Gen. 549, May 12, 1954. 

We have been advised that your firm proposed to perform only the 
managerial and supervisory functions and to subcontract all of the 
actual construction. In this regard, paragraph 4(b) of SBA National 
Directive (ND) 615-1A states: 

(b) A manufacturing, construction, or service concern shall not be eligible for 
a COC unless it performs a significant portion of the contract, measured in 
dollar value, with its own facilities and personnel on its own payroll. 

Under these circumstances, SBA concluded that you would not be 
performing “a significant portion of the contract, measured in dollar 
value, with its own facilities and personnel on its own payroll.” Your 
firm therefore was ineligible for a COC under SBA procedures. 

We have held that the refusal of SBA to issue a COC as to the 
competence of a small business offeror must be regarded as persuasive 
with respect to the nonresponsibility of the bidder. 39 Comp. Gen. 
705. Insofar as is here pertinent, section 8(b) of the Small Business 
Act of 1958, as amended, 15 U.S.C. 637(b), provides as follows: 

It shall also be the duty of the [Small Business] Administration and it is 
empowered, whenever it determines such action is necessary— 

> * * ” ” ” = 

(7) To certify to Government procurement officers, and officers engaged in 
the sale and disposal of Federal property, with respect to the competency, as 
to capacity and credit, of any small-business concern or group of such concerns 
to perform a specific Government contract. In any case in which a small-business 
concern or group of such concerns has been certified by or under the authority of 
the Administration to be a competent Government contractor with respect to 
capacity and credit as to a specific Government contract, the officers of the Gov- 
ernment having procurement or property disposal powers are directed to accept 
such certification as conclusive, and are authorized to let such Government con- 
tract to such concern or group of concerns without requiring it to meet any other 
requirement with respect to capacity and credit; [Italic supplied. ] 

In view of the above statutory provision, we have concluded it 
would be improper for this Office to review determinations of the 
Small Business Administration as to a firm’s capacity or credit. 
B-151977, October 3, 1963; B-152831, January 8, 1964; B—155392, 
November 9, 1964. 

The decisions of our Office cited by you to support your viewpoint 
are not inconsistent with our holding here. Those decisions dealt with 
administrative decisions by either the contracting officer or SBA. In 
each case, we declined to take issue with the administrative determina- 
tion of nonresponsibility which we have recognized to be a procure- 
ment prerogative not ordinarily subject to our review, especially when 


it has been affirmed by SBA. Our decision 33 Comp. Gen. 549, May 
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12, 1954, held that a performance bond is only a factor for considera- 
tion in determining the responsibility of the contractor. However, we 
have never regarded a performance bond as a satisfactory substitute 
for the faithful performance of the contract. Accordingly, an offer 
to furnish such a bond does not make a bidder responsible within the 
meaning of the applicable statute and regulations. 

Accordingly, we are required to accord legal finality to the refusal 


of SBA to issue COC’s in your case. 
Your protest is therefore denied. 


[ B-161180 J 


Station Allowances—Military Personnel—Excess Living Cost Out- 
side United States, Etc.—Reimbursement Basis 

The payment of a higher housing per diem rate to members of the uniformed 
services for the first 2 months of entitlement after entering on an overseas tour 
of duty and a lower rate for the remainder of the tour for the purpose of ac- 
celerating the reimbursement of moving-in expenses would constitute an advance 
payment of that portion of the per diem alMocable to the accelerated reimburse- 
ment, and such a payment is not within the contemplation of 37 U.S.C. 405 
authorizing a per diem that considers all elements of the cost of living to mem- 
bers stationed outside the United States, regardless of when costs may have 
to be paid. Therefore, the proposal to establish two housing allowance indexes, 
one applying for the preponderance of a member's tour which would reflect re- 


curring costs and one applying during the first 2 months of the tour which would 
reflect the inclusion of the nonrecurring expenses may not be legally adopted. 


To the Secretary of the Navy, January 12, 1968: 


Further reference is made to letter of June 5, 1967, from the Under 
Secretary of the Navy, requesting decision whether the proposed pro- 
cedures explained therein for determining rates of housing allowances 
for members of the uniformed services stationed outside the United 
States are legally permissible. The request was assigned PODTATAC 
Control No. 67-18 by the Per Diem, Travel and Transportation Al- 
lowance Committee. 

The Under Secretary says that in constructing a housing allowance 
rate, an average cost is derived by computing the actual expense data 
contained in required periodic reports submitted by the individual 
members at the overseas duty stations. The expense data include the 
cost of rent, utilities, heat, water, and moving-in expenses. 

Under the present method of computing the housing index the aver- 
age initial occupancy (moving-in) and departure (moving-out) costs, 
if any, are prorated over the average tour of duty and the prorated 
cost, if any, is added to the average recurring monthly expenses and 
the total is divided by the average basic allowance for quarters to ob- 
tain the indexes. ‘ 














Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 363 





The Under Secretary states that in many of the foreign countries, 
the houses available for rental by the members of the uniformed serv- 
ices are lacking in the facilities customarily found in rented houses in 
the United States, and that in order to make the house livable, the 
member is required to expend a considerable amount of his personal 
funds for such things as installation of gas or electricity, supplemental 


heating equipment, painting, papering, plastering, screening, shelving, 
kitchen cabinets and counters, transformers, water cans, filters, puri- 
fiers, hot water heaters, real estate or legal fees, etc. 

The Under Secretary further says it is proposed that in cases where 
the initial occupancy costs are significant that two indexes be de- 
rived—one applying for the preponderance of the tour which would 
reflect recurring costs only, and one applying during the first 2 months 
which would reflect the inclusion of the nonrecurring expense. In such 
cases an amount equal to one-half the average nonrecurring expenses 
would be added to the recurring expenses and the index derived from 
this total would apply during the first 2 months. 

Also, he says it is proposed that in cases where departure expenses are 
fairly significant, an amount equal to the average of such expenses 
would be added to the recurring expenses and the index derived from 
this total would apply during the last month. It is explained, however, 
that there are presently no cases where this procedure would be 
appropriate. 

In justification of the proposed change, the Under Secretary says 
that the suggested method has advantages in that it would provide a 
greater allowance during the month in which the greater costs (non- 
recurring expenses) are incurred. Also, he says that should a member 
not complete the average tour he will be assured of compensation for 
the average nonrecurring expenses. Further, he says that if the ex- 
change rate changes substantially, a member generally will be compen- 
sated for the nonrecurring expenses at the rate at which the expenses 
were incurred. 

The Under Secretary attached an example of the proposed change 
showing the Housing Allowance Index under the circumstances de- 
scribed and requests our decision whether this procedure is within the 
intent and scope of the statutory authority of 37 U.S.C. 405. 

As we understand it, the nonrecurring expenses are the moving-in 
costs or initial occupancy expenses such as initial repairs, alterations, 
and improvements and the recurring expenses are primarily rent and 
utility type costs. The record before us shows that it has long been the 
administrative view that since all the expenses (nonrecurring and re- 
curring expenses) were housing expenses, which in the United States 
would be paid by the landlord and passed on to the tenant in the 
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monthly rental, they could be considered as a form of rental averaged 
among all members entitled to the allowance and distributed over the 
entire tour of duty for the area involved. Further, it appears from a 
memorandum dated October 5, 1967, and enclosures, to us from the 
Per Diem, Travel and Transportation Allowance Committee relative 
to this matter that it has long been the administrative practice to in- 
clude the nonrecurring expenses as well as the recurring expenses as 
elements of rental cost in the computation of the overseas housing 
allowance. 

Section 405 of Title 37, U.S. Code, provides that without regard to 
the monetary limitations of that title, the Secretaries concerned may 
authorize the payment of a per diem, considering all elements of the 
cost-of-living to members of the uniformed services under their juris- 
diction and their dependents, including the cost of quarters, subsist- 
ence, and other necessary incidental] expenses, to such a member who is 
on duty outside the United States or in Hawaii or Alaska, whether or 
not he is in a travel status, except that dependents may not be consid- 
ered in determining the per diem allowance for a member in a travel 
status. The statute authorizes the payment of a per diem and not sep- 
arate housing and cost-of-living allowances. 

The purpose of the statute is to provide some measure of reimburse- 
ment for the excess living costs experienced by members on duty at 
places outside the United States. This purpose is expressly recognized 
by the Joint Travel Regulations. Paragraph M4301-1 of those regu- 
lations declares that cost-of-living allowances are authorized for the 
purpose of defraying the average excess costs experienced by members 
on permanent duty at places outside the United States, the excess costs 
to be derived by comparison of the costs in each area outside the 
United States with the average cost-of-living and housing of similar 
members in the United States. 

With respect to the proposal to establish two housing allowance 
indexes, one applying for the preponderance of the member’s tour 
which would reflect recurring costs and one applying during the first 
2 months which would reflect the inclusion of the nonrecurring ex- 
pense, it appears that basically, the purpose is to permit the member 
to be reimbursed for the moving-in expenses in the first 2 months of 
his tour of duty. 

As indicated above, 37 U.S.C. 405 does not authorize reimbursement 
of actual expenses but authorizes the payment of a per diem. In author- 
izing a per diem, it clearly has reference to the overall cost-of-living 
of members serving in overseas areas, regardless of when any of the 
particular costs may have to be paid; and, when a per diem is pre- 
scribed in accordance with the statute it represents a commutation on 
a daily basis of the average excess living costs of all members con- 
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cerned and is payable in proper cases without regard to when or 
whether the actual costs in any individual care are incurred. 

The payment of a higher housing per diem rate for the first 2 
months of entitlement after entering on an overseas tour of duty and 
a lower rate for the remainder of the tour for the purpose of acceler- 
ating the reimbursement of any housing cost-of-living element would 
constitute an advance payment of that portion of the per diem al- 
locable to the element concerned. Section 405 does not authorize or 
contemplate advance payments of per diem based on special elements 
of the expenses involved and it is our view that the proposed proce- 
dures may not be legally adopted under that section. 

| Our decision of December 11, 1967, 47 Comp. Gen. 333, is not in 
conflict with the conclusion reached herein. In that decision we held 
that 37 U.S.C. 405 authorized the Secretaries to prescribe, on a basis 
consistent with the language and intent of the statute as indicated in 
the decision and with appropriate administrative controls, different 
per diem rates at a given station on the basis of different costs incurred 
by different groups of military personnel at that station. That applica- 
tion of the statute, however, does not stand for the proposition that 
under the terms of the law, different per diem rates may be fixed within 
any of the different groups of individuals for the purpose of accelerat- 


ing reimbursement of any particular element of cost-of-living by 
advancing the payment of a portion of the per diem. 


[ B-161195 J 


Contracts—Negotiation—Mistakes—Item Error in Aggregate Bid 


Under a negotiated procurement providing for an award of a requirements con- 
tract in the aggregate to the lowest bidder, where the contracting officer is not 
required to compare bid prices on individual items, and where a 13-percent 
difference between the low aggregate offer and the next lowest aggregate offer 
is not sufficient to place the contracting officer on notice of the probability of 
error, an alleged mistake in the bid price of one item may not be corrected, no 
mutual mistake having been made in the drawing of the contract, which reflecting 
the intended agreement of the parties is considered 'to have been awarded in good 
faith, and the fact that the error was a mistake in judgment on the part of the 
bidder, and that the actual requirements of the Government substantially ex- 
ceeded the estimated requirements does not provide a legal basis for reforming 
the contract or for granting relief by an increase in price. 


To the Hammarlund Manufacturing Co., Inc., January 12, 1968: 


Further reference is made to your letter of April 3, 1967, requesting 
relief in connection with an error alleged to have been made in your 
bid upon which negotiated General Services Administration contract 
No. GS-OOS-53583 is based. 

On December 10, 1965, the General Services Administration, Federal 
Supply Service, POD, Washington, D.C., issued solicitation for offers 
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No. FPNME-W-57107 (ME) -N-12-27-65, requesting quotations for a 
1 year open-end indefinite quantity requirements contract for VHF- 
FM-1 and VHF-FM-5 transceivers and accessory items consisting 
of a total of 20 items to fill the requirements of the Agency for Inter- 
national Development, as needed during the period January 1, 1966, or 
date of award, whichever is later, through December 31, 1966. The 
solicitation specified both estimated and guaranteed minimum quanti- 
ties. Prospective offerors were advised in the solicitation that award 
would be made to the lowest responsive offeror in the aggregrate for 
all items specified therein and offerors were required to quote on all 
items. Four offers were received as follows: 
Total aggregate price 
Offeror FOB point of origin Discount 

The Hammarlund Mfg. Co., $1,786,929 1 percent— 

Inc. 20 days. 
Motorola Overseas Corp. $2,153,123 
Hallicrafters Radio Indus- $2,520,720 2 percent— 

tries Division. $2,450,185 (Alt.) 20 days. 


On December 30, 1965, a representative of your firm was contacted 
by telephone and was requested by the procuring agency to ascertain 
whether your quoted prices were your best offer. In this connection, 
you state in your letter of April 3, 1967, that at that time, your repre- 
sentative was requested to verify whether all your costs were included 
in your quotations. By letter dated December 31, 1965, you advised 
the contracting officer that your offer was prepared in accordance with 
the latest pricing data and that in the absence of any new conditions, 
your initial offer should be considered as its final offer. On January 10, 
1966, contract No. GS-OOS-53583 was awarded to your firm as the 
lowest responsive offeror. The record indicates that the contract was 
subsequently amended on March 1, 28, 31 and April 21, 1966. 

On February 2, 1967, you alleged that your company had submitted 
an exceptionally low price of $32.11 for the FM-5 power supply unit 
covered by item 12 of your proposal and that because of such low price, 
your firm had suffered a loss of approximately $75,000. You were 
advised that if a mistake was being alleged with reference to item 12, 
evidence in support thereof should be submitted for consideration as 
to whether any relief could be granted. 

In a letter dated April 3, 1967, to our Office, you requested that the 
contract unit price for the power supply units covered by item 12 be 
increased from $31.96 to $86.75. You state that the closing date for 
submission of offers was 5 p.m., December 27, 1965, and that upon 
receipt of the request for proposals on December 13, 1965, you pro- 
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ceeded with all reasonable diligence consistent with the limited time 
available to prepare your prices. Further, you advise that in view of 
the fact that the power supply unit called for under item 12 had first 
to be designed by your firm prior to establishment of detail material 
and processing requirements, and since it was not possible to do this 
within the limited time available for submission of proposals, you 
attempted to establish a price based on less than complete knowledge 
of what the unit should consist and estimated the value of the unit at 
$32.11 each. Although you believed that the estimated price for item 12 
appeared to be conservative, based on the limited knowledge then 
available, you recognized that even if your estimate for item 12 was low 
within the tolerance of reasonable estimates, the net effect on total 
costs would be negligible in the light of the limited quantities specified 
for item 12 (300 guaranteed minimum—250 estimated) when com- 
pared to the total scope of the procurement. 

In your letter of November 14, 1967, you state that it is apparent 
from the record that at least three valid premises exist upon which 
the requested relief can and should be granted. 

The first premise is that the contracting officer should, in this 
instance, be charged with actual or constructive notice of the mistake 
in your bid as he either knew, or should have known, of the deficiency 
in your bid price for item 12. You point out that the procuring agency 
has admitted that less than 6 months prior to the issuance of the solici- 
tation, it had purchased 100 similar power supply units at a price of 
$112 each. Your second premise is that the contracting officer had not 
only the right, but the duty, to point out questionable areas of your 
pricing, especially in those areas where the difference between your 
price and the Government’s estimates, or the price of other offerors, 
was so great as to place him on actual or constructive notice that the 
price could be erroneous. 

The contracting officer has advised us that in the evaluation of the 
offers received, it was noted that the unit prices quoted on most items 
by your firm were substantially lower than the prices quoted by other 
offerors. The contracting officer also advised that since the price differ- 
entials were substantial on most items for all offerors, he had no more 
reason to suspect a mistake in your price for item 12 than for any 
other item. 

The record indicates that your prices were substantially lower than 
those of the other offerors on a number of items. The following is a 
comparison of the approximate percentage differences between your 
quotations on these items and the quotations of the second lowest 
offeror : 
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Percentage by which Hammarlund was lower 





12 66 percent 
2 24 percent 
3 61 percent 
6 47 percent 

13 64 percent 

18 66 percent 

es 72 percent 

20 65 percent 

Total Evaluated Price 13 percent 


Assuming that there was a substantial difference between your bid 
and the other bids on item 12, that factor is not controlling under 
the circumstances of this case. As stated above, the solicitation pro- 
vided for an award in the aggregate. In other words, award was re- 
quired to be made to the lowest aggregate bidder. Our Office and the 
courts have held that a contracting officer is not under a duty to com- 
pare bid prices on individual items where award is to be made in 
the aggregate. See 17 Comp. Gen. 534, 42 id. 383. The contracting 
officer has reported that he had no constructive notice of the possibility 
of error prior to award. He also noted that the difference between your 
low aggregate offer and the next lowest aggregate offer was only 13 
percent. In our view, this 13-percent discrepancy was not sufficiently 
great to have placed the contracting officer on notice of the claimed 
mistake, So far as the present record shows, the acceptance of your 
bid was made in good faith—no error having been alleged by your 
firm until more than a year after date of the award. The acceptance 
of the bid under the circumstances involved, consummated a valid 
and binding contract which fixed the rights and liabilities of the 
parties thereto. See Edwin Dougherty and M. H. Ogden v. United 
States, 102 Ct. Cl. 249, 259, and Saligman v. United States, 56 F. Supp. 
505, 507. 

Attention is also invited to the case of Allied Contractors, Ine. v. 
United States, 159 Ct. Cl. 548. In that case the invitation for bids 
provided that the work involved would “be awarded as a whole to 
one bidder.” There was a great discrepancy between the plaintiff’s bid 
and the other bids on one item. However, the court found that the 
variance was not such as to place the contracting officer on notice 
of error since his attention was directed primarily to the overall bid, 
and since on such basis the plaintiff’s bid was in line with others, there 
was nothing to make the contracting officer suspect a mistake had been 
made and the plaintiff’s petition was dismissed. 

The responsibility for the preparation of a bid is that of a bidder. 
See Frazier-Davis Construction Company v. United States, 100 Ct. 
Cl. 120, 163. If, as appears from the record in this case, you under- 
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estimated the cost of manufacturing the power supply unit covered 
by item 12, such error was due solely to your own negligence. Any error 
that was made in your offer was unilateral—not mutual—and, there- 
fore, there is no basis for granting you relief. See 40 Comp. Gen. 326, 
332. Moreover, in view of your statement that you “attempted to es- 
tablish a price based on less than complete knowledge of what the 
unit should consist,” it appears that the alleged error in your offer 
was a mistake in judgment, for which relief may not be granted after 
acceptance in good faith without prior notice, actual or constructive, 
of any error in the offer. When submitted the offer was as intended. 
Consequently, the conclusion is warranted that your request for re- 
lief in this case is solely an attempt to avoid the consequences of 
what has become an ill-advised offer. See 11 Comp. Gen. 445; 14 id. 
612. 

Your third premise is that the estimated quantities for item 12 as 
stated by the procuring agency in its request for proposals, upon which 
your firm relied upon in establishing your price for item 12, were so 
erroneously understated as to fall far beyond the bounds of reasonable- 
ness and, thus, may be categorized as a mutual mistake. In that con- 
nection, you point out that in the request for proposals the procuring 
agency showed the estimated quantity of item 12 to be procured as 
250 units with a guaranteed minimum quantity of 300 units. You state 
that during the contract period, the procuring agency actually or- 
dered, and your firm ultimately delivered, a total of 1,421 units, which 
quantity was approximately 568 percent of those estimated and, 473 
percent of those guaranteed under item 12. In this regard, you refer 
to our decision of September 9, 1960, B—143438, which held, in your 
opinion, that when actual requirements exceed estimated requirements 
by more than 100 percent under a requirements type contract, such as 
here, it is to be considered a wnélateral mistake by the Government. On 
this basis, you contend that so great a variance between estimated 
and actual quantities involved here must be categorized as a mistake 
since the stated estimated quantities may not be considered as a rea- 
sonable estimate of quantity. While we did acknowledge in our Sep- 
tember 9, 1960, decision that a unilateral mistake was made by the 
Government in estimating the quantities of trash to be removed and 
disposed of by the contractor, we held that a mistake by one party 
coupled with the ignorance thereof by the other party does not con- 
stitute a mutual mistake as to which a legal basis exists for reforma- 
tion of the contract under the established principles applicable thereto. 

The contract here involved provided that the estimated quantities 
were for the information of offerors only and that “the Contractor is 
obligated to deliver hereunder all such quantities as may be so ordered 
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from time to time to meet supply requirements.” It further provided 
that the stated estimated requirements of the Government “ shal] not be 
construed to represent any amount which the Government shall ‘be 
obligated to purchase under the contract nor relieve the Contractor 
of his obligation to fill all orders which may be placed hereunder.” 
Moreover, offerors were permitted to submit with their offers limita- 
tions on the quantity of any item which may be ordered on orders 
which are issued for quantities in excess of the guaranteed minimum 
quantity. Since you did not limit the quantity you would furnish 
under item 12, you were obligated to deliver all quantities ordered by 
the Government to meet its needs for the equipment covered by item 12. 

Under a requirements contract, such as here, where the contract 
provides that the quantities mentioned are estimates only and the 
measure of goods to be ordered must be the needs of the buyer, the 
courts have held that there may be substantial variations from the 
estimates as long as the buyer acts in good faith. Brawley v. United 
States, 96 U.S. 168; James D. Walters v. United States, 131 Ct. Cl. 
218; Shader Contractors, Inc. et al. v. United States, 149 Ct. Cl. 535; 
Standard Magnesium Corporation v. United States, 241 F. 2d 677; 
and 37 Comp. Gen. 688. 

See, in particular, the case of Carstens Packing Co. v. United States, 
52 Ct. Cl. 480, where the plaintiff entered into a contract with the 
United States for the delivery at the Puget Sound Navy Yard of 
165,000 pounds of meat, more or less, with the provision that the.quan- 
tities called for in the contract were only estimated and the right was 
reserved to exact more than the amount at the contract price, or to 
accept less than the full amount, as the needs of the public service 
might require. After the contract was executed, the price of meats 
increased and after the contractor had delivered, under protest, about 
900,000 pounds of meat, it sought the aid of the court to recoup its 
pecuniary losses. The court held that the contractor was not entitled 
to any monetary relief and that it was required to furnish the quanti- 
ties determined by the Chief of the Bureau of Supplies and Accounts 
of the Navy Department as necessary to the needs of the public service. 

With regard to your request to reform the contract, because of aa 
alleged mutual mistake of the parties in estimating the quantity of 
power supplies to be procured under item 12, there is no legal justi- 
fication for such action here. Reformation of an instrument must be 
predicated upon the mutual mistake of the parties, as where the con- 
tract, as finally drawn, does not reflect the actual intent of the parties 
and it is established clearly what the contract actually was or would 
have been but for the mistake. 30 Comp. Gen. 220; 26 id. 899; 37 id. 
688 ; 20 id. 533, The purpose of reformation is not to make a new agree- 
ment between the parties, but, rather, to establish the already existing 
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one. In order to justify the reformation of any instrument, the mutual 
mistake must have been in drawing the instrument and not in making 
the contract out of which it grew or which it evidences. See 76 C.J.S., 
Reformation of Instruments, § 25(c), and authorities there cited. 
Applying the above rules to the present case, there can be no doubt 
that the contract, as made, was the intended agreement of the parties. 
While a mistake may have been made in estimating the quantity of 
power supplies to be procured, there is no evidence in the record that 
you or the Government were aware of the actual quantities to be 
ordered prior to the reduction of the agreement to writing. Nor was 
there any mistake in drawing the contract; as finally formalized it 
clearly expressed the intention and agreement of the parties. Upon 
acceptance of your offer, the contract was complete. Under the circum- 
stances, we have no alternative but to conclude that there is no legal 
basis for reforming the contract or for granting relief by an increase 
in price for any of the power supply units ordered and furnished to 
the Government. 


[ B-163102 J 


Pay—Retired—Annuity Elections For Dependents—Beneficiary 
Eligibility—Certification Acceptability 

A statement from a chiropractor certifying that the unmarried daughter of a 
member of the uniformed services who is over 18 years of age suffers from a pa- 
ralysis may be considered “a certificate of the attending physician” to substan- 
tiate her eligibility as a beneficiary under the Retired Serviceman’s Family Pro- 
tection Plan, the “practice of chiropractic” constituting the practice of medicine 
within the meaning of paragraph 8b(2)(c) BuPers Instruction 1750.1D, which 
permits not only the attending physician but an “appropriate official of a hospital 
or institution, “who may or may not be a practicing physician, to certify to the 
physical incapacity or mental incompetence of a beneficiary. Therefore, the dis- 
ability of the dependent within the scope of chiropractic attention, the chiroprac- 
tor is qualified to express an expert opinion as to the extent and permanency of 
the disability to. which he is certifying. 

To Commander D. G. Sundberg, Department of the Navy, Jan- 


uary 18, 1968: 


Further reference is made to your letter dated November 17, 1967, 
forwarded here by second endorsement dated December 12, 1967, of the 
Comptroller of the Navy, requesting an advance decision whether or 
not a statement from a chiropractor certifying to the physician inca- 
pacity of Barbara Joyce Swenson, daughter of Malcolm E. Swenson, 
328 77 52, MMC, USNFR F66 is considered “a certificate of the attend- 
ing physician” to substantiate her eligibility as a beneficiary under 
the Retired Serviceman’s Family Protection Plan. Your request has 
been assigned submission No, DO—-N-974 by the Department of Defense 
Military Pay and Allowance Committee, 
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You say that Mr. Swenson was transferred to the Fleet Reserve on 
June 10, 1960, in accordance with 10 U.S.C. 6330; that under 10 U.S.C. 
1431 he made a valid election of option 2 at one-half reduced retainer 
pay combined with option 4; and that as of the date of his election on 
September 12, 1958, the only beneficiary eligible to receive the annuity 
provided by his election was a daughter, Barbara Joyce Swenson, born 
October 13, 1947. 

Because the beneficiary became 18 years of age on October 13, 1965, 
monthly deductions of $0.70 to cover the costs of annuity under the 
election were terminated October 1, 1966, and deductions made from 
November 1, 1965, through September 30, 1966, were refunded to Mr. 
Swenson. When he received notification of the termination of deduc- 
tions of monthly annuity cost, Mr. Swenson advised that his daughter 
has been handicapped since birth with spastic paralysis and being un- 
able to walk is homebound and unable to support herself. On being 
requested to substantiate his daughter’s eligibility as a beneficiary there 
were furnished statements from two chiropractors which described 
Miss Swenson’s disability (stated to be cerebral palsy) and indicate 
that she will never be able to be self-supporting. 

Paragraph 8b(2)(c), BuPers Instruction 1750.1D provides, in 


pertinent part, as follows: 


In the case of a child over 18 years of age and unmarried who is incapable 
of self-support because of being mentally defective or physically incapacitated 
if that condition existed prior to reaching age 18, a certificate of the attending 
physician or appropriate official of a hospital or institution certifying to the 
physical incapacity or mental incompetence will be required. 

You express doubt as to whether the term “physician” as used in the 
quoted instruction includes a chiropractor. 


Since the instruction permits not only the attending physician but 
an “appropriate official of a hospital or institution,” who may or may 
not be a practicing physician, to certify as to the physical incapacity or 
mental incompetence of a beneficiary, it is our view that the words 
“attending physician” must be construed as having been used in a 
broad sense. A physician is defined as a person skilled in the art of 
healing; a doctor of medicine, and it has been held that anyone en- 
gaged in the practice of any of the fields in the healing art, after hav- 
ing been duly licensed, stands for all practical purposes in a position 
of a “physician” in the orthodox fields of medicine, at least to the 
extent that he limits his action in the recognized scope of his particular 
profession. See Williams v. Capital Life & Health Ins. Co., 41 S.E. 
2d 208 (1947). 

A “chiropractor” is one who engages in the practice of “chiroprac- 
tic,” which is a system or method of adjusting the joints, especially 


of the spine, by hand for the curing of disease. It has been held that 
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the “practice of chiropractic” constitutes the “practice of medicine.” 
See Wideman v. State, 104 So. 438 (1924); and Dean v. State, 116 
N.E, 2d 503 (1954). 

Since Mr. Swenson’s daughter is suffering from a paralysis, her dis- 
ability seems to be one within the scope of chiropractic attention and 
a chiropractor should be qualified to express an expert opinion as to 
the extent and permanency of its disabling effects. We have no ob- 
jection to the acceptance of the statements of the chiropractors certi- 
fying as to her incapacity in this case. Your question is answered 
accordingly. 


[ B-161977 J 


Contracts—Negotiation—Evaluation Factors—Administrative De- 
termination 

The determination by a contracting officer under a request for proposals that a 
Canadian subcontractor was nonresponsible having been reported deficient in 
technical capability and ability to meet delivery schedules does not evidence 
abuse of administrative discretion judged on the basis of the information avail- 
able to him at the time of the determination, therefore, the exclusion of the sub- 
contractor from negotiations and the award to another offeror were proper even 
though the prime contractor should have been notified before award of the non- 
responsibility determination and requested to clarify information questioning 
the determination, but should not have been requested after the determination 
was made to extend its offer. However, the determination of nonresponsibility 
does not preclude consideration of the subcontractor for future procurements, 
and guidelines for determining the responsibility of Canadian firms should be 
promulgated. 


To the Canadian Commercial Corporation, January 22, 1968: 
Further reference is made to your telegrams of July 6 and 14, 
1967, and supplemental correspondence protesting in your behalf 
and in behalf of your subcontractor, Beaconing Optical and Precision 
Materials Company, Ltd. (BOP), against award of a contract to 


Servo Corporation of America by the United States Army Electronics 
Command, Philadelphia, Pennsylvania, under request for proposals 
No. DAABO5-67—R-1270. 

The subject request for proposals was issued on December 30, 1966, 
and called for proposals on furnishing 42 AN/TRQ-23 ( ) radio 
receiving sets, related equipment, spares and repair parts, and litera- 
ture and data. The closing date for receipt of proposals, as amended, 
was February 27, 1967, with a 60 day acceptance period. The pro- 


curement was assigned an 02 priority designator under the Uniform 
Material Movement Issue Priority System, indicating an urgent re- 
quirement for the equipment. Nine proposals were received and BOP 
was third lowest under the initial offers, with Servo being the sixth 
lowest. The first four offerors, including BOP, were determined by 
the contracting officer to be nonresponsible under the standards estab- 


lished by Armed Services Procurement Regulation (ASPR) 1-903 


313-968 O-69— 26 
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after preaward surveys of all offerors were conducted pursuant to 
ASPR 1-905.4. Thereafter, negotiations were conducted with the re- 
maining offerors and Servo was awarded a contract at the lowest 
negotiated price of $2,811,793, which is approximately $510,000 above 
BOP’s proposal price. 

The contracting officer’s determination of nonresponsibility, dated 
May 11, 1967, the validity of which is the crux of your protest, was 
made on the basis of the negative recommendation dated May 8, 1967, 
of the U.S. Army Electronics Command, Fort Monmouth, New Jersey. 
The Electronics Command was requested by the contracting officer on 
March 20, 1967, to make a complete survey. The survey was conducted 
on April 11, 12, and 13 at BOP’s facilities and included evaluation 
of eight factors. BOP was found to be unsatisfactory in two areas, 
technical capability and ability to meet required delivery schedule. In 
addition to the above survey, on March 23, 1967, the contracting officer 
also requested a preaward survey by the Defense Contract Administra- 
tion Services Office, Ottawa. The request, Department of Defense 
Form 1524, contained the following note : 

NOTH: IN THE INTEREST OF EXPEDITIOUS HANDLING OF THIS CASE. 
REQUEST YOUR INVESTIGATION BE LIMITED ONLY TO FAC- 


TORS CHECKED. THIS COMMAND DOES NOT REQUIRE INVESTI- 
GATION AND/OR RBPPORT IN THE AREAS NOT CHECKED 


ABOVDB. 
Except for technical capability, the factors to be checked by DCASO 
were almost identical to those considered by Fort Monmouth. DCASO 
found BOP satisfactory in all areas checked, and recommended award 
in its report of April 10, 1967. 

As noted above, your primary objection to the administrative action 
in this case is the contracting officer’s determination that BOP was 
nonresponsible. You contend that the contracting officer’s determina- 
tion was based on erroneous facts concerning BOP’s capabilities and 
competency in this technical field and, in view of his failure to at- 
tempt to resolve the apparent contradictory survey reports, was not 
based on sound and independent judgment. Although certain informa- 
tion and evidence was produced by you subsequent to the award of 
the contract to Servo which casts some doubt on the correctness of 
the contracting officer’s determination and raises serious questions 
as to the propriety of the administrative actions thereafter, we believe 
the validity of the contracting officer’s determination of nonresponsi- 
bility must be judged on the basis of the information before him at 
the time it was made. 

In addition to the preaward survey normally requested of the ap- 
propriate contract administration office, the contracting officer reports 
that he requested a survey by Fort Monmouth because he considered 
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technical capability of the prospective contractor of paramount im- 
portance and the technical personnel of that activity better qualified 
than DCASO personnel to make a judgment in this area. The im- 
portance attached to technical capability is reported to stem from the 
fact that this is a first-time production of a complex item which must 
conform to military specifications and a model to which more than 140 
exceptions apply, requiring a considerable amount of redesign and 
reverse engineering by experienced and qualified engineering personnel 
familiar with direction finding techniques. Moreover, timely delivery 
was of great importance due to the priority assigned this procurement. 

The detailed survey report of the Fort Monmouth team before the 
contracting officer at the time he made his decision appears reasonably 
to support his determination of nonresponsibility. In brief, the findings 
of the survey team were that BOP’s L.A.B. package tester and tem- 
perature and humidity chamber were inadequate; that the inside stor- 
age area for GFT equipment was severly limited and the outside 
area which could be used for storage was not secure; that the area to 
be used for modifying the shelters was very limited ; that prices had not 
been obtained on several items that were to be secured from various 
suppliers; and that there were no plans as to where the company was 
to run the Munson road tests and the railroad humping tests. More 
importantly, they concluded that there was no evidence that BOP had 
successfully produced any high frequency receivers or any complex 
direction finding systems, and that the company’s experience in inter- 
cept and direction finding equipment consisted of fabricating a limited 
number of low frequency receiving sets as a subcontractor to a prime 
development contractor. The survey team also concluded from the 
project plan and resumes of the senior engineers in charge of each 
of the five phases thereof furnished by BOP that the lack of experience 
would seriously limit the company’s technical capability. These resumes 
indicated that two engineers had approximately 1 year’s experience, 
one had a little more than 6 months’ experience, and the fourth was not 
a graduate engineer but had about 6 years’ experience. A final factor 
having great influence on the survey team’s negative recommendation 
was information it reports having received from Mr. G. S. Elliott, 
Electronics Warfare Section, Navy Bureau of Ships, Washington, 
D.C., to the effect that BOP had received contract No. NOBSR-87713 
for development of direction finder AN/URD-7 in January 1962 and 
had not at that time produced an acceptable model even though the 
. normal time for completion of such a project would be 114 to 2 years. 
It is also reported that the AN/URD-7 is considerably less complex 
than the AN/TRQ-23. Furthermore, Mr. Elliott is reported to have 
stated that he did not believe BOP had the technical capability to 
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complete the AN/URD-7 project. In addition to the reported unsatis- 
factory performance with respect to the above contract, the survey 
report states that BOP was 2 months late in furnishing a preproduc- 
tion model of an AN/VRC-24, a set of minor complexity, under one 
contract and 10 months late on first delivery of the AN/VRC-24 under 
another contract. It was also reported that BOP was 7 months late in 
delivery of.a preproduction model of the AN/TRC-68 radio set under 
another contract. The latter three contracts were with the activity 
performing the survey. 

Although DCASO found BOP satisfactory in all areas checked and 
recommended award, no evaluation or rating of technical capability 
was made as this area was not included on the request form. We note 
that DCASO’s conclusions are at variance with those of Fort Mon- 
mouth in at least two important areas. DCASO concluded that BOP 
had the necessary engineering and skilled personnel to perform the 
the contract. However, it appears that DCASO based its conclusion on 
the BOP furnished resume of its key personnel and not as did Fort 
Monmouth, on the qualifications and experience of the five men directly 
responsible for the five phases of the project plan. DCASO also con- 
cluded that based on prior satisfactory performance of contracts BOP 
had the ability to meet the required delivery schedule on the subject 
procurement. The list of contracts upon which this judgment was made 
appears to have been prepared by BOP and does not include the Navy 
contract referred to by Forth Monmouth. Although this list refers 
to AN/VRC-24 and VRC-24 contracts and a TRC-—68 contract, it does 
not indicate whether delivery was timely. 

The determination of a prospective contractor’s ability to perform 
is of necessity a matter of judgment. While such determination should 
be based on fact and should be arrived at in good faith, it must properly 
be left largely to the sound administrative discretion of the contracting 
officer involved. This Office will not substitute its judgment for that of 
the officers charged with the duty and responsibility of making such 
decisions unless there is clearly no substantial basis for their action 
or there is evidence of bad faith. 45 Comp. Gen. 4; 43 id. 257. We have 
carefully reviewed and considered the information relied upon by the 
contracting officer in making the determination that BOP was nonre- 
sponsible and find no basis upon which our Office would be justified 
in concluding that there was an abuse of the administrative discretion 
permitted. Although there is a dispute as to whether BOP has the 
necessary technical experience from its performance of past contracts, 
we do not feel that Fort Monmouth’s and the contracting officer’s 
conclusion in this respect was plainly without basis, In view thereof, we 
may not properly object tothe exclusion of BOP from negotiations and 
the subsequent award of a contract to Servo. 
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However, we believe there are certain aspects of this case which, 
although not affecting the validity of the award to Servo, require 
noting. Although the contracting officer made his determination of 
nonresponsibility on May 11, it was not until after the award of a 
contract to Servo on June 22 that you were apprised of this fact. We 
believe, as you contend, that under the provisions of ASPR 3-508.2 
the contracting officer was required to provide you with notice of the 
fact that he intended to conduct further negotiations only with the 
firms he had determined responsible. The Army contends that the 
notice required under this regulation is limited to situations where 
the proposal itself is unacceptable. However, we believe that the lan- 
guage “or in which a limited number of suppliers have been selected 
for additional negotiation” and the reference to ASPR 3-805.1, which 
requires negotiations with all responsible offerors within a competitive 
range, indicates an intention for the regulation to also apply in the 
situation presented in the instant case. Aside from any regulation re- 
quiring notice of the determination of nonresponsibility, we believe 
the contracting officer acted improperly in requesting a 30-day exten- 
sion of your offer on May 27 when he had already determined BOP 
nonresponsible. We do not believe he has satisfactorily explained this 
action by stating that it was taken “for any unforeseen amendment to 
requirements that may affect the ‘responsibility’ of the four low firms.” 

We also believe that the contracting officer should have taken some 
action subsequent to the debriefing session on July 12 to clarify the 
questions you raised with respect to the Fort Monmouth report. Since 
he conceded that several of the deficiencies would not support a de- 
termination of nonresponsibility on the basis of information you pre- 
sented, we believe he had an obligation to verify the information 
reportedly obtained from Mr. Elliott of the Navy and to at least re- 
consider the question of BOP’s technical capability in light of your 
position on these matters, Information you have presented our Office 
with respect to the AN/URD-7 contract, including a statement from 
Mr. Elliott, indicates the strong possibility that a check with Mr. E]- 
liott may have altered the conclusions with respect to BOP’s per- 
formance thereunder. It is also our opinion that recognition of the 
Department of Defense policy with respect to Canadian purchases, 
as expressed in ASPR 6-501, et seg., should have prompted the con- 
tracting officer to resolve the questions raised by you immediately 
after the meeting of July 12. In what has been said above, we do not 
mean to imply that the contracting officer was under any legal com- 
pulsion to take the action suggested or that he would have necessarily 
reached a different conclusion on the question of BOP’s responsibility. 
However, we do believe that such action was indicated by and would 
have been proper under the circumstances. 
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Furthermore, we believe ASPR is deficient in furnishing the con- 
tracting officer procedures or guidelines to follow in determining the 
responsibility of Canadian firms. Although ASPR 1-903 prescribes 
minimum standards for prospective contractors and ASPR 1-904 re- 
quires the contracting officer to make a determination of responsibility 
before the award of a contract, the provisions of section 1, part 9, of 
ASPR are not applicable to Canadian Commercial Corporation. 
ASPR 1-901. We have, therefore, called this apparent deficiency to 
the attention of the Secretary of Defense for his consideration. 

You have also expressed concern over BOP’s status on future pro- 
curements. The determination in the instant case does not preclude 
consideration of BOP on future procurements. The determination 
of BOP’s responsibility as a prospective contractor on future pro- 
curements must be based on the facts and circumstances then existing. 

In the circumstances, there is no basis upon which our Office may 
properly disturb the award of the contract to Servo. 


[ B-162515 J 


Contracts—Specifications—Deviations—Deliberate 


A low bidder having obtained a corrosion control facility construction contract 
by submitting a bid that conformed to specifications but who deliberately planned 
to disregard using the paving equipment prescribed in the invitation in the be- 
lief the specifications would not be enforced, when compelled to conform in ac- 
cordance with the specifications may not recover the additional amount expended 
by alleging bid mistake, absent a showing the contracting officer was chargeable 
with notice that the required equipment was unobtainable and that it was un- 
reasonable for him in light of his experience with similar projects not to check 
sub-items to suggest possible areas of error to the contractor when he found 
the overall price differential did not require verification. Therefore, the con- 
tractor having accepted the award without objection is estopped from question- 
ing the validity of the contract upon failing to have the contract interpreted 
and enforced as hoped. 


Contracts—Disputes—Contract Appeals Board Decision— 
Finality 

The findings by the Armed Services Board of Contract Appeals that the use 
of other than the paving equipment specified. in an invitation to construct a 
corrosion control facility would be inadequate for the performance of the con- 
tract awarded, and that the contractor had mistakenly interpreted that the 
specifications permitted the use of alternate equipment on a trial basis, are 


factual findings that are final and binding, subject to the provisions of the 
Wunderlich Act of May 11, 1954, 41 U.S.C. 321. 


To Sellers, Conner & Cuneo, January 22, 1968: 


Reference is made to your letters of September 15 and November 29, 
1967, as attorneys for Ramco, Inc., Fort Walton Beach, Florida, pre- 
senting a claim on behalf of that firm for a contract price increase of 
$16,366.52 due to an alleged mistake in bid discovered after award of 
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contract No. DA-01-076-ENG-6385 by the Army Corps of Engineers, 
Mobile (Alabama) District, for construction of a corrosion control 
facility at Eglin Air Force Base in Florida. 

Paragraph 33-12 of the specifications for the concrete pavement, 
which was the major item of the contract work, required the contractor 
to provide a concrete batching plant which could be located on or off 
the Government premises as approved, and subparagraph (c) (1) 
provided for use of paving type of concrete mixers at the worksite 
unless other types of concrete mixers were approved in writing. Under 
paragraphs 33-13 and 33-15 the placing, spreading, vibration and 
finishing of the concrete was required to be performed in a continuous 
and rapid manner (not less than 100 feet of 25-foot width paving lane 
per hour) by use of specified power equipment except the finishing 
specifications (33-15) permitted use of the hand method of finishing 
on odd slab widths or strips, and subparagraph 33-15(a) (4) of such 
specification permitted use of other type of finishing equipment as 
follows: 

(4) Other Types Of Finishing Equipment. Concrete finishing equipment of 
types other than specified above may be used on a trial basis. The use of equipment 
that fails to produce finished concrete of the quality and consistency required 


by these specifications shall be discontinued, and the concrete shall be finished 
with equipment and in the manner specified above. 


Paragraph 33-26 provided : 


EQUIPMENT: All machines, tools, and equipment used in the performance 
of the work required by this section [33] shall be approved and shall be main- 
tained in satisfactory condition. 


A similar provision requiring approval of equipment was also 
contained in paragraph 33-10. 
You state the factual background, in part, as follows: 


Toward the end of 1964 the U.S. Army Corps of Engineers solicited bids on a 
contract to construct a corrosion control facility at Eglin Air Force Base in 
Florida. The project involved pouring 3,900 cubic yards of concrete over an area 
of roughly 125 x 175 square feet. The specifications outlined in some detail the 
paving equipment to be used but provided that other types of equipment may 
be used on a trial basis provided it produces the quality and consistency specified 
and meets certain other requirements. 

The equipment specified by the contract is heavy duty, high speed power paving 
equipment such as is used on large highway projects. The contract further re- 
quired that a concrete batching plant be constructed at the site. Ramco did not be- 
lieve that the cost of such equipment was-warranted for a job involving only 3,900 
cubic yards of concrete. Accordingly, Ramco based its bids wpon the use of equip- 
ment of a smaller scale, and less fully mechanized, which Ramco believed would 
perform a satisfactory job and be acceptable under the contract provision for 
alternate equipment. Ramco’s bid was low at $77,978.50. The next lowest bid was 
approximately $21,000 higher or roughly $99,000. 

After signing the contract, but before commencing performance, Ramco sub- 
mitted to the Government a list of equipment it intended to use for placing the 
concrete. The Government took the position, without permitting a trial demon- 
stration, that the equipment Ramco desired to use did not meet the specification 
requirements. To avoid a default termination with its attendant assessment of 
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reprocurement costs, Ramco obtained the heavy duty equipment that the 
Government claimed had to be used to meet specification requirements, an added 
direct cost of $16,366.52. 

Rameo diligently pursued its administrative remedies. It appealed to the 
Armed Services Board of Contract Appeals on the ground that the specifications 
describing equipment to be used on the job also provided for the alternate use 
of contractor-submitted equipment on a trial basis (Specification Provision 33- 
15(A)(4)). The Board denied Rameoo’s appeal on the ground that it had mis- 
takenly interpreted the specifications allowing for the submission of alternate 
equipment. It also felt that the alternate equipment was of such a nature that 
it would not perform the desired contract results and, as such, there was no 
reason for the Government to even allow the contractor to use his equipment 
on a trial basis. 


You say that the difference ($18,693.55) between Ramco’s bid 
($77,978.50) and the next low bid ($96,672.05) roughly corresponds to 
the difference in cost between the power equipment specified and the 
hand-operated equipment which Ramco intended to use. You contend 
that the contracting officer had administered several contracts of 
Ramco’s for similar projects and knew what basic paving equipment 
Ramco used as well as the company’s past methods of performing such 
contracts ; that the resident engineer told Ramco that it could use tran- 
sit truck mixers when it was computing its bid, which caused Ramco 
to feel that such use of alternate equipment was representative of the 
allowability of substitution of other equipment; and that the contrac- 
ing officer’s representative was well acquainted with Ramco’s practices 


of substituting equipment pursuant to specification modifications 
which it had been able to obtain on prior occasions, 

You cite various decisions of this Office regarding a contracting 
officer’s detection of error responsibility and where upward adjust- 
ments in contract prices were allowed, and you conclude as follows: 


On ‘the basis of the facts surrounding the preparation of Ramoo’s bid, it is 
apparent that the company was in error as to the interpretation that the Govern- 
ment would place on the alternate machinery clause. Relying upon past Govern- 
ment practice on similar jobs and that the specifications of this contract would 
be interpreted in the same manner, Ramco submitted its bid on the basis of its 
substitute hand-operated equipment—a bid that was 21 percent lower than that 
of the next bidder. This disparity in bid price, when coupled with the contract- 
ing authority’s knowledge of the method in which Ramco had performed similar 
jobs in the past, gives rise to the inescapable conclusion that, if the contracting 
officer did not know of Ramco’s mistake, he most clearly should have been ap- 
prised of it. 

The contracting officer erred in his error detection duty and that this error 
resulted in the award of a contract at a price far below Ramco’s intended cost 
of performance under Government specification interpretation. Therefore, your 
office should require a price increase in the amount of $16,366.52, which was the 
additional cost incurred due to the Government’s failure to point out that the 
bid was grossly understated and that the contractor would not be allowed to 
substitute alternate methods of performance as it had been permitted in past 
instances. 


A copy of the successor contracting officer’s complete response to 
your contentions has been furnished you, and will not be repeated 
here. That report states in part that your contention that it was 
customary to permit Ramco to deviate from specification requirements 
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and to use other equipment in performing similar contracts for the 
Corps of Engineers is completely unsubstantiated by administrative 
records. It is reported that the files of the Corps of Engineers, Mobile 
District, indicate that Ramco has been the successful bidder on eight 
other Corps contracts for work at Eglin Air Force Base. While three 
of such contracts involved the placing of flexural strength con- 
crete pavement to some extent, none of the specifications there con- 
cerned required use of mechanical equipment such as that specified in 
the subject contract. It is further reported that the records of the 
Mobile District do not indicate that Ramco obtained waivers of speci- 
fication. requirements in such paving contracts, nor has it been cus- 
tomary in that District to permit deviations from such, or comparable, 
specifications with respect to paving equipment which have been used 
and enforced on similar jobs in the Mobile District. While the con- 
tracting officer permitted the use of truck mixers by decision of May 
14, 1965, the report states that such approval was authorized by the 
clear terms of the contract and was given as being in the best interest of 
the Government rather than because of any prebidding understanding. 
Although it is stated in the above-mentioned decision of the Armed 
Services Board of Contract Appeals (ASBCA No. 10839, January 11, 
1967) that the contracting officer did honor a prior understanding 
between Ramco and a Government engineer that ready-mix concrete 
trucks owned by Ramco could be used and that he omitted the specifica- 
tion requirement for a power-driven spreader, provided the power- 
driven transverse finishing machine was adapted for use also as a 
spreader, the Board made no finding of any prior understanding with 
the contracting officer or his representative that Ramco would be 
permitted to substitute hand-operated placement and finishing equip- 
ment for the power-driven placement and finishing equipment con- 
sidered by the Government to be essential to produce the desired results. 
Neither do we see any finding or indication by the Board that paving- 
type concrete mixers constituted such an integral part of the mechanical 
equipment specified that the use of ready-mix trucks precluded the use 
of other designated power-driven equipment (such as hopper spreaders 
or concrete bucket and crane, or vibrating units and finishing ma- 
chines) or rendered impracticable the use of such equipment in con- 
junction with the ready-mix concrete trucks. That the possible use 
of truck mixers was clearly contemplated is indicated by subparagraph 
(c) (2) of the specifications, which provided that “Truck mixers shall 
be equipped with accurate revolution counters” and by subparagraph 
(d)(2) which provided in connection with the transportation of 
mixed concrete that “truck mixers used for complete concrete mixing 
shall be capable of delivering and discharging the concrete without 
segregation.” 
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Regarding any prior understandings, paragraph 1 of the Instruc- 
tions to Bidders (Standard Form 22) clearly states that any explana- 
tion desired by a bidder regarding the meaning or interpretation of 
the invitation for bids, drawings, specifications, etc., must be re- 
quested in writing, and that oral explanations or instructions given 
before the award of the contract will not be binding. Paragraph 
GC-3 of the contracts’ General Conditions also provides that the 
Government assumes no responsibility for any understanding or rep- 
resentations made by its officers or agents during or prior to the execu- 
tion of the contract unless such understanding or representations are 
expressly stated in the contract. Paragraph GC-1 requires that the 
work be performed in strict accordance with the specifications, which 
Ramco also specifically proposed to do in submitting its bid (Stand- 
ard Form 21). That performance of the work by use of Ramco’s 
manually operated equipment would not have produced the required 
quality of concrete, was determined by the Armed Services Board of 
Contract Appeals in its decision, and it was also determined that 
Ramco, in fact, never intended to comply with the specification require- 
ment of performing the paving operations at the rate of 100 lineal 
feet per hour. See that portion of the decision where it is stated: 
The specifications are explicit that the machinery was to pour, spread, vibrate, 
screed, float and finish continuously and rapidly at a rate of 100 lineal feet 
per hour, the stiff concrete mix at the prevailing temperatures at 85 degrees F. 
Mr. Davis, appellant’s President, testified that the manual equipment and hand 
labor could not have performed the operations at such speed, and that he never 
intended to comply with this requirement. Instead he scheduled a performance 
rate of 85 feet per hour (Tr. (1), p. 76). Even had he been able to hand-finish 
concrete at this rate, an assumption not supported by the record, it would not 


at these temperatures have produced concrete of the quality required by the 
contract. 


We conclude that appellant’s equipment at the site, or which it intended to 

use, would have been inadequate to produce the specified results for high test 
paving at the stipulated rate, and that no trial was necessary to demonstrate 
its inadequacy. 
The Board also agreed with the Government’s position that the pro- 
vision in subparagraph 33-15(a) (4) of the specifications permitting 
use of other types of concrete finishing equipment on a trial basis 
refers only to possible substitution of other types of power-driven 
equipment and not hand-operated equipment. 

Although a price adjustment is now claimed by Ramco on the basis 
of an alleged mistake in its bid price, it is evident that Ramco’s situa- 
tion does not involve any error in the computation of its price. The 
price set forth in Ramco’s contract is the price which it intended to 
bid, and the only mistake which may have been involved was in 
Ramco’s judgment that it would not be required to conform to the 
specification requirements concerning use of high-speed power-driven 
paving equipment. . 
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No claim of mistake was made by Ramco prior to award of the 
contract, and in this situation the primary question is whether a valid 
and binding contract was created by acceptance of its bid. 36 Comp. 
Gen. 27. Whatever the nature of the mistake claimed, it would have 
no effect upon the validity of the contract unless at the time of the 
award the Government, represented by the contracting officer, was 
on notice, actual or constructive, that the bid did not represent the 
actual intent of the bidder. If, as you claim, the Government was on 
notice of the fact that Ramco’s bid was not based upon the adver- 
tised specifications, or was based upon an erroneous interpretation 
of them, then the acceptance of Ramco’s bid was not effective to bind 
it, and the purported contract was not binding but subject to rescis- 
sion. In that event, Ramco would be entitled to be paid the reasonable 
value of the work done, which under the principles followed by this 
Office would be limited to the amount of the next higher bid, or in 
the usual case of a mistake in the amount bid, to the amount clearly 
proven to have been intended, whichever was lower. See 37 Comp. 
Gen. 398. 

In the recent case of United States v. Utah Construction Co., 384 
U.S. 394, the Supreme Court held that the Court of Claims had erred 
in holding that a contractor’s claims for breach of contract damages 
for delays were subject to de novo determination in that Court, without 
reference to the administrative disputes clause findings regarding re- 
sponsibility for the same delays which had been made by the ASBCA 
upon the contractor’s claims before that Board for relief under the 
contract. Referring to its decision in United States v. Carlo Bianchi 
& Co., 373 U.S. 709, the court said (p. 420) : 

* * * We there held that administrative findings in the course of adjudicating 
claims within the disputes clause were not to be retried in the Court of Claims 
but were to be reviewed by the court on the administrative record. This result, 
which was required both by the contract of the parties and by the Wunderlich 
Act, avoids ‘‘a needless duplication of evidentiary hearings and a heavy additional 
burden in the time and expense required to bring litigation to an end,” 373 U.S., 
at 717, and it encourages the parties to make a complete disclosure at the admin- 
istrative level, rather than holding evidence back for subsequent litigation. H.R. 
Rep. No. 1380, 83d Cong., 2d Sess., 5 (1954). These same reasons support the final- 
ity, in a suit for delay damages, of all valid and appropriate administrative 
findings already made in the course of resolving a dispute “arising under” the 
contract. 

On this authority, we conclude that to the extent the contentions now 
urged before us were presented to and passed upon by the ASBCA in 
resolving the Ramco claims which were within the Board’s jurisdiction, 
we are bound to consider the Board’s factual findings thereon as final 
and binding, subject to the provisions of the Wunderlich Act of May 
11, 1954, 68 Stat. 81, 41 U.S.C. 321. 

The case before us is therefore a claim for relief by a bidder who 
“read and understood” the requirements of the specifications, but de- 
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liberately submitted a bid on a different basis because “he did not be- 
lieve they would be enforced.” The claim made to the contracting agen- 
cy was based upon the theory that the bid was based upon a reasonable 
and permissible interpretation of the specification by the bidder, but 
the above-quoted finding of the Board does not support that theory as 
a matter of fact, and the Board also concluded as a matter of law that 
the specifications were not reasonably susceptible of the interpretation 
contended for. We see no reason to disagree with the Board’s 
interpretation. 

On the record we cannot consider the case as one in which the bidder 
submitted a bid based upon a bona fide misinterpretation of the speci- 
fication. Rather it appears to be one where a bidder deliberately chose 
to offer to perform a contract according to specifications to which he 
did not in fact intend to conform, without including in his bid any 
indication of his true intent. Had the contracting officer actually known 
the bidder's intention, he might have been under a duty to reject the 
bid, but we would be most reluctant to impute knowledge to the con- 
tracting officer of such a deliberate undisclosed exception on anything 
less than the most compelling proof of facts within the knowledge of 
the contracting officer. 

You contend that the contracting officer was on notice, because of 
Ramco’s previous performance of contracts involving similar work, 
that he probably expected to do the work in the same manner. We 
are told, however, that none of the previous contracts contained the 
same requirements as to the type of spreading and finishing equipment 
to be used, and we are therefore unable to accept the logic of your 
contention. As to the alleged knowledge of the contracting officer (or 
other personnel whose knowledge might be charged to him) concerning 
the kind of equipment owned by or available to Ramco, we feel that 
only if it were shown that the contracting officer was chargeable with 
notice that Ramco would have been unable to obtain the use of specified 
equipment to perform the contract would we be justified in agreeing 
with your argument. No such showing has been made. 

There remains for consideration only your basic contention that 
the Ramco bid was so far below any other bid as to put the contracting 
officer on inquiry as to possible mistake. In this connection you rely 
also on the principle stated in Kemp v. United States, 38 F. Supp. 568, 
and United States v. Metro Novelty Mfg. Co., Inc., 125 F. Supp. 713, 
that the contracting officer’s duty is not merely to request verification 
of the suspected bid, but to direct the bidder’s attention specifically 
to the nature of the mistake which the contracting officer suspects, 

We are not satisfied that in this case the contracting officer, even if 
he had decided to request verification of the Ramco bid, would have 
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been required to direct the bidder’s attention to the paving item, 
since Ramco’s price on that item was only $2,500, or between 7 and 8 
percent, less than the price of the next bidder, whereas on the second 
largest individual bid item, the construction of a control center and 
equipment building, its price was $5,090, or more than 20 percent, low- 
er. While we have held that a contracting officer’s error detection 
responsibility does not encompass a duty to examine individual item 
prices, this rule is applied in cases where the total bid price is not out 
of line and the contracting officer is not thereby put upon inquiry by 
discrepancies in sub-item prices. Where as in this case there appears 
to be a substantial difference between the total prices of the low bid 
and others, we believe it would be quite reasonable and natural for 
the contracting officer, before deciding whether verification should be 
requested, to examine the individual item prices to ascertain whether 
there appeared to be a marked discrepancy in any particular item or 
items which might suggest a specific area of possible error to which the 
bidder’s attention should be directed. In this instance the most likely 
such area would have been the building rather than paving, and we 
doubt that the principle referred to would be held to require any in- 
quiry to be directed specifically to the paving item. 

Looking at the bids in detail, as they were abstracted item by item, 
and noting that the Ramco prices were lower than the next lowest 
bidder’s on 18 of the 26 bid items and higher on 8, and lower than the 
Government estimate on 17 items, higher on 6, and equal on 2, we do 
not believe that the contracting officer was unreasonable in concluding 
that the overall differences were not. so great, in the light of his experi- 
ence with similar projects in recent years, as to require verification of 
the low bid. 

Even if Ramco had been asked for verification, we find no compelling 
reason to conclude that such request would necessarily have resulted 
in full disclosure of the basis of its bid. As indicated above, the only 
basis the contracting officer would have had for requesting verification 
was the price differential, and Ramco was fully aware of that. Since it 
had chosen not to ask for any clarification or interpretation of the 
specifications before submitting its bid, and did not make any claim 
of error or misunderstanding after hearing the other bids, we cannot 
see why a request for verification would have been likely to cause 
it to do so. Clearly, it would not have been alerted to anything of which 
it was not already fully aware. 

Since it deliberately chose to bid in the hope or belief that it would 
not be required to comply fully with the specifications, and did not 
after bid opening undertake to advise the contracting officer of its 
position but accepted the award without objection, we feel that Ramco 
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effectively estopped itself from questioning the validity of the con- 
tract and that its attempt to do so now, after its failure to have the 
contract interpreted and enforced as it hoped, comes too late. 

We find nothing in the record which requires a conclusion that the 
Government directly contributed to the formation of Ramco’s belief, 
or was in any way responsible for it, or had any specific or constructive 
knowledge of it. The fact that Ramco used manual-type equipment on 
other jobs under different specifications which permitted use of such 
equipment, and was permitted to use truck mixers in the subject case, 
does not in our view provide an adequate or reasonable basis for its 
assumption that it could use equipment which was neither of the 
general type called for by the specifications nor adequate for the 
performance of the paving work at the speed specified, so as to pro- 
duce concrete paving of the quality required. 

In view of the foregoing we find no legal basis for any adjustment 
of the contract price, and Ramco’s claim is therefore disallowed. 


[ B-163199 J 


Compensation—Increases—R etroactive—Nonworkdays Between 
Separation and Reemployment 


An employee separated by resignation, as required by the employing Government 
agency, on Friday, December 15, 1967, in order to accept employment on Monday, 
December 18, 1967, in another Government agency may be considered, in view of 
the various situations in which nonworkdays falling between continuous periods 
of service are not regarded as interrupting the service, as being “in the service 
of the United States” within the purview of section 218(a) of the Federal Salary 
Act of 1967, which provides that to be entitled to the retroactive compensation 
prescribed by the act, an individual must have been on the rolls of an agency 
on December 16, 1967, the date of enactment of the act and, therefore, the 
employee is entitled to payment in the amount of the retroactive increase 
authorized by the act for the period October 8 through December 15, 1967. 


To Maurice F. Row, Department of Justice, January 22, 1968: 


This refers to your letter of December 29, 1967, requesting a decision 
concerning the propriety of certifying for payment a voucher trans- 
mitted therewith in favor of Miss Lena Sutphin in the amount of $51.12 
representing retroactive compensation for the period October 8 
through December 15, 1967, under the provisions of the Federal 
Salary Act of 1967, Public Law 90-206, approved December 16, 1967, 
81 Stat. 624, 5 U.S.C. 5332 note. 

The following facts were set forth in letter of December 29, 1967 : 


* * * Miss Sutphin resigned from this Bureau effective December 15, 1967; 
however, she entered on duty with the St. Elizabeth’s Hospital, Washington, D.C., 
on December 18, 1967, the next workday following her separation from this 
Bureau. 
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The “Postal Revenue and Federal Salary Act of 1967,” Public Law 90-206, 
approved December 16, 1967, provides in part in Section 218(a) that “Retroactive 
pay, compensation, or salary shall be paid by reason of this title only in the case 
of an individual in the service of the United States (including service in the 
Armed Forces of the United States) or the municipal government of the District 
of Columbia on the date of enactment of this title * * *.” Technically, Miss 
Sutphin was not on the rolls of either the FBI or St. Blizabeth’s Hospital on 
December 16, 1967, the date of the enactment of Public Law 90-206. However, 
it is felt that it was not the intent of Congress to deny retroactive pay to an em- 
ployee who resigned from a position in one agency and entered on duty with 
another Federal agency on the following workday even though the Public Law 
was enacted on an intervening nonworkday. 

In various situations the nonworkdays falling between otherwise 
continuous periods of service are not regarded as interrupting such 
service. For example, the prior regulations of the Civil Service Com- 
mission pertaining to longevity increases provided that the continuous 
period of service required by law as one of the conditions for entitle- 
ment to such increases was not. broken by a break in service of less than 
4 workweeks. The current regulations of the Commission pertaining 
to pay under the Classification Act, 5 CFR 531.202, refer to a break in 
service as 1 workday in defining the terms “reemployment” and “trans- 
fer.” In addition, we have held that nonworkdays intervening between 
separation from one agency and appointment in another do not con- 
stitute a break in service within the meaning of the uniform leave 
regulations then in effect. See 17 Comp. Gen. 414; 16 id. 212. 

We have been informally advised that employees are not transferred 
into nor out of the Federal Bureau of Investigation. When an employee 
leaves the Bureau he is separated by resignation and new employees 
are appointed without regard to civil service register. Miss Sutphin 
tendered her resignation to the Bureau on Friday in order to accept 
employment on Monday in another Government agency. 

In view of the above we believe that there is reasonable basis for the 
view that for the intervening period of nonworkdays between sep- 
aration in one agency by resignation and appointment in another the 
employee may be considered “in the service of the United States” with- 
in the purview of section 218(a) of the Federal Salary Act of 1967. 

Therefore, the voucher which is returned herewith may be certified 
for payment if otherwise correct. 


[ B-162704 J 


Equipment—Automatic Data Processing Systems—Use by Private 
Parties 


Upon concurrence by the Administrator of the General Services Administration 
(GSA), who under 40 U.S.C. 759 has the primary responsibility for the purchase 
and utilization of automatic data processing equipment (ADPE) for the Federal 
Government, the Administrator of Veterans Affairs (VA) or his designee may 
grant a revocable license that conforms to the criteria established in General 
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Accounting Office decisions, to a private party to use Government-owned com- 
puters on a reimbursable basis when the equipment is not in use by VA, and the 
feasibility of making arrangements under which Government-owned ADPE 
equipment might be made available to the public during periods in which the 
equipment is not in use is being considered by the GSA Administrator. 


To the Administrator, Veterans Administration, January 23, 1968: 


Your letter of October 13, 1967, submits for our consideration and 
decision the question whether the Administrator of Veterans Affairs, 
or his designee, may grant a revocable license to a private party to use 
Government-owned computers on a reimbursable basis when not in use 
by the Veterans Administration. 

Your letter discloses that there is located at the Southern Research 
Support Center, Veterans Administration Hospital, Little Rock, 
Arkansas, an IBM 1620 computer. Currently, you have for consid- 
eration a request from Little Rock University, for the use of the com- 
puter for educational purposes not to exceed 5 hours per month on a 
reimbursement basis. In addition, you also have requests from two 
other educational institutions to use the computer facilities. You state 
that the requested use by the University would not interfere with the 
Research Support Center’s utilization of the computer. 

You advise that you are aware that under section 759 of Title 40, 
United States Code, the Administrator of the General Services Admin- 
istration (GSA) has the primary responsibility for the purchase and 
utilization of automatic data processing equipment for the Federal 
Government; and that the availability of computer time on this com- 
puter has been properly reported to the General Services Administra- 
tion (Forms GSA 2068 A & B), and there has been no request for 
utilization by any other Federal agency. 

While you point out that there is no specific authority under which 
the Veterans Administration can enter into agreements for the use 
of Government-owned data processing equipment by private parties, 
you express the idea that it would appear that such an arrangement 
would be consistent with the intent of Congress expressed in section 
5053 of Title 38, United States Code, which authorizes the Adminis- 
trator of the Veterans Administration by contract or other agreement 
to share and exchange specialized medical resources with public and 
private hospitals in the medical community. Moreover, you state the 
proposed revocable license on a reimbursable basis would be an exten- 
sion of the type of licensing arrangement approved by us in our deci- 
sion of June 24, 1965, 44 Comp. Gen. 824. However, you feel that as we 
have not given specific approval to such licensing agreements in the 
instant area, our views should be sought before such an agreement is 
consummated. 

As we stated in 44 Comp. Gen. 824, there are many decisions of this 
Office and of the Attorney General of the United States relative to 
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granting revocable licenses for the use of Government property under 
certain circumstances and conditions. See, for example, 38 Comp. Gen. 
36; 36 id. 561; 25 id. 909; B-57383, February 25, 1947; 34 Op. Atty. 
Gen. 320; 30 id. 470; 22 id. 240. Such decisions have held generally that 
the head of a Government department or agency has authority to grant 
to a private individual or business a revocable license to use Govern- 
ment property, subject to termination at any time at the will of the 
Government, provided that such use does not injure the property in 
question and serves some purpose useful or beneficial to the Govern- 
ment itself. The Attorney General has stated that the question as to 
whether the granting of such a license in any given case is beneficial 
to the Government is for the exercise of the judgment of the official 
vested with the power to grant, rather than a question of law to be 
determined in advance by the law officers of the Government. 30 Op. 
Atty. Gen. 470, 482. 

However, since—as indicated in your letter—under Public Law 89- 
306, 79 Stat. 1127, the Administrator of the General Services Admin- 
istration has the primary responsibility for the purchase and utiliza- 
tion of automatic data processing equipment, we requested an 
expression of his views in the matter. 

The Administrator of the General Services Administration by letter 
dated December 12, 1967, replied to us as follows: 


Public Law 89-306 vested in the General Services Administration considerable 
authority with regard to Government-wide management of automatic data 
processing equipment (ADPE). Our interest in the question asked by VA extends, 
therefore, not only to the legal issues involved but to questions of management 
policy. 

We have for some time been considering the possibility of making arrange- 
ments under which Government-owned ADPE might be made available to the 
public, during periods in which it is not in use. Although our preliminary 
analyses of the problem indicated that such arrangements can legally be made, we 
have not as yet determined that they would necessarily best serve the Govern- 
ment’s interests. 

We are inclined to believe, for example, that the existence of computer time, 
excess to the needs of all Federal agencies, reflects, at least in part, the fact 
that the Government’s ADP needs might be served by less hardware than is 
presently installed. It might be far more efficient in cases in which substantial 
amounts of excess time were available, to establish a computer center which 
could operate full time and serve the needs of several agencies, with less 
equipment. 

However, even in cases in which satisfactory arrangements for joint use of 
ADPE could not be made, many factors would have to be considered before a 
sale to the general public could be made. Some of these factors are: 

1. The methods by which Government costs, which should be recovered in any 
rental arrangement should be computed. 

2. The extent to which the costs of support services incident to the rental, such as 
light, heat and supervision, might be credited to the appropriations from which 
such costs are paid. 

3. The methods by which available time would be screened through Federal 
agencies and eligible donees. 

4. The possibility that the equipment might be damaged by the user. 

5. The extent of the Government’s responsibility for injuries to third parties 
during periods in which private parties use the equipment. 


313-968 O-69—27 
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6. The methods by which and terms under which sales of surplus time could be 
effected. 


Since we cannot be certain, from the information furnished by VA, that all 
of these matters have been considered, we are not in a position to concur in the 
proposal at this time. We therefore propose to contact VA and examine in more 
detail the feasibility of their proposal, and if found to be feasible, develop 
suitable plans for putting it into effect. 


In light of the foregoing you are advised that if the Administrator 
of GSA subsequently concurs in your proposal, we would not object 
to you, or your designee, granting a revocable license to a private party 
to use Government-owned computers on a reimbursable basis when not 
in use by the Veterans Administration, provided that such license con- 
forms to the criteria set out in the decisions cited. 


[ B-162826 J 
Contracts—Specifications—“New Material” Clause—Exception 


Under a solicitation that provided no exception to furnishing new outer cylin- 
ders for aircraft, the rejection of a low proposal offering to furnish “overhauled 
certified” cylinders was proper, notwithstanding delayed award information, 
and was within the purview of paragraph 1-1208 of the Armed Services Pro- 
curement Regulation which authorizes the procurement of used and recondi- 
tioned material and former Government surplus material, and in view of the 
fact that the word “overhauled” in industry and in Government engineering and 
procurement ‘areas is accepted to indicate a condition other than new and to 
imply a repaired condition, and that the low confirmed prices offered support 
the conclusion new material was not proposed and would not be used in the 
performance of the contract, the contracting officer is considered not to have 
had the duty to “ferret” out the unique meaning of and company policy attached 
to the use of the words “overhauled certified.” However, in future procure- 
ments, award information should issue promptly. 


To the Smith and Smith Aircraft Co., January 23, 1968: 


Reference is made to your letter of October 23, 1967, signed by Mr. 
Jay P. Cooper as your attorney, protesting against the award by the 
Department of the Air Force of a contract to AN-AIR Aircraft Parts 
(AN-AIR) for the furnishing of outer cylinders for T-33 aircraft 
pursuant to Solicitation No. F42600-67—R-8639, issued May 8, 1967, by 
Ogden Air Materiel Area, Hill Air Force Base, Utah. The substance 
of your protest is that you submitted the low proposal, but due to 
misinterpretation by the procuring activity of a notation which you 
had included in your proposal, on the page setting forth the item 
description and listing your prices, you were considered to be non- 
responsive and therefore ineligible for award. 

The solicitation was issued to nine possible sources of supply. 
Request was made for prices on a basic quantity of 80 units under 
item 1 and three different optional quantities of the same cylinder 
under items 2, 3 and 4. For evaluation purposes, only the prices quoted 
for item 1 were to be considered. Under the list of General Provisions 
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of the solicitation, included as attachment No. 1 thereto, the clauses 
entitled “New Material” and “Government Surplus,” as prescribed 
by Armed Services Procurement Regulation (ASPR) 1-1208(a) and 
(d), respectively, were incorporated by reference. The clauses read 
as follows: 

New Material (January 1965) 


Except as to any supplies and components which the Specification or Schedule 
specifically provides need not be new, the Contractor represents that the sup- 
plies and components including any former Government property identified 
pursuant to the “Government Surplus” clause of this contract to be provided 
under this contract are new (not used or reconditioned, and not of such age or 
so deteriorated as to impair their usefulness or safety). If at any time during 
the performance of this contract, the Contractor believes that the furnishing 
of supplies or components which are not new is necessary or desirable, he shall 
notify the Contracting Officer immediately, in writing, including the reasons 
therefor and proposing any consideration which will flow to the Government 
if authorization to use such supplies is granted. 


Government Surplus (January 1965) 


(a) In the event the bid or proposal is based on furnishing items or com- 
ponents which are former Government surplus property or residual inventory 
resulting from terminated Government contracts, a complete description of the 
items or components, quantity to be used, name of Government agency from 
which acquired, and date of acquisition shall be set forth on a separate sheet to 
be attached to bid or proposal. Notwithstanding any information provided in 
accordance with this provision, items furnished by the Contractor must comply 
in all respects with the specifications contained herein. 

(b) Except as disclosed by the Contractor in (a) above, no property of the 
type described herein shall be furnished under this contract unless approved 
in writing by the Contracting Officer. 

There was no provision in the solicitation authorizing the furnishing 
of anything but new material. 

Five proposals, one of which was late, were received. The late pro- 
posal was opened, as is provided in ASPR 3-506(a), and found to 
offer new manufactured cylinders. The prices quoted therein were 
noted, but the proposal was not considered for award. Each of the 
four timely proposals indicated that Government surplus parts were 
being offered. Two offerors, AN-AIR and California Airframe Parts 
Co. (California Airframe), quoted prices for 50 and 25 new surplus 
units, respectively, under item 1, and also offered “overhauled certi- 
fied” units at substantially lower prices. Sources from which each 
offeror had purchased the offered quantities of all four items were 
stated in accordance with the provisions of the “Government Surplus” 
clause. A third offeror quoted a unit price for all quantities of each 
item, which was the lowest price quoted in all of the proposals, but a 
notation entered by the offeror on page 7 of its proposal (the same page 
of the offer form on which your notation was made) specifically stated 
that the parts offered had been procured at various surplus Govern- 
ment sales from 1961 through 1965 and would therefore be “refur- 


bished in accordance with factory approved engineering data.” Your 
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proposal offered to supply all quantities of each item, and your unit 
price of $522 for item 1 was approximately $100 lower than the unit 
price which AN-AIR had quoted for 50 new surplus units under the 
same item. However, since you had inserted the notation “OVER- 
HAULED CERTIFIED” on the offer form, as stated above, the pro- 
curing activity construed your proposal as offering to supply items 
which were not new surplus units. 

Shortly after the proposals were opened, the procuring activity com- 
municated with you and the other three timely offerors and invited 
all of you to make any desired revisions in your proposals. There is no 
indication in the record that the offeror who proposed to furnish 
“refurbished” units made any change in its original proposal. The 
remaining three proposals were revised as to price before award as 
follows: 

1. In a telegram dated June 20, 1967, you offered to furnish all 
quantities of all four items at a reduced unit price of $372.50 condi- 
tioned on an “all or none” award, but you specifically stated that all 
other terms and conditions of your proposal remained unchanged. 

2. AN-AIR reduced its unit price for overhauled cylinders to 
approximately the same amount as your “all or none” unit price but 
specified that the original unit price quoted on the “new unused surplus 
cylinders” was unchanged. 

3. California Airframe reduced to $750 its original unit price on the 
25 new surplus cylinders offered under item 1 but stipulated that all 
other conditions of its original proposal were unchanged. (In this 
connection, it may be noted that the unit price which California Air- 
frame had quoted for overhauled cylinders was only slightly higher 
than your “all or none” unit price.) 

Although new cylinders were required by the terms of the solicita- 
tion, the procuring activity took note of the fact that the prices at 
which overhauled or refurbished cylinders could be obtained were 
substantially lower than the prices at which the total of 75 new surplus 
cylinders had been offered by the combined offers of AN-AIR and 
California Airframe and therefore requested the technical personnel 
at the Ogden Air Materiel Area to make a determination as to which 
units would satisfy the exact Air Force requirements. The technical 
staff verbally advised the procuring activity on August 11 and 23 that 
its recommendation was for the procurement of new surplus items only 
rather than overhauled items. In a memorandum dated August 25, 
confirming the recommendation, the Chief, Service Engineering Divi- 
sion, Operations and Support Branch, Directorate, Materiel Manage- 
ment, explained that normally the procurement of overhauled or 
refurbished items is not preferred because there is no method of deter- 
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mining the usage or conditions to which such items were subjected 
prior to overhaul and usually the remaining service life of overhauled 
items is considerably shorter than the service life of new items; accord- 
ingly, it was stated, the procurement of the new surplus items (avail- 
able in this case) was preferred to the purchase of the overhauled 
surplus items even though the initial price of the new items might be 
slightly higher than the price of the overhauled items. 

In view of the foregoing, all proposals for other than new surplus 
units were rejected by the procuring activity as nonresponsive, and 
there being only 75 new units available, the procurement quantity 
was reduced accordingly. Therefore, the award which was made to 
AN-AIR on September 28 of contract No. F42600-68-C-1097 covered 
only 50 new surplus cylinders and the award on the same date to Cali- 
fornia Airframe of contract No. F42600-68—-C-1098 covered only 25 
new surplus cylinders at the respective unit prices of $623 and $750. 

You state that you first learned of the award to AN-AIR upon 
reading a notice in the Commerce Business Daily of October 16, 1967. 
In addition, you state that you were not advised of the basis for rejec- 
tion of your low proposal until you communicated with the procuring 
activity by telephone on October 17, at which time you were informed 
that the procuring activity had interpreted the words “Overhauled 
Certified” in your proposal as indicating that the material which you 
offered had been reworked thus rendering the proposal nonresponsive 
to the solicitation. 

You assert that your definition of the term “Overhauled Certified” 
is that “any part which has been in storage for any length of time, 
although unused and in like-new condition, is, prior to fulfilling a 
Government contract requirement, removed from the container and in- 
spected for corrosion, scratches, replacement of cure-dated items, and 
compliance to current data.” You state that it is your policy to sub- 
ject all parts which you furnish to the Department of Defense to such 
procedure and to certify to the Government that such processing is 
accomplished by a Federal Aviation Agency approved shop. Such prac- 
tice, you contend, is not only in the best interest of the Government 
but, in fact, meets the intent of paragraph A.l.a. on page 7 of the 
solicitation, which reads as follows: 

A. INSPECTION REQUIREMENTS FOR MANUFACTURER FURNISHED 
SURPLUS PARTS: Offeror hereby certifies that he ( ) is, ( ) is not, offering 
Government Surplus Parts. 

Parts furnished by the surplus dealer must meet standard Air Force quality 
requirements for military use and conform with the criteria i.e., dimensions, 
material, finish, etc., specified on the applicable engineering data. Inspection 
requirements will be as specified below : 

1. The following inspection requirements apply to item(s) of this contract, 
and will be accomplished by QAR 


a. All items will be visually inspected for any defects; e.g., corrosion, physical 
damage, packaging wear, or indications of rework or prior use. 
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In the circumstances, you contend that the rejection of your pro- 
posal was based on a nebulous technicality, that is, the procuring 
activity’s determination, which you claim is arbitrary, that the long 
established inspection procedure employed by you in performing de- 
fense contracts, constituted rework of the items offered. You further 
contend that the failure of the procuring activity to discuss your 
proposal with you in order to afford you an opportunity to clarify 
the matter before award was improper since you were well within the 
competitive range, as contemplated by ASPR 3-805.1, and. that such 
omission, as well as the procuring activity’s further failure to furnish 
you post-award information setting forth the reasons for not accepting 
your proposal, as required by ASPR 3-508.3, violated the basic tenet 
of Government procurement. Accordingly, you request that the award 
to AN-AIR be canceled and that award be made to you. 

The contracting officer points out that your proposal did not describe 
your policy regarding surplus items as outlined in your protest and 
that when you were given an opportunity to revise your proposal you 
did not clarify or explain your proposal. Further, the contracting 
officer states that since the “all or none” price of $372.50 per unit, which 
you offered in your revised proposal, was very close to the unit prices 
for which both AN-AITR and California Airframe offered “Overhauled 
Certified” items and to the lowest unit price on all four items for which 
the only other offeror offered “refurbished” surplus units, it was con- 
cluded that all of the “overhauled certified” items, as well as the re- 
furbished” items, were not new surplus items. In addition, the con- 
tracting officer states that he concluded that if you had been offering 
new surplus items, your price (for item 1) would have been comparable 
to the prices quoted by AN-AIR and California Airframe for the 
75 new surplus units. 

With respect to the meaning of the word “overhauled,” the con- 
tracting officer reports that the commonly used and accepted defini- 
tion of the word in industry and in Government engineering and 
procurement is indication of a condition other than new and implica- 
tion of a repaired condition. Further, the contracting officer urges that 
it is obvious that both AN-AIR and California Airframe recognized 
this fact and therefore offered alternate prices for new surplus items 
and overhauled items. The Staff Judge Advocate at the procuring 
activity concurs with the contracting officer’s conclusions and calls 
attention to the following definition of the word “overhaul” in the 
United States Air Force Dictionary (1956 Air University Press) : 


The rebuilding, or the extensive repairing and reconditioning. of a piece of 
equipment as an aircraft, truck or the like or of a component part thereof 
which has deteriorated especially through fair wear and tear. 
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Concerning the issuance of post-award notifications to the unsuc- 
cessful offerors, the contracting officer reports that the failure to take 
such action with the promptness contemplated by the procurement 
regulation was unintentional and was occasioned by the procuring 
activity’s heavy workload at the time of the awards and the fact that 
the contract negotiator for this procurement had terminated his em- 
ployment on September 8. It is further stated, however, that after the 
notice of the awards was published in the Commerce Business Daily, 
each unsuccessful offeror was notified of the awards by letter. 

With reference to the significance of paragraph A.1.a. on page 7 of 
the solicitation, the contracting officer states that such provision was 
included specifically to emphasize that the items to be furnished would 
be inspected for the purpose of compliance with the requirements of 
the “New Material” clause and that such provision does not, and was 
not intended to, change the requirements of that clause. 

In view of the foregoing, Headquarters United States Air Force 
states that the contracting officer had no duty to “ferret” out your 
unique meaning and company policy applicable to the words “over- 
haul certified ;” that your “all or none” unit price of $372.50, which it 
is observed, was lower by 50 and 60 percent, respectively, than the 
prices quoted by AN-AIR and by California Airframe for cylinders 
made of new materials, which the Government considers reasonable, 
supports the conclusion that you did not propose to furnish the new 
materials required by the solicitation; and that since new material was 
determined to be necessary to meet the Government’s requirement, 
the rejection of your offer as nonresponsive to such requirement in the 
solicitation was proper. Accordingly, Headquarters USAF concurs 
with the contracting officer’s recommendation that your protest be 
denied. 

ASPR 1-1208, which authorizes procurement of used and recondi- 
tioned material and former Government surplus property in certain 
circumstances, reads, in part, as follows: 

(a) Generally, all supplies or components thereof, including former Govern- 
ment property, purchased by the Military Departments shall be new (not used 
or reconditioned, and not of such age or so deteriorated as to impair their useful- 
ness or safety). However, the needs of the Government may sometimes be met, 
and economies effected, through the purchase of items which are not new. So- 
licitations and the resulting contracts shall include a clause, substantially as set 
forth below, except when the clause would serve no useful purpose. This clause 
is appropriate for use not only in supply contracts, but also in service contracts 


which may involve an incidental furnishing of parts, such as contracts for over- 
haul, maintenance or repair. 


* * * * ¥ * * 


(b) In all procurements in which the contracting officer has determined that 
supplies and components which are used or reconditioned but which fully comply 
with the specifications and other contract requirements are acceptable, the soli- 
citation and resulting contract shall include provisions clearly indicating the 


supplies or components which need not be new, and details concerning their ac- 
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ceptability. In determining whether such supplies and components may be pur- 
chased, the following criteria shall be considered : 
(i) safety of persons or property ; 
(ii) final cost to the Government (including maintenance, inspection, testing, 
and useful life) ; 


(iii) performance requirements; and 
(iv) availability and cost of new supplies and components (for example, out- 
of-production items). 
(c) Items previously sold as Government surplus shall not be accepted unless 
it is determined that the surplus property offered fully meets the applicable speci- 
fications and other contract requirements. In addition, care must be exercised 


to insure that the prices paid for such items are reasonable giving due consider- 
ation to overall cost savings to the Government without affecting quality. Where a 
contract calls for material to be furnished at cost, the allowable charge for any 
Government surplus property furnished shall be the cost at which the contractor 
or his affiliate acquired the property. 


Under such regulations, in the absence of any language in the solici- 


tation indicating that the cylinders in question need not be new, the 
furnishing of new cylinders, either new surplus or new manufactured, 
as required by the “New Material” clause incorporated in this solicita- 
tion by reference, was mandatory. Further, the technical memorandum 
of August 25 verifies that only new cylinders were desired by the Gov- 
ernment. The basic question for determination in resolving your pro- 
test, therefore, is whether the use by you of the words “OVER- 
HAULED CERTIFIED” in your proposal warranted the rejection 
of the proposal as an offer of other than new cylinders without afford- 
ing you an opportunity to explain the condition of the items which 
you intended to furnish. 

Although you state that it is your practice to inspect new items 
before their delivery to the Government and that you term such proce- 
dure “overhauling,” you do not allege that the procuring activity was 
aware of the practice or of your peculiar terminology therefor. Fur- 
ther, while one of the meanings listed for the word “overhaul” in 
Webster’s Seventh New Collegiate Dictionary, i.e., “to examine 
thoroughly,” might be construed as support for your interpretation of 
the word, the second definition listed in the same publication, i.e., 
“repair,” and the definitions “to subject to strict examination with a 
view to correction or repair * * *” and “to repair (as by replacement 
of worn parts and readjustment) so as to restore to satisfactory work- 
ing order * * *,” which are listed in Webster’s Third International 
Dictionary, give even stronger support to the meanings which are 
reportedly ascribed to the term “overhaul” by the Government and 
industry, i.e., indicating a condition other than new and implying a 
repaired condition. In addition, the definition given in the Air Force 
Dictionary is in accord with the reported Government and industry 
usage of the word. Accordingly, and since two other offerors drew a 
distinction between new surplus cylinders, which they offered at prices 
substantially higher than-any of your unit prices, and “overhauled 
certified” cylinders, which they offered at greatly reduced prices, 
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approximating your “all or none” price, it is our view that the procur- 
ing activity’s interpretation of your proposal, carrying the words 


“OVERHAULED CERTIFIED” on the same page as the purchase 


description and without any indication that the term “overhauled” 


should be accorded any special meaning, as offering cylinders which 
were not new was not without a reasonable basis. In the circumstances, 
we concur with the view of Headquarters USAF that there was no 


obligation on the part of the contracting officer to raise any question 


regarding the meaning which you attached to the words “OVER- 
HAULED CERTIFIED” at the time you were afforded the same 
opportunity as the other offerors to revise your proposal or at any 
other time before a decision was reached regarding award. It is further 


noted that neither the letter of protest submitted by your attorney 
nor the supporting affidavit of your representative who signed your 
proposal states that you were in fact offering new surplus cylinders, 
and we find nothing in the entire record to justify the conclusion that 
you would have been obligated upon acceptance of your proposal to 
furnish new units. 


It is regrettable that the procuring activity was lax in the matter of 
issuing award information to you and to.the other unsuccessful offeror, 
whose proposal tendering “refurbished” items was likewise rejected as 


nonresponsive, and we have called this matter to the attention of the 
Secretary of the Air Force. However, on the facts of record, we are 


unable to conclude that the awards were not proper, and your protest 
must therefore be denied. 


[ B-162852 J 


Pay—Retired—Combat Citations—Enlisted Man Advanced to Rank 
of Officer on Retired List 


A master sergeant who when retired under 10 U.S.C. 3914 is awarded a 10 
percent increase in retired pay by reason of extraordinary heroism performed 
in the line of duty, upon advancement to the officer rank of captain on the retired 
list pursuant to 10 U.S.C. 3964, is not eligible to continue receiving the 10 percent 
additional retired pay authorized only for enlisted members, the entitlement 
to the increase not attaching by reason of his retirement, and 10 U.S.C. 3992, 
which prescribes the formula for the recomputation of retired pay for members 
advanced on the retired list, not providing a 10 percent increase in retired pay 
for extraordinary heroism, the member’s recomputed retired pay may not be 
increased from the date of his advancement on the retired list to the rank of 
captain by 10 percent. 


To Lieutenant Colonel Frank Berrish, Department of the Army, 
January 23, 1968: 


Further reference is made to your letter of September 22, 1967 (file 
reference FINCS-E Dalton, William A. O 2 262 498 (retired), request- 
ing an advance decision as to the propriety of making payment on a 
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voucher in the amount of $30.08 in favor of Captain William A. Dal- 
ton, retired, representing the difference in retired pay computed at 
50 percent of the pay of a captain with over 18 years of service for 
basic pay purposes and that computed in a like manner increased by 
10 percent for extraordinary heroism for the period August 1 through 
August 31, 1967. Your request was forwarded here on October 30, 
1967, by the Office of the Comptroller of the Army and has been 
assigned D.O. number A-968 by the Department of Defense Military 
Pay and Allowance Committee. 

As stated in your letter, the member was placed on the retired list 
effective September 1, 1957, in the grade of master sergeant, under 
authority of 10. U.S.C. 3914, with 21 years 10 months and 12 days of 
service for basic pay purposes and 20 years 2 months and 12 days active 
service. Since it is reported that he was eligible for a 10-percent 
increase in retired pay by reason of extraordinary heroism in line of 
duty, you say that his retired pay was computed—presumably com- 
mencing September 1, 1957—to include this additional credit. See 
10 U.S.C. 3991, formula C, column 3. Effective June 19, 1967, the mem- 
ber was advanced on the retired list to the grade of captain under 
authority of 10 U.S.C. 3964, with entitlement to retired pay computed 
as provided in 10 U.S.C. 3992. You say that a 10-percent increase in 
his retired pay as a captain was allowed for heroism but such increase 
has been excluded since August 1, 1967. 

You say that if the entitlement to additional retired pay for heroism 
is dependent upon the member’s status as an enlisted member, doubt 
exists as to whether he may retain his enlisted status for the purpose 
of increasing his retired pay entitlement by 10 percent of the pay of the 
higher grade to which he was advanced. If the entitlement attaches 
to the statutory authority for retirement (10 U.S.C, 3914) it is your 
view that in the light of section 205(b) of the act of June 29, 1948, ch. 
708, 62 Stat. 1081, 1086, 10 U.S.C. 1007 (1952 ed.), this entitlement 
is not lost subsequent to advancement but continues to accrue under 
that authority, the computation for retired pay only having been 
changed. 

You state that in view of the ambiguity of the source statutes, the 
wording of the implementing regulation and the absence of any men- 
tion of this credit in the applicable formula for computation of retired 
pay upon advancement on the retired list, doubt exists as to whether 
Captain Dalton’s retired pay may be increased commencing June 19, 
1967, by 10 percent for credit of extraordinary heroism. 

The provisions of section 3914 of Title 10, U.S, Code—which author- 
ize the retirement of a Regular “enlisted” member of the Army with 20 
or more years of services—were derived from section 4 of the act of 
October 6, 1945, as amended by section 6(a) of the act of August 10, 
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1946, ch. 952, 60 Stat. 996, 10 U.S.C. 948 (1952 ed.), which also pro- 
vided for a 10-percent increase in retired pay for any “enlisted” man 
who was credited with extraordinary heroism in line of duty. While 
paragraph 45 of Army Regulations 635-230 dated August 19, 1960, 
implementing 10 U.S.C. 3914, cited in your submission, refers to an 
“individual” who has been awarded the medal of honor, etc., for ex- 
traordinary heroism for purposes of the 10-percent increase in retired 
pay, since the law clearly limits the 10-percent increase to “enlisted” 
members who retired under 10 U.S.C. 3914, we doubt that the use of 
the term “individual” in the regulation is intended to cover individuals 
other than enlisted members. In any event, regulations must not be 
inconsistent with the law but must conform to the law and it is our 
view that such regulations have no bearing in this case on and after 
June 19, 1967. 

An enlisted man retired under 10 U.S.C. 3914 is entitled to have 
his retired pay computed under formula C, 10 U.S.C. 3991, which 
includes in column 3 thereof, a 10-percent increase for extraordinary 
heroism in line of duty. An enlisted member of the Army who is 
advanced under 10 U.S.C. 3964—which was derived from section 
203(e) of the above-cited act of June 29, 1948—to a higher temporary 
grade on the retired list after 30 years of active and inactive service is 
entitled, under 10 U.S.C. 3992, to recompute his retired pay by multi- 
plying the monthly basic pay of the grade to which advanced by a 
percentage factor, not to exceed 75 percent, obtained by allowing 214 
percent for each year of active service. This recomputation formulas 
does not provide for a 10-percent increase in retired pay for ex- 
traordinary heroism. It would appear that Dalton’s advancement on 
the retired list under 10 U.S.C. 3964 from master sergeant to captain 
was with his consent since such advancement substantially increased 
his retired pay. Compare 44 Comp. Gen. 510 and see decision of No- 
vember 14, 1967, B-155940, addressed to you. 

With respect to your reference to the savings provision in section 
205(b) of the act. of June 29, 1948, your attention is invited to the fact 
that such provision was expressly repealed by section 53d of the act of 
August 10, 1956, ch. 1041, 70A Stat. 641, 678, which act. codified 
Titles 10 and 32, U.S. Code. Whatever may have been the effect of 
section 205(b), it is clear that the repealed savings provision of that 
section could have no effect on the advancement. provision now codified 
in 10 U.S.C, 3964, 

Section 3992 clearly sets forth the formula to be used in recomputing 
retired pay when a member is advanced on the retired list under 
section 3964 and no provision is made in such formula authorizing 
a 10-percent increase in retired pay for extraordinary heroism, We 
believe the codifiers would have included such authority in section 
3992 had there been an intent to authorize such increase, Compare 45 
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Comp. Gen. 793. In the absence of a provision in section 3992 author- 
izing the 10-percent increase in retired pay, it is our view that there 
is no authority for increasing Captain Dalton’s retired pay by 10 
percent for extraordinary heroism from June 19, 1967, the date of his 
advancement on the retired list to captain. 

Accordingly, payment on the voucher is not authorized and the 
voucher and supporting papers will be retained here. 


[ B-163159 J 


Compensation—Withholding—Commission of Criminal Offenses 


The retainer pay of a fleet reservist arrested and indicated for mail theft while 
employed as a career substitute postal carrier is not subject to administrative 
set-off under 5 U.S.C. 5511, which authorizes the involuntary withholding of a 
civilian employee’s salary upon removal for cause, the general rule being that 
retired or retainer pay is not subject to administrative set-off without the debtor’s 
consent and, therefore, section 5511 is applicable only to the final pay due the 
former member in his civilian position. 


To the Secretary of the Navy, January 24, 1968: 


Further reference is made to letter dated December 21, 1967, from 
the Assistant Secretary of the Navy (Financial Management) request- 
ing a decision on the question whether unrecovered Government losses 
chargeable to a career substitute carrier in the postal service may be 
involuntarily collected from his retainer pay account. The request has 
been assigned No. SS-N-975 by the Department of Defense Military 
Pay and Allowance Committee. 

It is reported that after a member of the uniformed services had 
been transferred to the Fleet Reserve and became entitled to receive 
retainer pay he was appointed in the postal service as a career sub- 
stitute carrier; that while so employed he was arrested and indicted 
for mail theft ; that postal inspectors concluded that he was responsible 
for many Government losses in connection with the disappearance of 
small insured parcels containing valuable coins believed to have been 
taken by him; that the Post Office Department has advised that Gov- 
ernment losses in the amount of $9,561.29 are chargeable to him, of 
which amount $2,620.90 is unrecovered; and that the U.S. Navy 
Finance Center, Cleveland, Ohio, has been requested by the Post Office 
Department to collect the latter amount from his retainer pay account 
under the authority of 5 U.S.C. 5511. 

It is stated that it is the opinion of the Judge Advocate General of 
the Navy that the cited section relates to the accrued civilian salary 
of a civil employee who is removed from his civilian office for cause and 
that it does not afford any authority for an involuntary withholding 
from the military retired or retainer pay of a member. 





Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 401 


Title 5, section 5511, U.S. Code, provides as follows: 


(a) Except as provided by subsection (b) of this section, the earned pay of 
an employee removed for cause may not be withheld or confiscated. 

(b) If an employee indebted to the United States is removed for cause, the 
pay accruing to the employee shall be applied in whole or in part to the satisfac- 
tion of any claim or indebtedness due the United States. 

The source statute of that section (act of February 24, 1931, ch. 287, 
46 Stat. 1415), was enacted to overcome certain decisions of the Comp- 
troller General holding that because of a violation of the oath of office 
no pay accrued between the date of last payment and removal where 
civil employees.were removed for such causes as thieving and embezzl- 
ing. The obvious purpose of the proviso in the 1931 act, now subsec- 
tion 5511(b), was to preserve the common law right of set-off which 
might otherwise be construed to have been forfeited by the first part of 
the statute. 

Section 7(a) of the codification act of September 6, 1966, Public Law 
89-554, 80 Stat. 631, provides that it was the legislative purpose in 
enacting sections 1-6 of the act—section 5511 is included therein—to 
restate, without substantive change, the laws replaced by those sections 
on the effective date of the act. There is nothing in the legislative histo- 
ry relating to section 5511 which indicates any intention other than 
that stated in section 7(a), the minor changes in wording having been 
made to conform with the definitions applicable and the style of the 
revised Title 5. See Historical and Revision Notes to section 5511 
contained in supp. II, U.S. Code, 1964 ed. 

As a genera) rule, retired or retainer pay is not subject to adminis- 
trative set-off without the debtor’s consent. See Baker v. McCarl, 24 F. 
2d 897 (1928). Where Congress has intended that current pay be sub- 
ject to involuntary withholding by the Government in payment of an 
indebtedness, it has provided specific statutory authority for that pur- 
pose. See 5 U.S.C. 5512, 5513 and 5514, none of which sections are 
applicable to the involved case. 

It is our view that 5 U.S.C. 5511 is applicable only to the final pay 
due the former member in his civilian position. Accordingly, on the 
basis of the present record, we find no legal basis for withholding the 
retainer pay as requested by the Post Office Department. 


[ B-162984, B-162985, B-163056 J 


Sales—Bids—Deposits—Unacceptable Form 


The negotiation of a bid deposit check accompanying the high bid under a sur- 
plus sales invitation having been conditioned on receiving a contract award, 
the rejection of the bid as nonresponsive was proper, for in qualifying the check 
its use as either a negotiable instrument, or as a draft, check, or demand note, 
as well as acceptance as a bid bond, was precluded and, therefore, the qualifi- 
cation constituted a material exception to the invitation which contemplated 
the negotiability of bid deposits and not promises to pay under certain conditions, 
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and adequate competition having been secured under the invitation to establish 
that the fair market value of the surplus materials would be obtained in making 
an award to the highest responsive bidder, the nonresponsive bid was not for 
evaluation and comparison, and the award is considered to have been made in 
good faith and in the best interests of the Government. 


To the Surplus Tire Sales, January 26, 1968: 


Further reference is made to your letters of November 20 and 24, 
and December 7 and 9, 1967, with enclosures, protesting against the 
rejection of your various bids as nonresponsive under Defense Supply 
Agency sales invitations Nos. 44-8035; 44-8044; and 46-8027, which 
were opened on November 2, November 28, and November 14, 1967, 
respectively. 

Your protests had their inception with the opening of bids Novem- 
ber 2, 1967, on invitation No. 44-8035, issued by the Defense Surplus 
Sales Office, Oakland, California. In response to this invitation, you 
submitted a bid along with 152 other bidders. In evaluating the high 
bids, it was noted that you were the highest bidder on items 60, 61 and 
93, but had annotated certain restrictions on your bid deposit check 
concerning its negotiation. On advice of counsel of Defense Logistics 
Services Center, you were advised that the conditions included on 
the personal check submitted by you as a bid deposit rendered it non- 
negotiable and that your bid was nonresponsive because the bid did 
not conform to the invitation for bids. Therefore, items 60, 61 and 93 
were awarded to the highest responsible, responsive bidders. You 
have protested rejection of your bid as nonresponsive and question 
whether the Government received a fair return for its property in 
rejecting your higher bid for the items and accepting lower bids. 
The questions raised by you under each of the above invitations are 
the same, and will be considered and disposed of in this decision 
wherein sales invitation No. 44-8035 is discussed. 

You submitted Surplus Tire Sales company check No. 5161, dated 
November 1, 1967, payable to the Treasurer of the United States, in 
the amount of $500.50 as a bid deposit to the Defense Surplus Sales 
Office, Oakland, California, under its sales invitation No. 44-8035. 
On the face of your check you handprinted the following: 

Bid deposit : DSSO Oakland. 

Sale 44-8035—Notice: Do not deposit, cash or negotiate this check unless an 
award & contract is made pursuant to bid submitted. Otherwise this check will 
be dishonored. 

On the reverse side of this check, there was handprinted the follow- 
ing similar notation : 

Notice to Government: Do not deposit, cash or negotiate this check unless a 
valid award & contract results from the submission of the bid accompanying this 


bid deposit check, otherwise this check will be dishonored by payor. Fred 
Schwartz. 


- 
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The invitation for bids contains Special Condition AA entitled 
“Bid Deposits” which provides as follows: 

All bids must be accompanied by a bid deposit of 20% of the total amount 
bid which must be in the possession of the Sales Contracting Officer by the time 
set for bid opening. Deposit Bond-Individual Invitation, Sale of Government 
Personal Property (Standard Form 150) properly executed, or reference to an 
approved Deposit Bond-Annual, Sale of Government Personal Property (Standard 
Form 151) is acceptable in lieu of the above. Any bid which is not timely 
supported by an acceptable bond or bid deposit may be rejected as non-respon- 
sive. Any bond or bid deposit received after bid opening will be considered in 
the same manner as late bids. 


The required form of the bid deposit is clearly defined in article D of 
the Special Conditions entitled “Payment” which provides, in perti- 
nent part, as follows: 

* * * bid deposits and payments must be made in U.S. currency or any other 
form of credit instrument, made payable, in U.S. dollars, to the Treasurer of the 
United States on demand, including first party personal checks but excluding 
promissory notes * * *. [Italic added.] 

Also, article E of the Special Conditions of the sales invitation 
provides as follows: 

The Bidder or Purchaser hereby agrees that the Department of Defense may 
use all or any portion of any refund due him to satisfy, in whole or in part, 
any debt arising out of prior transactions with the Department of Defense. 

The record reveals that you have submitted such checks as bid 
deposits at other Defense Surplus Sales Offices sales wherein your 
bids were not the highest received. By letter dated November 1, 1967, 
from the Counsel, Defense Logistics Services Center, you were ad- 
vised that such bids accompanied by qualified personal checks as 
bid bonds would be rejected as nonresponsive should you submit a 
high bid under these conditions. However, you have persisted in sub- 
mitting qualified bid deposit checks in connection with your bids for 
surplus materials, and examination of the record reveals that your 
purpose in so doing is to circumvent the set-off of your bid deposits to 
satisfy your indebtedness arising out of prior sales transactions with 
the Department of Defense. 

Your tender of the qualified personal checks as bid deposits con- 
stitutes a material exception to the applicable clauses of the sales 
invitation and thus rendered your bids nonresponsive. We have found 
this clause to be valid and proper for use in the best interests of the 
Government. Cf. 45 Comp. Gen. 504, 505 and 38 id. 476. 

Special Condition AA, above, clearly provides that either a bid 
deposit of 20 percent of the total amount bid must accompany the 
bid or that an approved bid bond be furnished on Standard Forms 
150 or 151 to support the bid. While you refer to your personal checks 
as a “bid bond” or a “one-time” bid bond, you subjected such bid de- 
posits to the requirements of the sales invitations. It is quite evident 
that bid deposits contemplated by the sales invitations in the form of 
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credit instruments must be negotiable and not promises to pay under 
certain conditions subsequent. 

In this regard, the expressions of law contained in the Uniform 
Commercial Code (UCC) may be utilized to determine the legal 
effect of your qualified personal checks. The UCC provides, in perti- 
nent part, as follows: 


§ 3-104— 
(1) Any writing to be a negotiable instrument within this Article must 
~ * + + * * + 


(b) contain an unconditional promise or order to pay a sum certain in 
money and no other promise, order or obligation or power given by the maker 
or drawer except as authorized by this Article ; and 

(c) be payable on demand or at a definite time ; 

= . * * * + * 

(2) A writing which complies with the requirements of this section is 

* + * . + € 


(b) a “check” if it is a draft drawn on a bank and payable on demand; 
* + * 2 * * * 


§ 3-108 Payable on Demand—Instruments payable on demand include those 
payable at sight or on presentation and those in which no time for payment 
$5. 100(2) An instrument which by its terms is otherwise payable only 
upon an act or event uncertain as to time of occurrence is not payable at a 
definite time even though the act or event has occurred. 

The conditions affixed to your personal checks precluded their use 
as either negotiable instruments, or as drafts, or checks, or demand 
notes. Nor can they be viewed or accepted as bid bonds either in form 
or effect in view of the qualified notations placed thereon as conditions 
to their negotiability. In the circumstances, you failed to submit ac- 
ceptable bid deposits which could have served the purposes intended by 
the sales invitations. Since you were not responsive to the bid guarantee 
requirements, which constitute a material part of the sales invitations, 
we must conclude that the action taken by DSA in rejecting your bids 
was proper. 

You have raised further questions concerning the propriety of 
awarding items 60, 61 and 93 at a total price of $870.04 as opposed 
to your purported bid of $1,606.18 for the items. Generally, a non- 
responsive bid is not for consideration in arriving at a fair market 
price unless special factors are present, which is not the case here, in- 
dicating that the bid of the nonresponsive bidder is more representa- 
tive of the market value. Since you had submitted a nonresponsive bid 
your relatively high bid price was not for evaluation or comparison. 
The only question, therefore, is whether the highest responsive bids 
represented a fair return to the Government. It is well established 
that in the sale of surplus personal property, the fair market value of 
a commodity is established through the competitive bidding system. 
Prior to making an award of the items in question, the sales contract- 
ing officer compared the highest responsive bids with the current 


PETA, 
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market appraisals furnished by the Merchandising Division. Bids on 
items 60 and 93 exceeded the appraisal by almost one hundred percent. 
Bids on item 61 proved to be only a little over 50 percent of the ap- 
praisal. However, the Federal stock number of the hose contained in 
item 61 was then checked against Defense Logistics Services Center’s 
sales performance history for past sales information and it was found 
that the average return for this category of surplus material was 5.9 
percent of the acquisition cost. It was found further that the award of 
items 60, 61, and 93 to the highest responsive bidders would result in 
a return of 6.4 percent of the acquisition cost for used and unused 
material of this category. Based on the foregoing and the fact that 
there were nine responsive bidders on item 60 and eight responsive 
bidders on items 61 and 93, respectively, which is considered adequate 
competition, we must conclude that the award was made in good faith 
and in the best interests of the Government. 
Accordingly, your protests are denied. 


[ B-162989 } 


Travel Expenses—Military Personnel—Leaves of Absence—Inci- 
dent to Enlistment Extension 

The payment of mileage or a monetary allowance to members of the uniformed 
services in lieu of transportation for travel performed at personal expense pursu- 
ant to the special leave provided by 10 U.S.O. 708(b), which authorizes trans- 
portation to and from a duty station “at the expense of the United States” 
incident to the extension of an enlistment for at least 6 months, may not be au- 
thorized by revising paragraph M5501 of the Joimt Travel Regulations, as 
amended, absent specific authority in section 708(b) for the payment of com- 
muted travel and transportation allowances and, therefore, travel performed 
by members at personal expense while on leave pursuant to 10 U.S.C. 703(b) 
may be reimbursed only on an actual expense basis. 


To the Secretary of the Army, January 26, 1968: 


Reference is made to letter of October 23, 1967, from the Under 
Secretary of the Army, requesting a decision whether paragraph 
M5501, Volume 1, chapter 5, part J, of the Joint Travel Regulations 
may be revised to authorize payment of a monetary allowance in lieu 
of transportation to members for travel performed by privately owned 
vehicle, or otherwise at personal expense, incident to the special leave 
authorized under the provisions of 10 U.S.C. 703(b), for the extension 
of enlistment for at least 6 months in certain specified areas. This 
request has been assigned control No. 67-36, by the Per Diem, Travel 
and Transportation Allowance Committee. 

The Under Secretary states that the present regulations preclude the 
payment of mileage or the payment of a monetary allowance in lieu of 
transportation for any travel performed at personal expense. The 
reason given for this restriction is it appeared that the statute did 
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not provide authority for prescribing payment of those allowances. 
However, he expresses doubt as to whether such restriction is a legal 
necessity. 

In his letter, the Under Secretary quotes an opinion of the Judge 
Advocate General of the Army relative to the question presented, 
in which there was referred to the fact that the Comptroller General 
has frequently stated that authorization for the reimbursement of 
travel expenses does not authorize the payment of mileage, or per 
diem, or other forms of commuted allowances, and that the commuta- 
tion of such expenses is allowable only when authorized by statute, 
citing 23 Comp. Gen. 875, and decisions cited therein. It was stated 
in the opinion, however, that none of the statutory language con- 
sidered in the Comptroller General’s decisions is as broad as that con- 
tained in 10 U.S.C. 703(b) (2), which authorizes transportation “at 
the expense of the United States” without limitation or qualification. 
It was therefore considered that a legal basis exists for approving the 
proposed revision as authorized by that language. 

Section 703(b) was added to Title 10, United States Code, by Public 
Law 89-735, approved November 2, 1966. The subsection provides in 
pertinent part as follows: 

(b) Under regulations prescribed by the Secretary of Defense, and notwith- 
standing subsection (a), a member who is on active duty in an area described 
in section 310(a) (2) of title 37 and who, by reenlistment, extension of enlist- 
ment, or other voluntary action, extends his required tour of duty in that area 
for at least six months, may be— 

(1) Authorized not more than thirty days of leave, exclusive of travel time, 


at an authorized place selected by the member; and 
(2) transported at the expense of the United States to and from that place. 
Paragraph M5501, Joint Travel Regulations, promulgated pursuant 
to the statutory authority quoted above, provides as follows: 
M5501 TRANSPORTATION AUTHORIZED 
A member who is entitled to transportation under this Part will be furnished 
Government transportation or Government-procured transportation to the max- 
imum extent practicable. When Government or Government-procured transpor- 
tation is not utilized and the member procures transportation at personal 
expense, he will be reimbursed : 
1. for tramsoceanic travel, in accordance with par. M4159-4; 
2. for land travel by surface means, at the cost actually paid by the member; 
3. for overland air travel, on the same basis, as for transoceanic air travel 
under item 1, 


Payment of mileage, monetary allowances in lieu of transportation, or per 
diem allowances is not authorized. 


It has been well established that commuted payments, such as mile- 
age, monetary allowance in lieu of transportation, or per diem law- 


fully may be made for authorized travel only if based upon a specific 
statutory authorization. 15 Comp. Gen. 206 ; 23 id. 875-877 ; 40 id. 221; 
id. 226-230; and 45 id. 814. In section 404 of Title 37, United States 
Code, the statute authorizes “travel and transportation allowances” 
to members of the uniformed services performing travel under orders. 


Subparagraph d thereof, specifically sets forth the travel and trans- 
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portation allowances authorized, for each kind of travel. Based on 
this authorization, the Joint Travel Regulations, promulgated there- 
under, properly authorize the payment of mileage and per diem to 
members performing official travel under competent orders. See also 
in this connection the provisions of 5 U.S.C. 5723(b). A statutory 
assumption, however, by the Government of an obligation to pay 
necessary travel expenses without such an express authorization for 
the payment of commuted allowances has consistently been construed 
as authority for reimbursement on an actual expense basis only. 45 
Comp. Gen. 814. 

The language contained in section 703(b) of Title 10, United States 
Code, which provides that members entitled to leave thereunder may 
be “transported at the expense of the United States to and from that 
place,” clearly does not contain specific authorization for the payment 
of commuted travel and transportation allowances. Furthermore, 
even if as stated in the opinion of the Judge Advocate General, the 
language authorizes such transportation “without limitation or quali- 
fication,” the legislative history of Public Law 89-735, 10 U.S.C. 
703 (b), indicates that the sole purpose of that provision was to provide 
for only necessary transportation at no expense to the member, or, as 
stated in the hearings: that the members would get “free transporta- 
tion.” There is no indication in the legislative history that they are 
to be paid a commuted allowance for travel performed at personal 
expense, which may or may not cover the cost of the travel performed. 
Cf. 48 Comp. Gen. 378. 

It must therefore be considered that paragraph M5501, Joint Travel 
Regulations, may not be revised under the authority of the provisions 
of section 703(b) of Title 10, United States Code, to provide for the 
payment of mileage or a monetary allowance in lieu of transportation 
for any travel performed by members at personal expense while on 
leave. 


[ B-163164 J 


Station Allowances—Military Personnel—Dependente—Children— 
Divorced Daughter + 


The divorced daughter of an officer of the uniformed services under 21 years of 
age who has custody of her minor child with the obligation to support and care 
for the child without any assistance from her husband, and who resides and is 
dependent on her father for her support is a “dependent” of the officer within the 
meaning of the term as used in 87 U.S.C. 401 and, therefore, he is entitled to a 
station allowance increase. 


To Capt. R. C. Dee, Department of the Army, January 30, 1968: 
Further reference is made to your letter of July 17, 1967, AEZNS-— 

FO, requesting a decision whether Lieutenant Colonel Jack J. Rus- 

sell’s divorced daughter, Mrs. Sharon E. Paulson, is his dependent 
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under the circumstances set forth in your letter, for the purpose of 
increased station allowance. The request was assigned PDTATAC 
Control 67-39 by the Per Diem, Travel and Transportation Allow- 
ance Committee. 

You say that Mrs. Paulson is Lieutenant Colonel Russell’s legiti- 
mate daughter; that she is under the age of 21 and that she and her 
child receive their entire support from him and reside with him at 
his current duty station. A copy of a decree of divorce issued by the 
Superior Court of the State of Arizona in and for the County of 
Cochise, Arizona, on December 10, 1965, shows that Sharon Russell 
Paulson was granted an absolute divorce from her husband, Lauren 
Paulson, together with custody of their minor daughter and with the 
complete obligation to support and care for such child without assist- 
ance from her husband. 


Section 401 of Title 37, United States Code, defines the term 
“dependent” in the case of a member of the uniformed services as 
including his unmarried legitimate child (including a stepchild, or 
an adopted child, who is in fact dependent upon the member) who 
either is under 21 years of age, or is incapable of self-support because 
of a mental or physical incapacity, and in fact dependent on the 
member for over one-half of his support. These provisions were 
derived from section 102 of the Career Compensation Act of 1949, 63 
Stat. 80h. 

Unmarried children under the age of 21 were defined as dependents 
of members of the uniformed services by section 4 of the act of June 10, 
1922, 42 Stat. 627. The act of February 21, 1929, 45 Stat. 1254, pro- 
vided that the words “child” or “children” as used in sections 4 and 12 
of the act of June 10, 1922, as amended, should be held to include 
stepchildren, where such stepchildren are in fact dependent upon the 
‘person claiming dependency allowance. In decision of December 29, 
1937, A-90535, we held that a member’s divorced stepdaughter, under 
21 years of age, who was entirely dependent upon him for support, 
was his dependent within the meaning of those statutory provisions. 

Insofar as here material there has been no substantial change in the 
definition of dependents of members of the uniformed services since 
the decision of December 29, 1937, and no reason is otherwise apparent 
why the definition should now be given an interpretation different 
from that given in that decision. Accordingly, since the child here 
involved is the legitimate daughter of Lieutenant Colonel Russell, has 
been unmarried since the divorce was granted on December 10, 1965, 
and again is dependent upon him for her support, it is concluded that 
she is his dependent for the purpose of increased station allowance. 
Cf. 37 Comp. Gen. 129. The papers which accompanied your request 
are returned. 


anm 
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[ B-162113 J 


Contracts—Negotiation—Competition—Adequate 


The negotiation pursuant to 10 U.S.O. 2804(a)(1) of one contract under two 
requests for proposals (RFP), which incorporated by reference a brand name 
or equal clause was restrictive of competition where under the first RFP only 
one offer was received in response to limited competition that did not meet the 
competition contemplated by 10 U.S.C. 2304(g) and, therefore, constituted a sole- 
source procurement, and where the rejection of the only other proposal under the 
second RFP for failure to meet the salient characteristics of the brand-name 
item indicated preference for the brand name. Although the award will not be 
disturbed, performance specifications should be drafted in order to obtain, 
whether by advertising or negotiation, adequate and effective competition in 
the future. 


To the Administrator, National Aeronautics and Space Administra- 
tion, February 6, 1968: 


Reference is made to letter KDI, dated November 14, 1967, from 
the Director of Procurement, furnishing a report requested by our 
Office on August 3, 1967, with regard to the protest of the Aerospace 
Controls Corporation (Aerospace) against the award of contract No. 
NAS-22276, under request for proposals Nos. 2~7-15—75563-01 and 
2-7-15-71593-01, issued by the George C. Marshall Space Flight Cen- 
ter, Huntsville, Alabama. 

The record indicates that the contract was negotiated pursuant 
to 10 U.S.C. 2304(a)(11) and National Aeronautics and Space Ad- 
ministration Procurement Regulation (NASA PR) 3.211, which au- 
thorize the agency to negotiate, without formal advertising, for the 
procurement of property determined to be for experimental, develop- 
ment, or research work. 

Solicitation No. -75563-01, dated March 8, 1967, was issued to 
five firms selected from a total source list of 72 firms considered 


capable of supplying one each of the item described, as follows: 

SIMULATOR, SOLAR, SPEOTROSUN MOD. X-75LS W/CONTROL PANEL 
3XENON SHORT ARO LAMPS, BEAM HEIGHT 48 INCHDS FROM FLOOR, 
INTENSITY CAPABILITY FROM 25 TO 155 MILLIWATTS PER SQUARE 
CENTIMETER, ILLUMINATION ARPA 24 INCHES X 24 INCHES, INTHNSI- 


TY DISTRIBUTION UNIFORMITY +/—3% AS MBASURDD BY A ONE 
SQUARE CENTIMETER MONITOR. * * * 


Solicitation No. -71593-01, dated March 9, 1967, was issued to 19 

prospective contractors for the purchase of two similar solar simula- 
tors identified in the solicitation, in part as follows: 
THE FOLLOWING SPHOTROLAB ITEM OR BQUAL: SOLAR SIMULATOR, 
X-25 “SPHOTROSUN” WITH ACCDSSORIDS WHICH INCLUDH(S) FILTER 
SET FOR CLOSH SPHOTRAL MATCH AND (BH) ELECTRONIC SEAM 
HBIGHT ADJUSTMENT. (FSC 6625-BL00001.) 

Article No. XIII of both solicitations advised prospective offerors 
of the incorporation by reference of the “brand-name or equal” stand- 
ard clause by attachment No. IT thereto. 
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We note that in view of the similarity of the items covered by the 
two solicitations which were issued only 1 day apart, both solicitations 
were assigned to one contracting official prior to the due date for 
receipt of proposals under each solicitation, because of the possibility 
of combining the two procurements into one contract. 

In view of an urgent need for the one item covered by solicitation 
No. ~75563-01, it was determined that the procurement would not 
be publicized in the Commerce Business Daily, as generally required 
by NASA PR 1.1003-1, because the delays incident to such an action 
would adversely affect the mission of the procurement activity. See 
NASA PR 1.1003-2(c) (iv). 

One response was received under solicitation No. —-75563—-01 from 
Spectrolab, a Division of Textron Electronics, Inc., in the amount of 
$54,196.50. Inasmuch as Spectrolab proposed to furnish its Spectro- 
sun X-75LS solar simulator—the item described in the solicitation— 
its technical proposal was considered by the procurement activity to 
be acceptable. 

Two proposals were received in response to solicitation No. -71593- 
01. Aerospace offered to supply the two units for a total price of $40,343, 
and Spectrolab offered to furnish both units for $54,320. Subsequent 
to evaluation of the two proposals, the procurement activity concluded 
that Aerospace was nonresponsive to the solicitation since the item it 
offered as “equal” to the referenced brand-name item deviated substan- 
tially from four of the salient features set forth in the purchase de- 
scription. Spectrolab’s proposal under solicitation No. -71593-01 was 
considered to be acceptable since it offered to furnish its brand-name 
item as specified. 

During the time the two proposals submitted in response to solicita- 
tion No. -71593-01 were being evaluated, a need arose for an additional 
solar simulator. Accordingly, negotiations were conducted with Spec- 
trolab to increase the quantity from two to three units. Thereafter, 
when it became evident that Spectrolab had submitted the only accept- 
able proposal under each solicitation, further negotiations were con- 
ducted with that firm alone which culminated in the award of the 
contract covering both solicitation requirements for the purchase of 
one Spectrosun X-75LS solar simulator and three Spectrosun X-25 
solar simulators. 

By letter dated July 20, 1967, Aerospace protested against the 
award of the contract to Spectrolab on the grounds that it had not 
been given an opportunity to compete for the award of a contract 
under solicitation No. -75563-01, and because the rejection of its pro- 
posal under solicitation No. -71593-01 was improper. Aerospace has 
also contended that the equipment it had offered under the latter solici- 
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tation would have performed equally well as the brand-name item 
and, in the alternative, that it had not been given an opportunity to 
modify its proposal, through negotiation, to make it fully responsive 
to the minimum needs of the Government. In addition, Aerospace 
challenged the use of a “brand-name or equal” type purchase descrip- 
tion in both solicitations on the basis that it was indicative of efforts 
by the procurement activity to exclude or discourage sources of supply 
other than the manufacturer of the brand-name article. We note again 
that the procurement agency’s source list consisted of 72 firms capable 
of supplying the item. Specifically, Aerospace stated as follows: 

We take exception to the description of the article to be purchased, “Spectro- 
sun.” This is a trade name used by Spectrolab Division of Textron, and as was 
shown on the subsequent procurement which shall be discussed in this letter, 
its adoption forces other manufacturers to comply with all facets of the trade- 
named design or run the risk of being “technically unacceptable.” Nowhere in 
the NASA letter do we see justification for the “Spectrosun” description, we call 
attention to the fact that protested procurements used this nomenclature, and 


we do not believe the NASA letter meets the requirements of the govern- 
ment * * *, 


We are advised in the November 14, 1967, report that Aerospace is 
listed on the procurement activity’s source list of 72 firms but, in view 
of the large number of potential suppliers and in accordance with 
NASA PR 3.802-2, the procurement activity requested proposals from 
only five potential sources. 

Although the cited regulation provides for the screening of ex- 
cessively large source lists and the furnishing of proposal requests to 
a representative number of sources to assure effective competition, we 
believe that solicitation No. -75563-01 was unduly restrictive of effec- 
tive competition. That solicitation, unlike solicitation No. -71593-01, 
provided for the furnishing of a brand-name item only, and while 
a “brand-name or equal” clause was incorporated by reference, such 
clause was largely ineffectual since no “or equal” item was solicited 
as contemplated by the first sentence of paragraph (a) of the clause 
prescribed by NASA PR 1.206-3(b). While it may be said that “com- 
petition” could be satisfied through the solicitation of five preselected 
sources of supply, “competition” as envisaged by 10 U.S.C. 2304(g) 
and NASA PR 1.301(a) is effective only when a reasonable number 
of qualified and interested sources of supply are afforded an equal 
opportunity to satisfy the Government’s requirements. NASA PR 
1.1201(a) and 1,1206-1(a) provide, in pertinent part, in this regard, 
as follows: 

1.1201 General. 
(a) Plans, drawings, specifications or purchase descriptions for procurements 


shall state only the actual minimum needs of the Government and describe the 
supplies and services in a manner which will encourage maximum competition 








412 DECISIONS OF THE COMPTROLLER GENERAL [47 


and eliminate, insofar as is possible, any restrictive features which might limit 
acceptable offers to one supplier’s product, or the products of a relatively few 
suppliers. * * * 

- . * > . ¥ * 


1.1206-1 General. 

(a) * * * A purchase description should set forth the essential character- 
istics and functions of the items or materials required. Purchase descriptions 
shall not be written so as to specify a product, or a particular feature of a 
product, peculiar to one manufacturer and thereby preclude consideration of a 
product manufactured by another company, unless it is determined that the par- 
ticular feature is essential to the Government’s requirements, and that similar 
products of other companies lacking the particular feature would not meet 
the minimum requirements for the item. Generally, the minimum acceptable 
purchase description is the identification of a requirement by use of brand name 
followed by the words “or equal.” This technique should be used only as a last 
resort when an adequate specification or more detailed description cannot 
feasibly be made available in time for the procurement under consideration. * * * 

Paragraph 1.1206-2 of NASA PR, made applicable to negotiated 
procurements by 1.1206—5, states that “Where a ‘brand name or equal’ 
purchase description is used, prospective contractors must be given 
the opportunity to offer products other than those specifically refer- 
enced by brand name if such other products will meet the needs of 
the Government in essentially the same manner as those referenced.” 

We note that the issuance of solicitation No. —75563—-01 was on an 
exigency basis. However, NASA PR 1.1206-5(b) provides with re- 
spect to the use of the brand-name or equal type purchase description 
that: 


* * * If use of the clause is not practicable (as may be the case in exigency 
purchases), suppliers shall be suitably informed that proposals offering products 
different from the products referenced by brand name will be considered if 
the contracting officer determines that such offered products are equal in all 
significant and material respects to the products referenced. 

As noted above, the purchase description in solicitation No. -75563- 
01 contemplated the purchase of a particular brand-name item to the 
exclusion of any other comparable item, In practical effect, therefore, 
solicitation No. -75563-01 constituted a sole-source procurement, and 
under the reported facts, as we interpret them, no basis is apparent 
for excluding other sources of supply from participating in a procure- 
ment which apparently was susceptible to competition. 

We conclude, therefore, that solicitation No. -75563-01 was incon- 
sistent with, and contrary to, the provisions of the procurement regula- 
tions cited above, and it should not have been considered as a proper 
basis for the award of a contract to Spectrolab. However, since the 
contract was entered into on June 29, 1967, and it is reported that the 
contractor has accomplished a substantial amount of work thereunder, 
no question will be raised by our Office as to this award. 

Aerospace’s protest against the rejection of its proposal submitted 
in response to solicitation No. -71593-01 is predicated on the argu- 
ment that its offered item would, in fact, perform equally as well as 
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the referenced brand-name item and that the determination made by 
the contracting officer that Aerospace was a nonresponsive offeror 
was merely an attempt by the procurement activity “to exclude other 
designs.” 

Since solicitation No. -71593-01 provided for the purchase of a 
specified brand-name item “or equal,” it was incumbent upon Aero- 
space to offer an item of equipment which would perform substantially 
as well as the referenced brand-name item, including compliance with 
the salient features of the brand-name item set forth in the purchase 
description. NASA PR 1.1206-4(a) provides, in part, that “Bids 
[proposals] shall not be rejected because of minor differences in de- 
sign, construction, or features which do not affect the suitability of 
the products for their intended use.” It is axiomatic, therefore, that 
a proposal offering an item intended to be equal to the cited brand- 
name item, but which, in the technical judgment of the procurement 
activity, is substantially different from the specified salient features, 
is not in a competitive range insofar as the statutory requirement for 
negotiation opportunity is concerned. See 10 U.S.C. 2304(g). 

Four of the salient features of the brand-name item listed under 
solicitation No. -71593-01 required that “or equal” items offered in 
response to the solicitation be (1) completely self-contained, (2) 
equipped with a water-cooled light collector, (3) of certain dimen- 
sions, and (4) weigh less than 900 pounds. 

We are advised that the contracting officer’s determination to reject 
Asrospace’s proposal was predicated entirely upon the result of a 
technical evaluation of its “or equal” item which found that the Aero- 
space item deviated substantially from the four salient features of 
the referenced brand-name item set forth above. Specifically, it is re- 
ported that the “or equal” article offered by Aerospace incorporated 
air cooling instead of water cooling of the lamp collector; that it was 
not a “completely self contained” unit in that it consisted of two sep- 
arate pieces of equipment weighing 500 pounds more than the specified 
weight of 900 pounds; and that such equipment substantially ex- 
ceeded the size specified. We have often observed that the drafting of 
proper specifications, including the use of “brand-name or equal” 
purchase descriptions, to meet the minimum requirements of the 
Government, and the factual determination whether any product 
offered thereunder conforms to those specifications are matters pri- 
marily within the jurisdiction of the procurement activity. However, 
we believe that the use of the brand-name specification in solicitation 
No. -71593-01 was of questionable validity in this instance. It seems 
clear from the record that the brand-name or equal specification re- 
flected the desire of the procurement activity for the brand-name item 
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only and that the salient characteristics were, in large measure, further 
descriptions of the technical aspects of the brand-name item. 

We are of the view that the solicitation as drafted and released to 
competition did not permit effective participation by any of the 72 
firms listed for procurement of the item. If the equipment offered by 
the brand-name manufacturer was the only equipment which would 
meet the minimum needs of the Government, and if such restricted 
need could have been justified under NASA PR 3.210 as “imprac- 
ticable to obtain competition,” resort should have been made to that 
authority rather than to brand-name or equal procurement. 

We have been informally advised by your Administration that the 
item procured was a relatively simple piece of equipment which was an 
off-the-shelf item insofar as the brand-name manufacturer was 
concerned. 

In view thereof, and the fact that there were 72 potential sources 
of supply of solar simulators, we suggest the possibility that the pro- 
curement was amenable to formal advertising procedures. In this 
regard, NASA PR 3.101(a) provides that “Procurement[s] shall be 
made by formal advertising whenever such method is feasible and 
practicable under the existing conditions and circumstances, even 
though negotiation may be authorized under Subpart 2 of this Part 
[circumstances permitting negotiation ].” 

Accordingly, and in view of the fact that the record before us is 
quite indicative of the competitive nature of these solar simulators 
and of the fact that performance specifications could be drafted to 
encourage effective competition, we suggest that these procurements 
be reviewed to ascertain the means whereby adequate and effective 
competition might be obtained in the future for these end items 
whether under formal advertising or pursuant to negotiation pro- 
cedures as contemplated by 10 U.S.C. 2304(g) and the implementing 


regulations. 
[ B-160096 J 


Gratuities—Reenlistment Bonus—Critical Military Skille—Reen- 
listment For Purpose of College Training 


Navy enlisted members who are discharged and reenlist in order to acquire the 
obligated 6-year period of service required to enroll for college under the Navy 
Enlisted Scientific Education Program which leads to a baccalaureate degree 
and officer candidate training for appointment as a commissioned officer are not 
entitled to the variable reenlistment bonus payments authorized by 37 U.S.O. 
308(g). The purpose of the bonus is to induce first-term enlisted members 

g skills in critically short supply to reenlist and not to induce members 
to enter the service educational programs leading to appointments as com- 
missioned officers. Although payments made to members reenlisting to meet 














Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 415 


obligated service requirements for college training will not be questioned, further 
payments, including yearly installments on account of reenlistments already 
entered into, should be promptly discontinued. 


To the Secretary of Defense, February 8, 1968: 


Our Defense Division has questioned the validity of the variable re- 
enlistment bonus payments being made to enlisted members of the 
Navy who are discharged and reenlisted in order to acquire the 
obligated period of service required to be enrolled for college training 
under the Navy Enlisted Scientific Education Program (NESEP). 

It appears from BUPERS Instruction 1510.69 that, under NESEP, 
enlisted members of the Navy, on their application, are selected to at- 
tend an uninterrupted 4-year maximum college training program 
leading to a baccalaureate degree, officer candidate training and ap- 
pointment as a commissioned officer in the Navy. One of the conditions 
for enrollment in NESEP is that the member must have 6 years of 
obligated service prior to transfer to a college. If the member does not 
have the 6 years of obligated service remaining in his current enlist- 
ment, he is discharged and reenlisted for a 6-year term. 

The case of Mr. Raymond F. Ruth, 527 07 46, provides an example 
of the type of payment to which we have reference. Ruth enlisted in 
the Naval Reserve on January 18, 1959, and entered on active duty 
November 10, 1960. During the period of active duty he achieved a 
rating of aviation antisubmarine warfare technician, first class (A-X1), 
designated by the Navy as a critical skill. He was selected to enter the 
NESEP at Purdue University and was discharged July 28, 1966, 
and reenlisted the following day for a 6-year period to meet the 
service requirements mentioned above. 

A military pay order was issued on July 29, 1966, authorizing 
Ruth to receive a variable reenlistment bonus of $7,617.60 and the 
payment of the first of six installments of $1,269.60. This latter amount 
was credited on his pay record covering the period July 1 to Decem- 
ber 31, 1966. By orders dated August 4, 1966, he was transferred from 
the U.S. Naval Training Center, Bainbridge, Maryland, to Purdue 
University, Indiana, to report not later than September 2, 1966, for 
duty under instruction in the NESEP. By orders dated April 1, 1966, 
he had been ordered to the Naval Service School at Bainbridge to re- 
port not later than May 31, 1966, for 9 weeks of orientation and final 
selection for the NESEP. 

The variable reenlistment bonus is authorized by 37 U.S.C. 308(g) 
which was added by section 3 of the act of August 21, 1965, Public Law 
89-132, 79 Stat. 547, and which provides in pertinent part as follows: 


(g) Under regulations to be prescribed a _ Secretary of Defense, or the 
Secretary of the with Coast Guard when it is not 


respect to 
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critical military skill and who is entitled to a bonus computed under subsection 
(a) of this section upon his first reenlistment may be paid an additional amount 
not more than four times the amount of that bonus. The additional amount shall 
be paid in equal yearly installments in each year of the reenlistment period. 
However, in meritorious cases the additional amount may be paid in fewer 
installments if the Secretary concerned determines it to be in the best interest 
of the members. * * * 


Regulations promulgated by the Secretary of Defense pursuant to 
that authority and in effect at the time of Ruth’s reenlistment are 
contained in Department of Defense Directive No. 1304.10 dated 
December 18, 1965, and current regulations are contained in Section B, 
Chapter 9, Department of Defense Military Pay and Allowances En- 
titlements Manual. Also, implementing regulations issued by the 
Secretary of the Navy are set forth in BUPERS Instruction 1133.18A 
dated May 19, 1966. 

DOD Directive No. 1304.10 states that its purpose is to prescribe 
the policies governing payment of the additional first reenlistment 
bonus to enlisted members for the purpose of improving first-term 
retention in critically short military specialties. It provides that the 
members shall be used in the specialty for which the variable reenlist- 
ment bonus is awarded unless the Secretary of the Military Depart- 
ment waives such use restriction based on the needs of the service. Thus 
the administrative regulations contemplate payment of the bonus only 
to a member who possesses a military skill in critically short supply, as 
an inducement to reenlist for the purpose of retaining the use of his 
service in such specialty. In our view such regulations reflect precisely 
the intent of Congress in authorizing the variable reenlistment bonus. 

In explaining the proposal to authorize the payment of a variable 
reenlistment bonus to qualified enlisted members, the Secretary of 
Defense in a hearing before the Committee on Armed Services, House 
of Representatives, 89th Congress, First Session, in connection with 
H.R. 5725 and H.R. 8714, emphasized the need of an additional induce- 
ment to retain enlisted members possessing skills in critically short 
supply and the cost of training a replacement for a man with such a 
skill who is lost to the service after one tour of duty. Those bills were 
superseded by H.R. 9075 which was enacted as Public Law 89-132. 
Also, see 45 Comp. Gen. 379 with respect to the legislative history of 
the variable reenlistment bonus provision. 

Nothing has been found in the legislative history of section 308 (g) 
to indicate any intent that the bonus was authorized for any purpose 
other than to induce first-term enlisted members possessing skills in 
critically short supply to reenlist so that such skill could continue to 
be utilized and not lost to the service. It seems obvious that in the 
case of members selected for college training under NESEP, leading 
to a baccalaureate degree and officer candidate training for appoint- 
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ment as a commissioned officer, that a reenlistment after such selection 
has been made in order to meet the period of obligated service required 
for that training is not a reenlistment for the purpose of utilizing the 
critical skill for which the bonus is intended. And, in such circum- 
stances, the Government must bear the expense of training a replace- 
ment—an expense which the bonus was intended to eliminate. 

It is reported by our Defense Division that in an informal discussion 
of this matter with representatives of the military departments, those 
representatives expressed the view that it makes no difference what 
the member will be doing after his reenlistment as long as he held 
the critical skill rating at the time of his discharge and reenlistment. 
This view is said to be based on our decision of October 17, 1966, 46 
Comp. Gen. 322. 

In that decision we considered the case a member of the naval service 
who extends his first enlistment for 2 years and is paid the regular 
reenlistment bonus for a 2-year enlistment and in addition he qualifies 
for and is paid a variable reenlistment bonus. Later, the member again 
extends his enlistment for 2 years and when that extension becomes 
effective, he is paid a reenlistment bonus for a 4-year enlistment less 
the amount paid for the first 2-year extension. The question concerned 
the basis on which the variable reenlistment bonus should be computed 
and whether entitlement would exist if the member’s rating had been 
removed from the variable reenlistment bonus eligible list at the time 
of the second extension. 

We held that under 37 U.S.C. 906(b) the two extensions are to be 
considered as one continuous extension for 4 years; that, if the member 
otherwise qualifies, his right to the variable reenlistment bonus is 
deemed to vest at the time of the first extension and that when the 
second extension becomes effective, he is entitled to the bonus computed 
on a 4-year reenlistment and at the rate applicable at the time of the 
first extension, less the previous payment. We further held that the 
fact that the member’s rating may have been removed from the eligible 
list of ratings at the time of his second extension would not defeat his 
entitlement, his right having vested at the time of the first extension. 

The above decision is readily distinguishable from the circumstances 
in Ruth’s case, however, since before Ruth reenlisted, it had been deter- 
mined that he would not continue to serve in the critically needed 
capacity for which the bonus was intended, and he was not reenlisted 
for that purpose. His reenlistment was solely for the purpose of meet- 
ing the obligated service requirement of the NESEP college training 
program leading to appointment as a commissioned officer. We find 
nothing in the law or its legislative history which indicates any intent 
on the part of Congress that the variable reenlistment bonus is intended 
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as an inducement for members to enter the service educational pro- 
grams leading to appointments as commissioned officers. 

It is recognized that section 308(g) of Title 37, U.S. Code, does not 
specifically provide that entitlement to the variable reenlistment bonus 
shall exist only if the member is reenlisted for the purpose of utilizing 
the critically designated military skill which he possesses. And we have 
recognized that regulations may not curtail the bonus after entitlement 
has vested by requiring that the member continue to satisfactorily per- 
form his duties in the specialty for which the bonus was authorized. 
45 Comp. Gen. 379. However, the legislative history shows that the 
only purpose in authorizing the bonus was as an inducement to first- 
term enlisted members possessing a critically needed military skill so 
that such skill would not be lost to the service and the training of a re- 
placement required. In effect, the bonus is a form of additional com- 
pensation for individuals serving in the critical military skills and, 
while payment of the bonus is not affected by subsequent duty changes, 
the enlistment must be for that purpose. Therefore, we are of the 
opinion that payment of the variable reenlistment bonus is not author- 
ized to enlisted members who have been selected for college training 
under the Navy Enlisted Scientific Education Program or other 
similar programs and who are reenlisted for the purpose of meeting 
the obligated service requirements for such training. 

In view of the apparent misunderstanding by the military depart- 
ments of the proper application of our decision of October 17, 1966, 
we will not question bonus payments otherwise correct that have been 
made incident to such reenlistments. However, further payments, 


including yearly installments on account of such reenlistments already 
entered into, should be promptly discontinued. 


{ B-163268 J 


Foreign Aid Programs—Military Assistance—Purchase or Acquisi- 
tion of Weapons—Prohibition 


The prohibition in the Foreign Assistance ana related Agencies Appropriation 
Act, 1 own as the Conte-Long amendments—against the use of the funds 
to aeomen the “purchase or acquisition” of sophisticated weapons system by or 
for any underdeveloped ee other than those specifically exempted, unless 
the President determines such purchase or acquisition is vital to the national 
ome, and so peneme * to Congress, ,ae to military grant aid as well as to 

military sales program. e legislative history of the act evidences 
an aemeall to prevent selling and aaeauee coped ticated weapons to underdeveloped 
countries in order to conserve their resources for economic and social programs, 
and to prevent an arms race, Therefore, to exempt military grant aid from the 
prohibition would defeat its purpose. 
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Words and Phrases—* ion” 


The word “acquisition” in the phrase “purchase or acquisition” as used in the 
Foreign Assistance and Related Agencies Appropriation Act, 1968, is much 
broader in scope than the word “purchase,” a word generally used to indicate 
the sale of an article, in other words to indicate that the article was bought, 
whereas the word “acquisition” is considered to mean obtaining an article 
by any means whatsoever. 


To the Secretary of Defense, February 8, 1968: 


By letter of January 3, 1968, the Assistant Secretary of Defense 
(Comptroller), refers to certain provisions in the Foreign Assistance 
and Related Agencies Appropriation Act, 1968, Public Law 90-249, 
81 Stat. 936, which, he states, are known as the Conte-Long amend- 
ments, These provisions read as follows: 


* * * Provided further, That none of the funds contained in this paragraph 
and none of the funds contained in the military assistance credit sales revolving 
fund shall be used to finance directly or indirectly the purchase or acquisition 
of sophisticated weapons systems, such as missile systems and jet aircraft for 
military purposes, by or for any underdeveloped country other than Greece, 
Turkey, Iran, Israel, the Republic of China, the Philippines, and Korea unless 
the President determines that such purchase or acquisition of weapons systems 


are vital to the national security of the United States and reports within 30 
days each such determination to the Congress: * * * [Italic supplied.] 


* - . * . * . 


Spo. 119. The President is directed to withhold economic assistance in an 
amount equivalent to the amount spent by any underdeveloped country other 
than Greece, Turkey, Iran, Israel, the Republic of China, the Philippines, and 
Korea for the purchase of sophisticated weapons systems, such as missile sys- 
tems and jet aircraft for military purposes from any country, unless the Presi- 
dent determines that such purchase or acquisition of weapons systems are vital 
to the national security of the United States and reports within 30 days each 
such determination to the Oongress. 


In the first quoted amendment (proviso) the Assistant Secretary 
calls our attention to the words “purchase or acquisition.” He states 
that these words may be read as referring only to reimbursable trans- 
actions, whether directly financed through a Government-to-Govern- 


ment sale or a commercial sale indirectly financed through Government 
guaranties or Government payments to the commercial supplier; but 
that alternatively, it may be argued that this language was intended 
to restrict the grant aid (military assistance) program as well as the 
foreign military sales program. Accordingly, our opinion on this 
issue is sought. 

The Assistant Secretary expresses the view that it is evident not 
only from the legislative history but also from the second amendment 
quoted above (section 119, 22 U.S.C. 2316 note), that the primary if 
not the only concern of Congress in adopting these amendments was to 
discourage the purchase of sophisticated weapons by less developed 
countries. He states that it was believed by the Congress that were 
these purchases curtailed, Latin American and other less developed 
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countries would not divert their limited resources from domestic 
economic development needs, and that, concomitantly, less United 
States money would be required as foreign aid, and that to accomplish 
this goal, the Congress took a two-pronged approach. He points out 
that the first amendment prohibits the use of foreign assistance funds 
to finance the “purchase or acquisition” of sophisticated weapons from 
United States sources; and that the second amendment penalizes a 
country which purchases such weapons from United States or third 
country sources by withholding an equivalent amount of economic aid. 
The Assistant Secretary advises that this two-pronged approach 
was deemed necessary because of the changed nature of the military 
assistance and foreign military sales programs. He reports that until 
recently, virtually all defense articles furnished by the United States 
to less developed countries were provided on a grant basis; but that 
during the past 5 years, however, pursuant to the requirement of 
section 506(c) of the Foreign Assistance Act of 1961, as amended, 22 
U.S.C. 2314(c), grant military aid has been progressively reduced and 
increased emphasis had been placed on foreign military sales. As a 
result of this growing change in the relative size of the two programs 
he informs us that the Congress became concerned that United States 
economic assistance dollars and indigenous resources were being di- 
verted to create unnecessarily large military establishments. The 
Assistant Secretary states that because of this concern and the related 
concern about the development of arms races, the Conte-Long amend- 
ments were proposed by the House Committee on Appropriations. He 
points out that Mr. Long, speaking on the Floor of the House on 
December 14, 1967, made the following statement : 
* * * this foreign aid bill is intended, among other things to put an end to the 
squandering of American money by military elites in poor countries—elites more 


interested in feeding their own pride than their own hungry fellow citizens. 
(Con. Rec., Dec. 14, 1967 at H. 17000). 


The Assistant Secretary’s letter continues : 


That this concern was directed at the sales program and not at the grant military 
assistance program is evident from the nature of the complaint. In the words of 
Mr. Conte in his “Additional Views” appended to the Report of the Committee 
on Appropriations: “It is important that less developed countries not be en- 
couraged to divert their limited resources from programs of economic and social 
development to building military establishments larger than are necessary to 
maintain internal security and defend against border incursions * * * we are 
dealing with countries who simply cannot afford to and do not have any need to 
invest their limited resources in the sophisticated devices that man has invented 
to destroy himself.” (H. Rept. No. 891, 90th Cong., 1st sess., p. 28). [Italic sup- 
plied.] Clearly, this complaint is not directed at grant aid. Under the grant aid 
program, it is United States funds—not recipient country funds—which are 
invested in such weapons. 

This conclusion is borne out by the caption of the section of Mr. Conte’s “Addi- 
tional Views” describing the amendments, which reads “Restricting Sales of 
Sophisticated Weapons” (Id. at p. 27) and his explicit description therein of the 
amendments, namely, that “Our bill this year has two new provisions dealing 
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with the sale of sophisticated military weapons.” (J5id). Similarly, the body of 
the report itself summarizes the amendment as prohibiting the use of funds to 
finance the “purchase” of sophisticated weapons by or for any less developed 
country. (Id. at p. 20; see also p. 27.) 

The Assistant Secretary refers to (and quotes) certain statements 
of Mr. Long (one of the sponsors of the amendment) in the Congres- 
sional Record as being in accord with the foregoing. He states that the 
same interpretation of the scope of the amendment was also shared 
by the Senate and in support thereof refers to the following statement 
in the Report of the Senate Appropriations Committee (S. Rept. No. 
807, 90th Cong., 1st sess., p. 16) : 

Section 119, included in the bill in the House committee, has been deleted by the 
Senate committee. Under the heading, “Military Assistance,” it was explained 
that the committee has included in the bill language which is similar to language 


agreed to in the authorization act relating to the subject of underdeveloped 
countries purchasing sophisticated military equipment. 


On the basis of the legislative history of the amendments, the Assistant 
Secretary is of the view that there can be no doubt that it was not the 
grant aid program but the foreign military sales program and the 
role of the United States as a competitive supplier which troubled the 
Congress. He states that no contention was made that the grant aid 
program produced the asserted evils. which Congress wanted to 
prevent. 

Assuming this to be the case, the Assistant Secretary questions 
whether the Congress used language which necessarily, if unintention- 
ally, also covers the grant aid program. He again points out that the 
first amendment (the proviso) speaks of “acquisition” as well as “pur- 
chase.” While he agrees that “acquisition” could be read as including 
military grant aid, he believes that in light of the legislative history of 
the amendments it would be more reasonable to read the word “acquisi- 
tion”as a synonym for “purchase,” used out of an over-abundance of 
caution in drafting because of several techniques employed in financing 
foreign military sales which—he states—had received widespread 
publicity at the time, such as the so-called “country X” loans of the 
Export-Import Bank. 

That the word “acquisition” in the Conte-Long amendments is used 
only in a sales context is also demonstrated—according to the Assistant 
Secretary—by the fact that it is used as the object of the verb “finance,” 
a verb not used by the Congress in the context of furnishing defense 
articles and defense services on a grant basis. In support of this state- 
ment he refers to various sections of the Foreign Assistance Act of 
1961, as amended (namely, sections 503(a), 524, 521(b), 507 and 508 
(22 U.S.C. 2311(a), 2316, 2341, 2315)). Based on the language used 
in the various sections of the last cited act to refer to grant aid, he 
concludes that the terms used to refer to military grant aid are “terms 


313-968 O-69—29 
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of art” and are so recognized by the Congress. He states that if the 
Conte-Long amendments had been intended to apply to grant aid, the 
Congress clearly knew how to express that intent; and that inasmuch as 
the Congress did not use the language customarily used to refer to 
grant aid, that is persuasive evidence that it had no such intent. 

The Assistant Secretary’s letter continues : 


Mention should also be made of other language in the first Conte-Long amend- 
ment which might be misread by the uninitiated. The amendment not only 
addresses funds contained in the “military assistance credit sales revolving 
fund’’* but also “the funds contained in this paragraph,” i.e., the appropriation 
line item for “military assistance.” It might be thought from this reference to 
military assistance funds—if read out of context from the statutory scheme— 
that the scope of the amendment includes grant aid. This reference must be read, 
however, in the context of section 524(a) of the Foreign Assistance Act, which 
confers the authority for the Foreign Military Sales Fund. That section provides 
that the capital of the fund shall be obtained by the transfer of military assist- 
ance appropriations into the Fund by the President in such amounts as he may 
determine. The presentation to the Congress of the FY 1968 sales program con- 
templated that $60 million of military assistance appropriations would be so 
transferred for financing the sales program, which required $120 of obligational 
authority. The balance of the funds needed were to come from repayments by 
purchasing countries to the Fund. 
For the foregoing reasons, we have concluded that the Conte-Long amend- 
ments do not apply to grant military aid. We have hesitated, however, to issue 
an opinion to that effect because of certain remarks made by Mr. Conte during 
debate on the Conference Report which could be interpretated as meaning that 
he may have intended to prohibit grant aid of sophisticated weapons as well as 
sales. These remarks were: 

“* * * there is no way in the world that the United States can give or sell 

these planes to any underdeveloped country in Latin America.” (Cong. Rec., 

Dec. 14, 1967 at H. 17001.) 


* . * * * * * 


“For the life of me, Mr. Speaker, I cannot see how selling or giving F 5’s to 
Latin American countries or the purchase by Latin American countries of 
jet fighters from any country in the world * * *.” (Jd, at H. 17002.) 

In the Assistant Secretary’s opinion, these remarks of Mr. Conte 
were not as carefully considered as his formal “Additional Views” 
and are neither consistent with the overall legislative history of the 
amendments nor their language. Since they were made by one of the 
sponsors of the amendments, however, your Department thinks it ap- 
propriate to request a ruling from the General Accounting Office. 
Accordingly, our consideration of the question is requested. 

Certain of the portions of the legislative history of the Conte-Long 
amendments, including some of those parts referred to in the Assistant 
Secretary’s letter, might seem to indicate that the Congress was con- 
cerned only with sales of sophisticated weapons and not to grants of 
such weapons under the military grant aid program. However, a 
careful examination of the complete legislative history leads us to a 
different conclusion. 

It is clear from the legislative history of the amendments that the 
purpose of the amendments and the concern of the Congress (and the 
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sponsors) was two-fold. First, it was believed that the purchase of 
sophisticated weapons by the less developed countries from their 
limited resources diverted such resources from domestic economic 
development needs and, coincidently, might require more United 
States funds as foreign aid. Second, the Congress was concerned with 
the United States doing anything that might assist or encourage an 
arms race between underdeveloped countries. Thus, the purpose of the 
Congress in enacting the amendments was (1) to prevent, if possible, 
the diversion of the limited resources of underdeveloped countries for 
sophisticated weapons, and (2) to prevent an arms race. 

It is obvious that if the United States furnishes sophisticated weap- 
ons to an underdeveloped country either by way of purchase (sale) 
or grant it might contribute to an arms race. Thus, it is clear that fur- 
nishing underdeveloped countries sophisticated weapons under the 
military grant aid program could produce one of the asserted evils 
which the Congress wanted to prevent, i.e., an arms race. Hence, to 
hold that the appropriation proviso quoted above does not apply to 
the grant aid (military assistance) program might tend to defeat one 
of the principal purposes of the proviso. 

In connection with the intent of the amendments, note the follow- 
ing pertinent discussion from Part I of the House Hearings of the 
Foreign Assistance and Related Agencies Appropriation for 1968 
(page 586) : 


Mr. Conte. How about the underdeveloped countries? What about when 
Ethiopia wanted fighter planes and bombers and we gave them or sold them to 
that country ? 


* * * * * * * 


Mr. Conte. Could you give the answer to the Ethiopian problem specifically? 

Mr. Kuss. While I am looking for that, let me make the general comment that 
in these countries we have declined requests of theirs in requirements three 
times—we have declined three times to sell the amount of the requests. So you 
can see very quickly that from our point of view we are not selling what they 
are requesting. 

Truthfully, I do not recall having sold anything to Dthiopia. 

Mr. Conte. You must have given them those planes, then. 

Admiral Hetnz. It was a grant aid program. 

Mr. Conte. Let the record show we gave the planes to them, which is even 
worse. 

I do not think they had money to buy them anyway. I do not know how they 
got the money to fly them. [Italic supplied.] 


As you are aware, Mr, Conte was one of the sponsors of the amend- 
ments, and it is clear from the foregoing that he was concerned with 
grants of sophisticated weapons. 

Also, in connection with the congressional intent and concern, in 
addition to the remarks of the sponsors of the amendments referred to 
in the Assistant Secretary’s letter, your attention is called to other 
statements made by the sponsors of the amendments and other Mem- 
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bers of the House during discussions on the bill (H.R. 138893) which 
became the Foreign Assistance and Related Agencies Appropriation 
Act, 1968. For example, during House floor debate on the measure 
prior to its enactment by the House, the following pertinent state- 
ments were made by Mr. Conte: 


Mr. Speaker, the amendments involved here deal with the selling of sophisti- 
cated weapons of war to most underdeveloped countries. One amendment will 
prevent the selling and the giving of these sophisticated weapons of war such 
as jet fighters and missile systems to these countries. The other amendment 
against which a point of order may lie would be that if these countries went 
out and bought sophisticated weapons of war such as jet fighters from any other 
country in the world, including the United States, then economic assistance 
would be cut down to that country accordingly. I am particularly concerned 
with the situations in Latin America and Africa. 

Mr. Speaker, I have sat on the Subcommittee on Foreign Operations for 9 
years on the Committce on Appropriations. I have never tried to trespass upon 
the jurisdiction of the Committee on Foreign Affairs. Mr. Speaker, for 9 years 
I have heard members from the executive branch come before our committee 
and testify that they agree with us that these developing nations and these 
underdeveloped nations throughout the world should not have these sophisticated 
weapons of war. 


Mr. Conte. And year after year when they would come back we would ask 
them the same question and they would have some excuse as to why they sold 
or gave these weapons of war to these underdeveloped nations. 


Mr. Conte. Mr. Speaker, I have read the authorization bill and it simply does 
not go far enough with respect to the issues covered in our appropriations bill. 

Mr. Speaker, if any of these countries in Latin America or in Africa get 
into an arms race in sophisticated weapons of war, their economic assistance 
should be cut down accordingly. (113 Cong. Rec., Nov. 16, 1967, H. 15409.) 
[Italic supplied. ] 


Also: 


Mr. Contre. * * * 


* * * » * * * 


I also strongly urge the approval of two new provisions in our bill dealing 
with restricting the sale of sophisticated military weapons to less-developed 
countries. One provision in effect prohibits the use of our military assistance 
program and of the Defense Department’s revolving credit sales fund to finance 
the purchase or acquisition of sophisticated weapons for or by most less- 
developed countries. 


* a ~ * * * * 


I would certainly add to that list an item like a submarine. These are basically 
the kinds of weapons that are not needed to maintain internal security and 
which we should not be assisting less-developed countries in acquiring or 
purchasing. 

Our provisions are designed to deal with basic and fundamental issues. Our 
country should play no role in assisting or encouraging any arms race in these 
cowntries which cannot afford to spend their limited resources on unnecessary 
sophisticated military hardware. I have been deepiy concerned for some time 
with the development of an arms race in Latin America. I am similarly con- 
cerned with this development in Africa. 

The control and limitation of arms in the world today is a matter of the 
highest concern. Arms races in these areas would constitute action which can 
only be described as dangerous and wasteful. This country should not be a party 
to such actions, ° 
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I do not believe that our refusal to play a role in these events represents an 
interference in the affairs of other nations. I believe, rather, that it is our re- 
sponsibility to avoid assisting or encouraging acts which we believe to be wrong. 

We are dealing with countries who cannot afford to, and do not have the need 
to, invest their precious limited resources in sophisticated military weapons. 


We must make a total effort to prevent this from occurring. Such effort must 
include our refusal to supply them with sophisticated military weapons. (113 
Cong. Rec., Nov. 16, 1967, H. 15420.) [Italic supplied. ] 


Further, during floor discussion Mr. Cohelan stated that:. 


These weapons, sophisticated and often otherwise, are contributing to a most 
dangerous and costly arms race. Not only are these expensive weapons using 
social development funds, but they are putting most deadly and destructive 
suaree in the hands of countries which may not be able to avoid the use of 

em. 

It should be a matter of firm American policy to avoid furtherance of this 
deadly and diverting race. 

The United States cannot control the internal affairs of other sovereign states, 
but we can induce those states which receive our aid to spend their resources 
and those they receive from us for constructive and worthwhile projects. The 
arms race is not such a project. (113 Cong. Rec., Nov. 16, 1967, H. 15432.) 
{Italic supplied. ] 


Mr. Long (one of the sponsors) remarked that: 


Mr. Chairman, I believe we gave India her chance. We gave India a great 
many weapons, and I believe most of us realize that they used them, not against 
the Communist aggressors, but against a friendly country—or a country, at 
least, which is to us—and one that we were hoping to help. 

I might say to the gentleman that my first concern with this whole business 
was when I was in the Amritsar-Lahore sector of the 15th Indian Division 
Headquarters, and I saw a whole park full of tanks which we had given to 
Pakistan destroyed by tanks and antitank weapons we had given to India. 
At that time it dawned on me that our foreign aid program had achieved the 
ultimate in perversion. (113 Cong. Rec. Nov. 17, 1967, H. 15517.) [Italic supplied.] 


Additionally : 


Mr. Fraser. I would just like to say, I do not think this is a very good provi- 
sion. But I want to say that the reason this is in the bill is because the U.S. 
Government has not done a very good job with respect to the allocation, or the 
sale of arms around the world. 

+ * a * + oe * 

Mr. CoHELAN. I thank the gentleman for yielding. I just want to refer to two 
points: First, in reference to some of the ironies of military assistance—and 
this has already been referred to—the only reason I comment is because my good 
and dear friend, the gentleman from New York [Mr. Bingham] has raised the 
subject. In fact, it was because we gave such substantial weapons systems to 
one of these countries that we got into trouble with the other country. (113 
Cong. Rec., Nov. 17, 1967, H. 15518.) [Italic supplied.] 


Subsequently the House passed the bill with the so-called Conte-Long 
amendments included. 

Concerning the effect of the Conte-Long amendments as contained 
in the bill as passed by the House, note the following remarks from 
the Senate Hearings on the same bill (pages 341, 342 and 363) : 

Senator Surru. I would like to read from page 20 of the House Report: 


In addition, the Committee has included two language provisions in the accom- 
panying bill not heretofore carried. The first provision prohibits the use of 





426 DECISIONS OF THE COMPTROLLER GENERAL [47 


military assistance funds and the use of funds in the credit sales revolving 
fund to finance the purchase of sophisticated weapons such as missile systems 
and military jet aircraft by or for any underdeveloped country except Greece, 
Turkey, Iran, Israel, the Republic of China, the Philippines, and Korea. The 
second provision requires a Presidential determination before the military 
assistance program for any country can be increased above the amount justified 
before the Congress. A related provision—Section 119 of the General Provisions— 
is recommended by the Committee which directs the President to withhold an 
equivalent amount of economic assistance from any country, with the exceptions 
of the same seven countries noted above, which purchases sophisticated weapons 
systems such as missile systems and military jet aircraft. 


Morocco-ALGERIA MILITARY IMBALANCE 


Mr. Secretary, my question is: What countries do you know of or have informa- 
tion on that are buying or contemplating the purchase of sophisticated weapons 
such as missile systems and military aircraft and so forth where the United 
States is providing these countries with assistance under your programs? 

Mr. MoNAmMara., Basically, the provisions discussed on page 20 would prohibit 
the use of either grant aid or credit sales for the acquisition of these so-called 
sophisticated systems by any one of the less-developed nations other than the 
seven specifically exempted. This would be particularly restrictive in connection 
with a nation such as Morocco, for example, which faces a [deleted] potential 
threat from Algeria. Algeria has received over the past few years over $200 
million worth of military aid from the Soviet Union. Algeria today has an air 
force—I will put the figures in the record subsequently—approximately three 
or four times the size of the Moroccan Air Force. 

Under these circumstances, it is reasonable for Morocco to feel the need for 
buying a limited number of jet aircraft. She has approached us and negotiated 
for the purchase of F-5 aircraft from us. We would have been prohibited by this 
proposed provision from selling her those F—5 aircraft. Because of the prohibition, 
we would have been prevented from making a contribution toward stability in 
the area. There is an imbalance militarily [deleted] between Algeria and 
Morocco as a result of the substantial flow of Soviet arms to Algeria in the 
last 2 or 3 years. We believe this imbalance could be reduced by some limited 
buildup in the Moroccan forces. If it is not, tensions and instability in the area 
will increase. We, therefore, agreed to provide a very limited amount of military 
equipment to Morocco including the F—5 aircraft. In this way, while discouraging 
an arms race, we are assisting in the development of modest defensive forces that 
will serve to lessen tensions and contribute to stability in the area. The restric- 
tion would have prevented us from responding to the earlier Moroccan request 
and would prevent a similar stabilizing action on our part in the future. This 
restriction would prevent us even from replacing losses arising from aircraft 
accidents in the future with the result that existing imbalance would be 
aggravated. [Italic supplied.] 


= * = 2 * . * 
Secretary MoNamara. * * * 


s * * * * * * 


The second problem we have is with the so-called Oonte-Long amend- 
ment which restricts the grant or sale of so-called sophisticated equipment to 
certain countries. That is a very serious restriction. 

Senator Pastore. Could we rewrite that in a way that would be acceptable to 
you without eliminating it entirely? The reason why I say that is for practical 
purposes. Reading the section, it has a tremendous amount of appeal. I think it is 
a matter of carrying out your objective, yet preserving it and yet rewriting it in 
such a way that it will be acceptable. 

Secretary McNamara. I think the Congress has realized over the years that 
there are a number of restrictions in the foreign aid legislation which are 
desirable with certain exceptions, and it has provided for those restrictions and 
for the exceptions by language which gives the President, upon his determination, 
authority to make exceptions in those cases. I think we might be able to apply 
that principle to this particular provision, 
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ALTERNATIVE LANGUAGE 


Senator Pastore. Try to work out some alternative language. 
Secretary MoNAMARA. We will do so, Mr. Chairman. 
Senator Pastore. I think if we go im for olear deletion we won't get very 


far. 
Secretary MONAMARA. We will be happy to do so. 


The immediately preceding remarks make it clear that the Conte- 
Long amendments, or at least the proviso, were considered by the 
Secretary of Defense to apply to the grant military aid program. 

Subsequently, in the bill passed by the Senate the second amendment 
(section 119 above) was omitted and the proviso (first quoted amend- 
ment) was amended to read as follows: 


Provided further, That none of the funds appropriated in this paragraph (in- 
cluding funds used for the military assistance credit sales revolving fund) 
shall be used to finance directly or indirectly the purchase or acquisition of 
sophisticated weapons systems, such as missile systems and jet aircraft for 
military purposes, by or for any underdeveloped country, when the President 
finds that such funds or the recipient or purchasing country’s own resources are 
being used for unnecessary military expenditures, to a degree which materially 
interferes with its development. In making such finding, the President shall take 
into account (1) the percentage of the recipient or purchasing country’s budget 
which is devoted to military purposes, and (2) the degree to which the recipient 
or seasean’ country is using its foreign exchange resources to acquire military 
equipment. 


However, the bill as finally enacted into law contained the House 
version of the two provisions amended to provide that the funds 7 
question could be used for sophisticated weapons for underdevelope 
countries if the President determined that the furnishing of sucl 
weapons to (i.e., the purchase or acquisition thereof by) such coun- 
tries was vital to the national security of the United States and reports 
within 30 days each determination to the Congress. 

As indicated in the Assistant Secretary’s letter, certain remarks 
made by Mr. Conte during floor debate on the Conference Report indi- 
cate that the proviso would prohibit grant aid of sophisticated weapons 
as well as sales. Moreover, Mr. Cohelan also made the following re- 
marks during House floor debate which would lead to the same 


conclusion : 


Mr. Speaker, I will not long detain the House, but I would like to reiterate the 
point that the House is earnest and firm in its belief that the underdeveloped 
nations of the world should not squander their resources on sophisticated 
weapons. Nor should the United States put these weapons in the hands of these 
countries, unless our own direct and immediate national security is at stake. 

The reasons for this belief are simple. First, these countries should be concen- 
trating their efforts on bettering the lives of their people, and not on amass- 
ing military prestige. The United States should foster social and economic 
development and it should not foster the diversion of precious resources for 
military adventures. Secondly, the wider the spread of these sophisticated and 
deadly weapons, the greater the chance that they will one day be used. And if 
they are used, we know that there is a chance that it will not be against an 
enemy of the United States but against an ally of the United States—as we have 
seen in the cases of India, Pakistan, Greece, and Turkey. 
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Under the provisions of this bill weapons like the F-5 and F-104 and modern 
destroyers and other vessels will not be made available by the United States 
unless our immediate national security is threatened. And countries purchasing 
such weapons from other countries can expect their aid from the United States 
to be reduced accordingly. We have allowed the President the discretion to 
provide these sophisticated weapons if he makes a determination of a direct 
and immediate thréat—not a remote or hypothetical threat—to our national 
security. We expect the President will not make such determinations without 
the clearest justification. (118 Cong. Rec., Dec. 14, 1967, H. 17001.) [Italic 


supplied. ] 


While we are not in a position to state whether the remarks made 
by Mr. Conte during floor debate on the Conference Report were as 
carefully considered as his formal “Additional Views,” we do not 
agree with the Assistant Secretary’s view that such remarks “are 
neither consistent with the overall legislative history of the amend- 
ments nor their language.” Moreover, we believe that the remarks 
of Mr. Conte during debate on the Conference Report are consistent 


with remarks he made on the floor of the House on the amendments 


during its original consideration of the appropriation act involved. 

Further, contemporaneous with (i.e., on the same day), but after 
the passage by the Congress of the bill which became the Foreign 
Assistance and Related Agencies Appropriations Act, 1968, Mr. Long 


made the following statement on the floor of the House (118 Cong. 
Rec., Dec. 15, 1967, H. 17209, H. 17210) : 


Mr. Speaker, today the Congress has approved the foreign aid appropriation 
bill which contains amendments that prohibit the sale or gift of sophisticated 
weapons to poor nations, and which curtails economic aid to these countries if 
they buy such weapons despite this prohibition. 

I hereby call on and respectfully ask Secretary of State Rusk to make a public 
declaration that the United States will not give or sell supersonic jets to Latin 
American nations and other underdeveloped countries. 

In a letter some time ago Secretary Rusk indicated his feeling that the 
majority of the Congress supports jet sales to Latin American countries. This 
has now been shown by a rolicall vote of the Congress to be erroneous. Both 
the language of the amendments and their legislative history, as developed in 
the House debate, makes it clear that all sophisticated weapons systems io 
underdeveloped countries other than those specified in this bill must stop. 

This foreign aid bill is intended to put an end to the squandering of American 
money on military elites in poor countries—elites more interested in feeding their 
own pride than their hungry fellow citizens. 

Now that the Congress has made the purpose clear, it is up to the State De- 
partment to make clear its intent to comply with this directive. [Italic supplied. ] 


Finally, insofar as the legislative history is concerned, note the fol- 
lowing concerning the proviso from the statement of the managers on 
the part of the House accompanying the Conference Report (H. Rept. 
No. 1046) on the appropriation act involved (page 5) : 


Amendment No. 19—Military Assistance: Reported in technical disagreement. 
The managers on the part of the House will offer a motion to insert language 
similar to that proposed by the House together with a provision that the Presi- 
dent may use such funds when he determines that the furnishing of sophisticated 
weapons to underdeveloped countries is vital to the national security of the 
United States and reports within 80 days each determination to the Congress. 
[Italic supplied.] 
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The word “furnish” is broad in scope and has been held to mean to 
supply, provide, give, or afford, whether gratuitously or otherwise. 
See Tacke v. Hauser, 74 N.W. 2d 219 and Drucker v. State Board of 
Medical Examiners, 300 P. 2d 197. Obviously then “furnishing” would 
include the selling or the granting of sophisticated weapons to under- 
developed countries. 

We have not overlooked the fact that in the legislative history of 
the amendments in question there are a number of other statements or 
remarks in addition to those cited or quoted by the Assistant Secretary 
that might be construed as supporting the position that the amend- 
ments apply only to the military sales program. It would be reasonable 
to conclude, however, that the reason that in the legislative history 
of the amendments involved, much of the concern is directed at the 
sales program, and many of the references therein are to such pro- 
gram, is because pursuant to the requirements of section 506(c) of 
the Foreign Assistance Act of 1961, as amended, the grant military aid 
program is required to be (and has been) progressively reduced and 
increased emphasis has been placed on sales. This is not to say, how- 
ever, that the Congress (as well as the sponsors of the amendments) 
were not concerned with underdeveloped countries obtaining sophisti- 
cated weapons under the grant military assistance program. As in- 
dicated above, it would hardly be reasonable to conclude, in view of 
one of the major purposes of the amendments, that the Congress, 
while prohibiting the use of funds to finance the purchase of such 
weapons to underdeveloped countries, would have no objection to the 
furnishing of sophisticated weapons to such countries under the 
military assistance (grant) program. 

In any event, in our opinion the tenor of the legislative history as 
a whole, and more particularly those parts we cite and quote above, 
make it evident that the Conte-Long amendments (or at least the 
first amendment (the proviso) quoted above) were aimed at the 
“siving” (grant program) of sophisticated weapons as well as the 
“purchase” (sales program) of such weapons. Further, the second 
quoted amendment (section 119) does not require the conclusion that 
the proviso is applicable only to purchases of weapons. The granting 
of such weapons under the military assistance program is under the 
control of the United States. However, the purchase of sophisticated 
weapons by underdeveloped countries from other than the United 
States is not subject to the same control. Thus, it is clear that the 
primary purpose of the second quoted amendment is to discourage 
underdeveloped countries from purchasing sophisticated weapons 
from other countries. 

We assume from the tenor of the Assistant Secretary’s letter that 
he would agree that if it be concluded from the legislative history of 
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the appropriation act that the Congress intended that the Conte- 
Long amendments apply to grant military aid as well as purchases or 
sales, there is no question but that the Congress used language in the 
first quoted amendment (the proviso) which covers the military grant 
aid program. 

Be that as it may, the paragraph containing the first quoted amend- 
ment (the proviso) reads, in pertinent part, as follows: 


Military assistance: For expenses authorized by section 504(a) of the Foreign 
Assistance Act of 1961, as amended, including administrative expenses au- 
thorized by section 686(g¢)(1) of such Act, which shall not exceed $21,400,000 
for the current fiscal year, and purchases of passenger motor vehicles for 
replacement only for use outside the United States, $400,000,000: * * * Provide? 
further, That none of the funds contained in this paragraph and none of the 
funds contained in the military assistance credit sales revolving fund shall be 
used to finance directly or indirectly the purchase or acquisition of sophisticated 
weapons systems, such as missile systems and jet aircraft for military purposes, 
by or for any underdeveloped country other than Greece, Turkey, Iran, the 
Republic of China, the Philippines, and Korea unless the President determines 
that such purchase or acquisition of weapons systems are vital to the national 
security of the United States and reports within 30 days each such determination 
to the Congress * * *, [Italic supplied.] 


Assuming that the literal import of the words used in the above 
proviso (first quoted amendment) is consistent with the legislative 
intent, there is no question but that the proviso is applicable to grants 
of sophisticated weapons to underdeveloped countries (with certain 


exceptions not pertinent here) under the military aid program, as well 
as to the “purchase” or sale of such weapons. In other words, it is 
clear from the language of the proviso that none of the funds contained 
in the above-quoted paragraph and none of the funds contained in 
the military assistance credit sales revolving fund may be used to 
finance directly or indirectly the purchase or acquisition of sophisti- 
cated weapons systems by or for underdeveloped countries. The proviso 
speaks of the use of funds contained in either “this paragraph” (i.e., 
the appropriation line item for “military assistance”), or in the “mili- 
tary assistance credit sales revolving fund,” to finance directly or in- 
directly the “purchase” or “acquisition” of sophisticated weapons sys- 
tems “by” or “for” underdeveloped countries, As indicated by the 
Assistant Secretary, the word “acquisition” is much broader in scope 
than the word “purchase.” “Purchase,” is used generally to indicate 
the sale of an article (in other words that the article was bought). 
“Acquisition” generally is considered to mean obtaining an article by 
any means whatsoever. Of course, there is nothing in the proviso itself 
to indicate that the word acquisition was used out of an over-abundance 
of caution. Moreover, it is an elementary rule of statutory construction 
that effect must be given, if possible to every word, clause and sentence 
of a statute. Section 4705, Sutherland, Statutory Construction, 3rd 
edition. Nor does reading such reference to military assistance funds 
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in the context of section 524(a) of the Foreign Assistance Act of 1961, 
as amended by Public Law 90-137, require the conclusion that the 
Conte-Long amendments (or at least the proviso) do not apply to 
grant military aid or assistance. 

Further, we see no clear-cut connection between statements made 
explaining an amendment to section 16(c) of the Inter-American 
Development Bank Act, 22 U.S.C. 283m, and the language used in the 
amendments involved here. Also, we question whether the terms used 
in other statutes to refer to military grant aid must be considered 
“terms of art,” and have been so considered by the Congress. Nor do we 
agree that because the Congress did not employ in this statute the same 
language it used in an earlier statute to refer to grant aid, we must 
conclude that the Congress did not intend the language used in this 
statute to apply to grant aid, since the language used is broad enough 
to encompass grant aid, and the legislative history discloses that it was 
so intended. 

As to whether the word “finance” is a verb not used by the Congress 
in the context of furnishing defense articles and defense services on 
a grant basis, note the last sentence on page 18 of H. Rept. No. 891 
(on H.R. 13893) which appears under the heading “Military Assist- 
ance” and reads as follows: 

The budget program of $688.7 million is to finance a grant materiel and/or 
training program in 32 countries and a training-only program in 18 countries, as 
follows * * *, [Italic supplied.] 

In summary, considering the overall legislative history of the amend- 
ments in question, as well as the purposes of the amendments, together 
with the language used in the proviso itself, it is our view that there 
is included within the scope of the proviso the grant aid military 
assistance program as well as the foreign military sales program. 
Therefore, funds contained in the appropriation paragraph in ques- 
tion or in the military assistance credit sales revolving fund may not 
be used to furnish sophisticated weapons systems to underdeveloped 
countries (with certain exceptions not pertinent here) either by grant 
or sale unless the President makes the determination required by the 
proviso. 

The question presented is answered accordingly. 


[B-157586] 


Family Allowances—Separation—Type 2—Common Residence— 
Management and Control by Member 
The fact that a member of the uniformed services who is in receipt of quarters 


allowance continues to support his dependents during an assignment separation 
and intends to visit them when possible does not entitle him to the monthly 





432 DECISIONS OF THE COMPTROLLER GENERAL [47 


family separation allowance prescribed by 87 U.S.C. 427(b), and unless the 
record shows that the member is maintaining a household for his dependents— 
whether primary or secondary—subject to his management and control, so the 
attendant liabilities and responsibilities rest on him, a family separation allow- 
ance may not be paid. It is not sufficient for family separation allowance pur- 
poses that dependents reside in the household of friends or relatives during 
the enforced separation. To continue to receive the family separation allowance 
members should execute the revised certificate, subject to redetermination of 
entitlement. 


Family Allowances—Separation—Type 2—Common Residence— 
Management and Control by Member 

Where due to misunderstanding, the certificate of a member of the uniformed 
services with respect to maintaining a residence for his dependents has been 
broadly interpreted to mean that regardless of the arrangements made by the 
member for the maintenance of his family during his abserce aboard ship or 
overseas, he is considered as meeting in full the head of household and resi- 
dence requirements for family separation allowance entitlement in 37 U.S.C. 
427(b), the exceptions to payments in cases where the dependents do not live in 
a household subject to the member’s management and control will be removed. 
However, future certificates should state that the family residence is subject to 
the member’s management and control, and that he will promptly report dis- 
continuance of such an arrangement. Also, regulations should be amended ac- 
cordingly, and doubtful cases of entitlement referred to the General Accounting 
Office for consideration. 


To the Secretary of the Navy, February 9, 1968: 


Reference is made to letter of October 13, 1967, from the Under 
Secretary of the Navy requesting a decision as to the propriety of 
Notices of Exception issued by our Defense Division to family separa- 
tion allowance payments made by the Navy in cases where a member’s 
primary dependent—wife or child—is living in a residence not subject 
to the member’s management and contro]. The submission was as- 
signed No. SS—-N-963 by the Department of Defense Military Pay and 
Allowance Committee. 

As examples of payments to which exception has been taken, the 
Under Secretary refers to cases in which a divorced member is given 
custody of his dependent child and the child is living with his paternal 
grandparents, and cases in which a member’s wife is residing in a 
house not owned by the member and not subject to his management 
and control. 

The Under Secretary says that in our decision of August 18, 1966, 
46 Comp. Gen. 148, it was stated that unless the record reflects other- 
wise, a member with primary dependents may be presumed to have a 
family for purposes of the family separation allowance, and that this 
statement was interpreted as not requiring an investigation into the 
exact circumstances surrounding the housing accommodations utilized 
by primary dependents before making family separation allowance 
payments. He says, however, that a requirement has been established 
for the member to sign a statement that he maintains a residence for 
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his dependent and has assumed the liabilities and responsibilities 
thereof at a specified address where he likely will reside during periods 
of leave or such other times as his duty assignment might permit. 

The Under Secretary further says that the statement in the decision 
of August 18, 1966, has been broadly interpreted by the Navy to mean 
that regardless of the arrangements made by the member for the main- 
tenance of his family during the absence aboard ship or overseas, he 
would be considered as meeting in full the head of household and 
residence requirements. In that view he says the Navy would question 
and investigate only those instances in which there is evidence of non- 
support. Also, he expresses the belief that it is the normal situation for 
a wife to take the opportunity while her husband is at sea to make 
visits with relatives or friends. 

Decision is requested whether the Navy has properly interpreted the 
requirements for entitlement to family separation allowance under 
the circumstances discussed above. If the Navy’s interpretation is 
proper, the Under Secretary asks that the exceptions which have been 
issued over the past several months be removed. If the Navy’s inter- 
pretation is not proper, he requests advice as to the extent to which 
each case should be investigated and documented before a determina- 
tion is made on entitlement to the allowance under these circumstances. 

Section 427(b), Title 37, of the United States Code, as added by 
section 11 of the Uniformed Services Pay Act of 1963, Public Law 
88-132, approved October 2, 1963, 77 Stat. 217, provides for the pay- 
ment of a monthly family separation allowance to certain members 
entitled to basic allowance for quarters on behalf of dependents where 
the members are on duty under specified conditions resulting in separa- 
tion from their dependents. 

The legislative history of section 427(b) shows that the purpose of 
the legislation is to compensate a serviceman for the added household 
expenses that arise by reason of his separation from his dependents 
for a substantial period of time as a result of his military duty as- 
signment. The Secretary of the Navy, in an appearance before a 
Subcommittee of the Committee on Armed Services, United States 
Senate (page 62 of the Subcommittee Hearings on H.R. 5555 which 
was enacted as Public Law 88-132), testified as follows: 

* * * in the wisdom of the Congress, H.R. 5555 provides a new family separa- 
tion allowance, which I consider a most appropriate and necessary addition. 
It recognizes, for the first time, the additional expenses incurred by military 
families when the head of the household is called away from home for pro- 
longed periods in the line of duty. 

It will offset, in a modest way, the additional expenses of plumbers, elec- 


tricians, carpenters, and general handymen which the family budget must bear 
when the husband is absent. 
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In 43 Comp. Gen. 444, we held that we would not question family 

separation allowance payments under 87 U.S.C. 427(b) that are other- 
wise proper if, during the period for which the allowance is claimed, 
the member maintains a residence or household for his dependents 
which he likely would share with them as a common residence during 
leave or such other times as his duty assignment might permit. In 
that decision it was held that a member who, during his wife’s pro- 
longed hospitalization, did not maintain a common residence which 
they could have shared, but who renied a home for their mutual use 
upon her release from the hospital would be entitled to the allowance, 
if otherwise qualified from the time she occupied such home. We 
held, however, that if a member’s sole dependent is a child living 
apart from the member while attending school or in an institution, the 
fact that the member pays for the child’s subsistence and quarters at 
the school or institution affords no basis for payment of family 
separation allowance under section 427(b) if the member maintains 
no other quarters for them to share as a residence when circumstances 
might permit. We pointed out that in these circumstances no additional 
household expenses would arise by reason of the member’s duty assign- 
ment and that payment of the allowance was not contemplated in such 
cases. 
In 45 Comp. Gen. 36 and 45 Comp. Gen. 170, we held that the “house- 
hold” referred to in 43 Comp. Gen. 444, must be the member’s house- 
hold, subject to his management and control, with the attending lia- 
bilities and responsibilities thereof resting with him and that a mem- 
ber is not entitled to the allowance on account of a dependent mother 
who maintains her own residence with funds which he provides. 

In the decision of August 18, 1966, 46 Comp. Gen. 148, cited by the 
Under Secretary, we further said the provisions of 37 U.S.C, 427(b) 
must be construed as applicable only in cases where it reasonably 
appears that the dependents concerned and the member comprise a 
family, the term “family” being generally held as being “a collection 
of persons living under one roof, having one head or manager, and 
the head of the family is one who controls, supervises and manages 
the affairs of the household.” It was in this context that we said unless 
the record reflects otherwise, a member with primary dependents— 
spouse or children—may be presumed to have a family for the pur- 
poses of the family separation allowance, and that in the case of sec- 
ondary dependents—parents—the record must establish that the mem- 
ber and his dependents comprise a “family” within the generally 
accepted meaning of that term and that he is the head of the family. 
That decision was rendered in a case involving only a secondary de- 
pendent, the member’s mother, who had an independent household not 
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subject to the member’s management and control. It did not hold, 
however, that the allowance is payable if the primary dependents are 
living in a household not subject to the member’s management and con- 
trol and was not intended to modify our prior decisions with respect 
to the requirement that the member must maintain a household or 
residence for his dependents which he likely would share with them 
as a common family residence, subject to his management and control, 
during such times as his duty assignment might permit. 

Therefore, unless the record shows that the member is maintaining 
a household for his dependents, subject to his management and con- 
trol—whether the dependents be primary or secondary—so that the 
attendant liabilities and responsibilities will rest on him, it would not 
afford a basis for payment of the family separation allowance. The 
fact that the member is in receipt of basic allowance for quarters and 
continues to support his dependents during his separation and intends 
to visit them when possible does not in itself afford a basis for payment 
of the allowance. 

We find nothing in our decisions or in the legislative history of 
section 427 (b) to justify the administrative view that the certificate of 
the member with respect to maintaining a residence for his dependents 
may be broadly interpreted to mean that regardless of the arrange- 
ments made by the member for the maintenance of his family during 
his absence aboard ship or overseas, he is to be considered as meeting 
in full the head of the household residence requirements. In each of 
the cases cited by the Under Secretary as examples it seems clear that 
the dependent is not living in a household subject to the member’s 
management and control but is living in the household of another 
primarily on the basis of a visit during which period the member 
maintains no household for his dependent. The fact that the dependent 
may share the grocery expense or pay something as a contribution 
toward the household expenses in such circumstances does not establish 
that the dependent is residing in a household of the member, subject to 
his management and control, with the attendant liabilities and re- 
sponsibilities resting on him. 

While the allowance may continue for brief periods during which the 
dependents are away from the member’s household on social visits with 
friends or relatives or with the member at his duty station, it is not 
payable unless the member is maintaining a residence for his de- 
pendents which he could share with them as his own household when 
his duty assignment might permit. 43 Comp. Gen. 444; id. 596. Such 
requirement is the same for primary or secondary dependents. 

Therefore, the exceptions to payments of family separation al- 
lowance in cases in which the dependents did not live in a household 
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subject to the member’s management and control were correct. Due 
to the apparent misunderstanding, however, with respect to the 
requirement of maintaining a household for the member’s dependents, 
the exceptions will be removed. 

In order to dispel the misunderstanding which seems to exist 
throughout the Navy regarding entitlement to family separation al- 
lowance under section 427(b), action should be promptly taken to dis- 
seminate throughout the Navy information with respect to the 
requirements, as explained above, for the member to maintain a resi- 
dence or household for his dependents, subject to his management and 
control, which he will likely share with them as a common household 
when his duty assignment permits and that unless the member main- 
tains such a residence he is not entitled to family separation allowance. 
It should be emphasized that it is not sufficient for family separation 
allowance purposes for the dependents to merely reside in the house- 
hold of friends or relatives during the enforced separation. In line 
with that information, the family separation allowance certificate 
which the member executes should be amended by adding a statement 
at the end of clause (1) to the effect that such residence is subject to 
the member’s management and control. Also, clause (2) should be 
amended to include a statement to the effect that the member will 
promptly notify his commanding officer if he discontinues maintaining 
such residence or household for his dependents while in receipt of 
family separation allowance. 

Pertinent administrative regulations should be revised to clearly 
set out the requirement that the member must maintain a residence for 
his dependents in order to be entitled to family separation allowance 
and that entitlement does not exist if the dependents reside as guests 
or visitors in the home of relatives or friends and the member main- 
tains no other residence for them subject to his management and 
control. The regulations should point out that placing a dependent 
child in the home of a relative or paying for his quarters and sub- 
sistence in a dormitory or boarding house while attending school or 
other institution does not constitute the maintenance of a residence to 
be shared by the member and child as a common household for family 
separation allowance purposes. The regulations as so amended should 
be brought to the attention of all members of the Navy. 

In view of the opinion expressed by the Under Secretary of the 
Navy and the numerous erroneous payments discovered in the audit, 
it seems apparent that many Navy members have executed the resi- 
dence certificate for family separation allowance without understand- 
ing the requirements with regard to maintaining a residence for the 
dependents. As promptly as circumstances will permit, therefore, mem- 
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bers who will continue to receive family separation allowance under 
section 427(b) should be requested to execute the revised certificate, 
if they feel they qualify, after the residence requirements have been 
explained or otherwise made known to them. The member’s entitle- 
ment then should be redetermined. 

With respect to the question presented as to the investigation and 
documentation that will be required before a determination of en- 
titlement to family separation allowance is made, we believe that, 
generally, if the member is properly counseled as to the residence 
requirements, or such requirements are otherwise made known to him, 
the determination of entitlement may be made on the basis of such 
certificate if otherwise free from doubt and not contrary to facts 
known to exist. Of course, if the certificate appears to be contrary 
to the known facts or there is otherwise some reason to question the 
certificate, the matter should be further investigated and documented 
to the extent necessary to properly determine entitlement. 

While the extent to which doubtful cases should be investigated 
or documented will vary according to the circumstances, the record 
should be sufficient to establish the factual situation on which the 
determination of entitlement is based. We believe there is generally 
ample information available at duty stations to permit prima facie 
determinations of the residential situations of military dependents. 
This belief is based on our understanding that on assignments to or 
changes in permanent duty stations, the personnel service records 
usually contain data on dependents’ travel, movement or storage of 
household effects, relocation of housetrailer, allotments, etc. The 
emergency data record usually shows addresses of close relatives, 
Also, the station locator files or request for commuted rations will 
generally indicate whether service members are residing with their 
dependents at or near the duty station. Such information may be 
used by installation personnel and disbursing officers in determining 
the validity of doubtful family separation allowance applications 
and in making such documentation as will show whether the depend- 
ents will reside in the member’s household during his absence aboard 
ship or overseas. 

If doubt exists as to the entitlement of a member after examination 
of such of the above records as are deemed pertinent, and any addi- 
tional information or documents that the member may be called on 
to furnish in support of his claim for such allowance, the matter 
may be referred here for our consideration. 


413-968 O-69— 40 
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Compensation—Overtime—Standby, Etc., Time—Trial Vessel 
Tripe—Lack of Sleeping Space 


Civilian employees assigned to duty in connection with trial runs of Navy ships 
were properly paid on the basis of the two-thirds rule, that is, for 16 hours in a 
24-hour period—the other 8 hours being presumed to have been utilized for eat- 
ing and sleeping—in the absence of evidence work was performed during the 
22% hours shown in the record. The fact that the employees did not have 
assigned sleeping spaces due to lack of space does not constitute a status of 
standby entitling the employees to overtime compensation for the 6% hours 
in excess of 16 hours per day that is attributable to sleeping time, one and a half 
hours per day having been deducted for eating time from the 8 hours per day 
presumed to be eating and sleeping time under the two-thirds rule. 


Compensation—Overtime—Standby, [Etc., Time—Two-Thirds 
Rule—Eating and Sleeping 


Under Navy Regulations, civilian employees assigned to a trial ship run are 
considered to be in a standby status that begins at the time of embarkation 
ané ends at the time of disembarkation, entitling them to compensation for the 
standby time as if actual work was performed. When standby time covers a period 
of 24 consecutive hours, 8 hours is set aside for sleeping and eating, unless 
actual work is performed during the 8-hour period, and the employees are paid 
for 16 hours of the 24 hours on the basis of the two-thirds rule. Therefore, 
employees who were paid for more than 16 hours per day while serving in a 
standby status on trial runs, unless it can be established work in excess of 16 
hours per day actually was performed, have been overpaid and collection of 
the overpayment should be made. 


To Admiral E. H. Batcheller, Department of the Navy, February 12, 
1968: 


We refer to letter of January 4, 1968, from W. N. Haddock, code 
640 :pe, 12610, Ser 640-0017, requesting advice concerning the appro- 
priate amount of overtime payable to a number of civilian employees 
of the Charleston Naval Shipyard for services rendered in connection 
with trial runs of Navy vessels. 

The letter points out that the Shipyard has established a policy of 
paying such employees currently for 8 hours a day during the trial 
trips and paying their overtime after completion of such trips. The 
majority of employees to whom your letter pertains received overtime 
payments based upon trial trip reports showing they worked a total] 
of 221% hours a day. No sleeping time was indicated on such reports 
but 114 hours per day was deducted for eating time. However, three 
employees named in your letter were paid on the basis of the two- 
thirds rule, that is, for 16 hours per day—the other 8 hours being 
presumed to have been utilized by eating and sleeping. 

In support of the payment for 2214 hours per day the Production 
Department of the Shipyard states that : 


* * * The employees were not assigned sleeping space since there was none 
available, There were a number of extra military personnel on board ship for 
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training purposes and because of this there was insufficient sleeping space 
available for Shipyard personnel. Any sleep that the employees got was either 
on the deck of the ship, in a chair or wherever they could find a spot and this was 
only for short intervals. In view of this it is believed that the employees should 
be paid for all time except the time spent eating. 


You request our decision upon the following two questions: 

a. Does the fact that employees did not have assigned sleeping spaces constitute 
a status of standby for the entire period ; 

b. Is standby duty compensable on the same basis as actual work hours or 
is it to be paid under the two-thirds rule. 
NCPI 610.4-8e and f provide in part as follows: 


e. Irregular or occasional standby duty. 


When employees are required to perform standby duty, either within or outside 
of their scheduled workweeks, or outside the 8-hour day in the case of ungraded 
employees, on an irregular or occasional basis, the standby duty will be com- 
pensated at basic or overtime rates, as appropriate, the same as if they were 
performing actual work. However, time set aside for sleeping and eating is 
not compensable unless actual work is performed. If the standby time covers a 
period of 24 consecutive hours, 8 hours will be set aside for sleeping and eating, 
and employees will be paid for 16 of the 24 hours. Employees paid on this basis 
are said to be paid at the two-third rate or under the two-thirds rule. Employees 
will not be paid under the two-thirds rule when actual work is performed for 
more than 16 of the 24 hours, or when the period of standby time is less than 
24 hours. In these situations, they will be paid for all hours of actual work 
and standby time performed during the period less the time allowed for sleeping 
and eating. When the period of standby time exceeds 24 hours, the two-thirds 
rule will be applied only to full 24-hour period. 

f. Duty on vessels underway. 


HPmployees will be considered to be in a standby status when assigned to duty 
aboard vessels on trial trips. As used herein the term “trial trips” applies to 
shakedown cruises or other sea trials which are usually of short duration and 
made solely to test different types of material or equipment in connection with 
overhaul, repair or installation in order to determine the effectiveness or accepta- 
bility of wach components as they affect the operational needs of the specific 


wh) 6 * . * The standby status will begin at the time of embarkation and end 
at the time of disembarkation. 

Under the express provisions of the quoted regulations employees 
when assigned aboard vessels on trial trips will be considered to be in 
a standby status and when the standby status covers a period of more 
than 24 hours, the regulations provide that compensation shall be paid 
on the basis of the two-thirds rule for each 24-hour period unless actual 
work is performed during time set aside for eating and sleeping. You 
point out in your letter that no certification has been furnished indi- 
cating the employees worked in excess of 16 hours in any day. 

It is our view that under the circumstances related and in accordance 
with applicable Navy Civilian Personnel Instructions the employees 
are entitled to payment only under the two-thirds rule, that is, for 16 
hours in each 24-hour period since it is not established that they per- 
formed actual work for more than 16 hours in any 24-hour period. The 
fact that such employees were not assigned sleeping space and were 
required to sleep in chairs or wherever else they could find available 
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sleeping space is not material to the question concerning the amount 
of compensation to which they were entitled. Your first question is 
answered accordingly. 

In regard to your second question you will note that the quoted 
regulation specifically provides that “employees will be considered to 
be in a standby status when on a ‘trial trip’ as defined above, and that 
the standby status will begin at the time of embarkation and end at the 
time of disembarkation. The regulation further provides that em- 
ployees performing such standby duty will be paid in accordance with 
provisions of NOPT 610.4-3e” (quoted above) ; that is, they will be paid 
the same as if they were performing actual work. However, as pointed 
out above under that regulation the 8 hours set aside for eating and 
sleeping is not compensable unless actual work is performed during 
such 8-hour period. Your second question, therefore, is answered 
accordingly. 

It follows that collection should be made of the amounts represent- 
ing pay for more than 16 hours per day while serving on trial runs 


unless it can be established that such employees performed actual work 
in excess of 16 hours per day. 


[B-143623] 


Travel Expenses—Military Personnel—Transfers—Reimburse- 
ment Basis 


When members of the uniformed services and their dependents incident to a 
permanent change of station are authorized travel by other than a direct or 
official route, entitlement to reimbursement for the travel and transportation 
costs may not exceed the costs that would be involved for travel by the direct or 
official route to the new station. The Government’s obligation is limited to furnish- 
ing transportation or reimbursement therefor from the old to the new duty sta- 
tion. Therefore, a member authorized indirect travel for himself and dependents 
for personal reasons incident to a change of station from overseas to the United 
States is not entitled to reimbursement for the excess cost involved in the cir- 
cuitous route travel to the embarkation point for return to the United States. 


Travel Expenses—Military Personnel—Circuitous Routes—Pay- 


ment Basis 


An Air Force officer who incident to a permanent change of station from Clark 
Air Force Base (Philippines) to Wright-Patterson Air Force Base (Ohio) 
travels under orders with his dependents by Government air to other than the 
scheduled port of embarkation in Burope for travel on a space available 
basis, then by circuitous route to the embarkation point, delaying departure 
from an east coast debarkation port to locate luggage and traveling to California 
to pick up possessions stored with family before reporting to his new duty sta- 
tion, is only entitled to per diem incident to the air travel to port of debarkation 
plus mileage to his new station—the per diem and total cost not to exceed the 
cost of normal route travel—and to a travel allowance for dependents from port 
of debarkation to the new station, also limited to normal route costs, notwith- 
standing the travel as performed and nonuse of Government storage facilities 
may have resulted in savings to the Government, 
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To Lieutenant Colonel T. A. Wilson, Department of the Air Force, 
February 13, 1968: 


Reference is made to your letter dated October 17, 1967, forwarded 
here by the Per Diem, Travel and Transportation Allowance Com- 
mittee (PDTATAC Control No. 67-87), requesting a decision as to 
the proper basis for reimbursing Major William R. Neal, United 
States Air Force, for travel expenses incident to permanent change- 
of-station orders dated April 7, 1967, as amended. 

By Special Order AA~-1904, dated April 7, 1967, Major Neal was 
transferred on permanent change of station from 656 Tactical Hos- 
pital, Clark Air Base, Republic of the Philippines, to USAF Hospital, 
Wright-Patterson Air Force Base, Ohio. The order authorized cir- 
cuitous travel, stating that it would not interfere with the reporting 
date. Concurrent travel of dependents was authorized. The normal 
route was stated to be from Clark Air Base, Republic of the Philip- 
pines, to Travis Air Force Base, California. Major Neal was directed 
to report on or about June 10, 1967, for space available transportation 
and an amendment of June 5, 1967, to his orders directed him to report 
with his dependents at Rhein-Main Air Base, Germany, not later than 
0800 July 29, 1967, for departure by air on that date for the United 
States. Delay chargeable as leave was authorized. 

The effective date for strength accountability was shown as July 20, 
1967, and the officer was directed to report to his new assignment not 
later than 22 days after departure from the continental United States 
port of entry. Travel by privately owned automobile was authorized, 
with 8 days’ travel time allowed. Also, travel by military aircraft, 
Government automobile, and military and/or water carrier was 
authorized. 

Major Neal explained that he and his dependents departed Clark 
Air Base, Republic of the Philippines, on June 7, 1967, traveling on a 
space available basis by Government plane to Madrid, Spain. From 
Madrid, they traveled by train at own expense arriving at Frankfurt, 
Germany, on June 19. From there, he traveled with his family by 
automobile through parts of Europe, arriving at Rhein-Main, Ger- 
many, on June (July) 27, 1967, for air transportation to the United 
States. He and his family departed Rhein-Main by Government air on 
July 29, arriving that day at McGuire Air Force Base, New Jersey. 
The officer stated that upon arrival, he was missing some baggage and 
it appears that he waited until August 1, at which time he was advised 
his baggage could not be located. He and his dependents then traveled 
by privately owned automobile to Travis Air Force Base, California. 
On August 15, 1967, he departed Travis Air Force Base with his 
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family by automobile, arriving at Wright-Patterson Air Force Base, 
Ohio, on August 23, 1967. 

Major Neal stated that he traveled to Travis Air Force Base to 
check on the lost baggage and to gather together the household goods 
he had distributed among relatives prior to his tour in the Philippines. 
He stated further that by traveling the circuitous route, he saved the 
Government travel expense plus the savings accomplished in not using 
Government storage for his household goods during the time he was 
stationed in the Philippines. He stated further that he was in a leave 
status from June 7 through July 26 and from August 1 through 14, 
1967, and was in a duty status from July 27 through August 1 and 
from August 15 through 23, 1967. 

In your letter of October 17, 1967, you state that vouchers had been 
originally prepared to pay the officer for the travel required by him 
and his dependents by privately owned vehicle from McGuire Air 
Force Base, New Jersey, port of debarkation to Wright-Patterson Air 
Force Base, Ohio. However, Major Neal subsequently submitted a 
claim for reimbursement for his travel and that of his dependents for 
the distance by privately owned vehicle from Travis Air Force Base, 
California, to Wright-Patterson Air Force Base, claiming that the 
circuitous route he traveled was at a lower cost to the Government 
than that by the normal route from Clark Air Base to his new station. 

With respect to the claim, you ask the following questions: 

a. If a traveler obtains military transportation on a space available basis for 
his dependents and self for the majority of the distance traveled and the re- 
mainder is paid from personal funds to his embarkation point, is either any part 
or _ all travel costs considered in the reconstruction of travel for the normal 
route 

b. When a traveler’s baggage is misrouted and he awaits several days at the 
debarkation point (McGuire AFB) for its arrival, is he considered to be in duty 
or leave status pending its arrival as notification of loss? If considered to be in 
duty status, is per diem payable? 

ce. When a member arrives in CONUS from a foreign duty assignment and uses 
circuitous travel, what is considered as the point of debarkation—the normal 
routing point or the circuitous arrival point? 

d. If it is determined that Major Neal should be paid from Travis AFB to 
Wright-Patterson AFB based on his voucher, would he or a similar traveler also 
be entitled to Travis to Wright-Patterson, if he had, in fact, been furnished space 
available air direct from Clark to Rhein-Main? Is the fact that Major Neal paid 
for his transportation from Madrid to Rhein-Main a determining factor in his 
particular case? 

Under the provisions of paragraph M4159-1, Joint Travel Regu- 
lations, promulgated pursuant to the pertinent statute, 37 U.S.C.. 404, 
a member traveling under permanent change-of-station orders from a 
point outside the United States to a station in the United States, which 
orders do not direct travel by a specific mode of transportation, is 
entitled to allowances specified therein for the official distance between 
the old permanent station and the appropriate aerial or water port of 
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embarkation serving that station and from the aerial or water port of 
debarkation to the new permanent station. He is also entitled to trans- 
oceanic transportation by Government aircraft or vessel, if available, 
otherwise to Government procured transportation or reimbursement 
for transportation procured at personal expense if neither is available. 

When his dependents accompany him, he is also entitled, under the 
provisions of paragraph M7003-3 of the regulations to similar Govern- 
ment transportation or to a monetary allowance in lieu of transpor- 
tation for the travel of his dependents to the port of embarkation and 
from the port of debarkation to the new duty station, plus transoceanic 
transportation. However, if an indirect route is used for personal con- 
venience, the amount payable for dependents’ travel may not exceed 
that payable for direct travel by the mode of transportation actually 
used. Paragraph M3050-1, Joint Travel Regulations, provides that 
members are entitled to allowances for travel only while in a “travel 
status” and they are deemed to be in a travel status only when per- 
forming travel away from their permanent station, upon public busi- 
ness, pursuant to competent travel orders, including necessary delays 
en route incident to the mode of travel and periods of necessary tem- 
porary or temporary additional duty. 

Paragraph 3308, Air Force Manual 75-40, sets out the policy of the 
Air Force regarding circuitous travel. Subparagraph b(1) of that 
paragraph provides that personnel returning to the United States 
may be provided transportation via a circuitous route, provided the 
total costs over such routing does not exceed the charges the Air Force 
would have been required to pay if the travel had been performed via 
the normal routing. Subparagraph b(3) provides in pertinent part that 
approved orders for circuitous travel will indicate (a) the normal route 
(b) the approved circuitous route and mode of travel (c) the points 
between which transportation is authorized at Government expense 
(d) the constructive travel time by the normal direct route (e) that all 
travel time in excess of the normal route travel time is chargeable as 
ordinary leave (f) that space available transportation via MATS 
[MAC] and MSTS facilities is authorized, when available, between 
old duty station and point at which Government expense transporta- 
tion is furnished and (g) that no excess baggage is authorized while 
traveling in a space available status. 

The Government’s obligation to members of the uniformed services, 
traveling with dependents upon permanent change of station, is limited 
to furnishing them transportation or reimbursement therefor from the 
old to the new duty station. When authorized travel is performed by a 
route other than the direct or official route, the member generally is 
entitled to reimbursement for the travel and transportation costs actu- 
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ally incurred, not to exceed the costs that would have necessarily been 
involved for travel by the direct or official route to his new duty station. 
7 Comp. Gen. 840; 9 id. 210; B-142270, October 19, 1960; B-155778, 
February 15, 1965; and B--157848, December 13, 1965. Reimbursement 
for cost of indirect travel for personal reasons while in a leave status 
is limited, however, to the cost: for the necessary travel required to the 
port of embarkation or from the port of debarkation used. The excess 
cost for circuitous travel performed while in a leave status must be 
borne by the member. B—140819, October 19, 1960. 

Major Neal and his dependents were furnished space available 
transportation by Government air from Clark Air Base, Republic 
of the Philippines to Madrid, Spain. Since he was in a leave status 
until he arrived at Rhein-Main, Germany, and he was not required 
to report at Madrid incident to his orders, the travel he performed 
from Madrid to Rhein-Main, Germany, must be regarded as incident 
to his leave, and in the absence of evidence that Government transpor- 
tation was not available from his old permanent station to Rhein-Main, 
Germany, port of embarkation by the circuitous route, the cost of the 
travel between Madrid and Rhein-Main may not be included in com- 
puting the actual cost of the travel. Question a is answered accordingly 
insofar as Major Neal is concerned and a further answer to the general 
question presented does not appear to be required. 

As to the time spent by Major Neal and his dependents at McGuire 
Air Force Base, New Jersey, awaiting the arrival of his baggage, as far 
as the record shows the time spent there was for his personal con- 
venience only, there being no requirement for him to perform tem- 
porary duty under his orders while at that station. Therefore, he was 
not in a travel or temporary duty status at that time and was not 
entitled to per diem for that period. B-130254, March 4, 1957; 
B-150771, February 25, 1963, and B-—154951, November 13, 1964. 
Question b is therefore answered in the negative. 

The cost to the Government for transportation furnished to Major 
Neal and his dependents to the new duty station over the circuitous 
route used, is limited not only to what it would have cost by the nor- 
mal route from Clark Air Base, Republic of the Philippines, through 
Travis Air Force Base, California, to his new duty station, but also 
may not exceed the cost by the normal direct route required to the 
port of embarkation directed in the orders for the circuitous travel to 
the United States, plus transoceanic transportation and allowances for 
the highway distance for the travel required by privately owned 
vehicle to the new duty station from the port of debarkation actually 
used. If circuitous travel is performed from the port of debarkation 
actually used to the new duty station, the travel allowances for such 





—~— -— See PO OG CO rr 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 445 


travel may not exceed the amount authorized for direct travel between 
those places. AFM 75-40, paragraph 3308b(5). Question c is answered 
accordingly. 

In view of the answer to question c, no answer to question d is 
required. 

Major Neal is therefore due reimbursement for the travel per- 
formed by circuitous route from Clark Air Force Base, Republic of 
the Philippines, to Wright-Patterson Air Force Base, Ohio, limited 
to per diem for the travel time required by Government air to the 
port of debarkation plus mileage for the distance by highway from 
McGuire Air Force Base, New Jersey, to his new duty station, pro- 
vided that the per diem allowed is no more than that authorized 
for the normal] route and the total cost to the Government does not 
exceed the cost that would have been incurred had he traveled by 
the normal route. He is also entitled to travel allowance for his 
dependents’ travel for the distance from the port of debarkation to 
his new duty station, provided the total cost to the Government for 
such travel does not exceed the cost over the normal route. 

The fact that the travel for which the officer claims reimburse- 
ment is shown in his comparative cost statement to have been per- 
formed at a saving to the Government—such statement reflecting no 
expense to the Government for the space available transportation from 


the Philippines to Madrid—provides no basis for allowance of his 
claim for travel from Travis Air Force Base, California, to Wright- 
Patterson Air Force Base, Ohio. Likewise, the fact that he did not 
avail himself of Government storage facilities for his household effects 
during his overseas assignment provides no basis for such payment. 
The vouchers received with your letter are returned and the claim 
may be allowed on the basis stated above, if otherwise correct. 


[ B-162837 J 


Transportation—Dependents—Military |Personnel—Dependents 
Acquired Prior to Effective Date of Orders 

A member of the uniformed services who shortly before the issuance of per- 
manent change-of-station orders to a restricted urea upon completion of an 
unaccompanied tour of duty at an overseas station is married and pays the cost 
of his wife’s travel to the United States has not met the requirements that he 


have at least 12 months remaining on his overseas tour after acquisition of a 
dependent for entitlement to reimbursement for the dependent’s travel. 


To B. B. Wilkinson, Department of the Navy, February 13, 1968: 


Further reference is made to your letter of June 6, 1967, 04-11—mn, 
Serial 379, requesting a decision whether SH1 Emmett L. Eaddy, 
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469 13 35, USN, may be reimbursed for travel of a dependent wife from 
Barbados, West Indies, to Myrtle Beach, South Carolina, during the 
period June 30 to July 1, 1966, under the circumstances set forth in 
your letter, The request was assigned PDTATAC Control No. 67-85 
by the Per Diem, Travel and Transportation Allowance Committee. 

By orders No. 46-66, dated June 27, 1966, the member was trans- 
ferred from U.S. Naval Facility, Barbados, West Indies, to U.S. Naval 
Facility, Grand Turks Island, T.W.I., for duty. A delay of 30 days 
chargeable to leave was authorized. You say that on June 11, 1966, 
the member married a resident of Barbados, that since Grand Turks is 
a restricted station he requested transportation for his wife from 
Barbados to Myrtle Beach, his home, and that transportation was 
denied for the reason that it was believed he did not meet the require- 
ments of paragraph 3050, Navy Travel Instructions. The wife is said 
to have traveled by commercial air at a cost of $193. 

You express the belief that since the member was married on June 
11, 1966, and transferred on June 30, 1966, he should not have been 
denied transportation for his wife. Since, however, the travel was 
performed by commercial means and the orders do not carry an en- 
dorsement that Government transportation was not available, you 
express doubt as to the basis on which payment may be made if au- 
thorized. The record shows that the member had completed an 18- 
month unaccompanied tour at Barbados. 

Paragraph 3050, Navy Travel Instructions, refers to the effective 
date of orders as defined in paragraph M3003-lb of the Joint Travel 
Regulations and to 33 Comp. Gen. 289 and 33 Comp. Gen. 458, in 
which it was held that the effective date of orders is the date the 
member is required to commence travel by ordinary means to comply 
with his orders. In the present case since the member was married 
before the change-of-station orders were issued, he clearly had a de- 
pendent prior to the effective date of his orders. Thus, in ordinary 
permanent change-of-station situations he would be considered as 
entitled to transportation for his dependent. 

The statutory authority for transportation of dependents of mem- 
bers of the uniformed services, 87 U.S.C. 406, expressly provides that 
transportation of dependents at Government expense upon a member’s 
ordered change of permanent station shall be subject to such condi- 
tions and limitations, for such grades, ranks, and ratings, and to and 
from such places as the Secretaries concerned may prescribe. The right 
to dependent’s travel is not an absolute one but may be administra- 
tively suspended or denied for reasons of military necessity or expedi- 
ence. Culp v. United States,'76 Ct. Cl. 507; 35 Comp. Gen. 61. 

Regulations governing reimbursement for the travel of dependents, 
issued by the Secretaries concerned, are contained in chapter 7 of the 
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Joint Travel Regulations. Paragraph M7005-3-1 of those regulations 
provides that upon assignment of a member to a restricted area where 
the old duty station is located outside the United States and the de- 
pendents are located outside the United States, the transportation of 
dependents is authorized to any place in the United States the member 
may designate. This is the entitlement under norma] situations where 
travel of the dependent is otherwise authorized at Government 
expense. 

The Joint Travel Regulations further provide (paragraph M7000- 
14) that a member is not entitled to transportation of dependents to or 
from the United States when he is considered to be a member without 
dependents as defined in paragraph M4300-2, item 3. Paragraph 
M4300-2, item 3, provides that the term “member without dependents” 
applies during the remainder of any tour in which dependents are 
acquired and the member is not considered to be a member with de- 
pendents under subparagraph 1. Subparagraph 1 provides that a 
member who acquires dependents while serving outside the United 
States will be considered as a “member with dependents,” provided 
that he has at least 12 months remaining on his overseas tour after such 
acquisition, or serves the accompanied tour at that station, whichever 
is considered to be in the best interests of the Government as deter- 
mined by the service concerned. 

The Department of Defense policy on overseas tours of duty for 
military personnel and related policies affecting their dependents, in- 
cluding travel of dependents, is set forth in Department of Defense 
Directive 1315.7, dated April 6, 1963, as amended. An enclosure to that 
directive, in effect at the time here involved, shows that members were 
required to serve 24 months at Barbados if accompanied by dependents 
and 18 months if serving on the all others tour; also, that dependents 
were not authorized at Grand Turks Island. 

Paragraph V-C-10 of that directive specifically provides, like the 
Joint Travel Regulations, that military personnel who acquire de- 
pendents while serving in an overseas area “although otherwise 
entitled,” will not be authorized transportation of dependents at Gov- 
ernment expense incident to their next permanent change of station 
unless they have at least 12 months remaining on their overseas tour 
after acquisition of dependents, or serve the accompanied tour of 
duty at that station, whichever is considered to be in the best interests 
of the Government as determined by the service concerned. 

Since the member did not have 12 months remaining on his overseas 
tour after acquiring a dependent but departed Barbados upon com- 
pletion of an unaccompanied tour, the Joint Travel Regulations and 
paragraph V-C-10 of the Department of Defense Directive have the 
effect of denying any transportation at Government expense for his 
wife incident to the change-of-station orders of June 27, 1966. Since 
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those provisions are for application whether the new station is re- 
stricted or not, there is no legal basis on which reimbursement may be 
authorized for any portion of the travel performed by his wife inci- 
dent to that change of station. Payment not being authorized on the 
member’s voucher, it will be retained here. 

The original orders of June 27, 1966, are returned herewith for ulti- 
mate return to the member. 


[ B-162465 J 


Contracts—Negotiation—Evaluation Factors—Delivery Schedules 


Although it is inappropriate in formally advertised procurements to permit 
bidders to submit alternate delivery schedules, where the Government in a Re- 
quest for Proposals (RFP) invites alternate delivery schedules on the basis of 
furnishing or waiving a first article requirement and provides for the disregard 
of a 21 day or less delivery difference in the alternate schedules, failure to con- 
sider the low offer based on waiving the first article requirement in favor of an 
18 day shorter delivery schedule involving furnishing the first article was 
inconsistent with the RFP and the purpose of “negotiation,” paragraph 1-1903 (a) 
of the Armed Services Procurement Regulation not restricting the evaluation of 
delivery differences between alternate delivery schedules that offer to furnish 
or to waive a first article requirement. Although due to the emergency of the 
procurement, the award will not be disturbed, guidelines to preclude a recur- 
rence of the situation are suggested. 


To the Secretary of the Army, February 14, 1968: 


Reference is made to a letter dated October 20, 1967, from the Direc- 
tor of Procurement and Production, Headquarters United States 
Army Materiel Command, forwarding a report on the protest of the 
Joy Manufacturing Company against the award of a contract to 
Dynamic Air Engineering, Inc., under request for proposals (RFP) 
No. DAAHO1-67-R-2414, issued by the Redstone Arsenal. 

The RFP was issued to 20 firms on May 18, 1967, and solicited pro- 
posals on a fixed-price basis for furnishing 123 items described as fan, 
blower assembly, APN 9096824, for use in the Hawk Missile System. 
In addition to the production quantity, the RFP required one item for 
first article testing by the Government. Emphasis was placed on early 
delivery in the RFP at page 5, which specified that: 


NOTH: This requirement has been assigned I.P.D. 06 for which an urgent 
need has been established. The proposed delivery will be a prime factor in 
evaluation of Proposals. (See Page 6, Article I.) 

The RFP on pages 6 and 7 set forth the delivery terms and condi- 
tions as follows: 


I. DELIVERY: 
1. Required Delivery Schedule: 


& No First Article: 128 each on or before 300 calendar days after date of 
contract, 
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First Article Required: First Article 1 each on or before 120 calendar days 
after date of contract. Production Quantity 123 each on or before 492 calendar 
days after date of contract. 

2. Alternate Delivery Schedule : 


a. If the offeror can improve upon the required delivery schedule above, the 
best delivery schedule within the offeror’s capability should be set forth below: 
0 No First Article:_____each on or before____calendar days after date of 
contract. 

OO First Article Required:__each on or before___calendar days after 
date of contract. Production Quantity.__each on or before___calendar days 
after date of contract. 
* « * * + * * 
3. Evaluation shall be made as follows: 


a. If no earlier alternate delivery schedule is received award will be made 
to the lowest responsive responsible offeror within the required delivery 
schedule. 

b. If offers which propose delivery earlier than the required delivery schedule 
are received, award may be made to the lowest responsive responsible offeror 
with the best delivery schedule, or 

c. If an offer is received which proposes earliest delivery but at a price that 


is not the lowest, the Government may elect to make award based on earliest 
delivery. * * * 


d. Difference of 21 days or less between alternate delivery schedules proposed 
will not be considered in evaluating for early delivery award. 

e. Notwithstanding any other provisions of the RFP, the Government reserves 
the right to make award based upon the delivery schedule which best serves its 
interest. 


The first article approval provision of the RFP provided that notice 
shall be given to the contractor within 72-calendar days after receipt 


of the first article of the approval or disapproval of the first article 
after Government testing. 


Four responsive offers were received and subsequent to negotiation, 
the prices and delivery terms were as follows: 


Unit 
Offeror Quantity Price Total 

. Dynamic Air Engineering, Inc. 124 $243.25 $30,163 
First Article Waiver not granted. 

. Joy Manufacturing Company 123 $231.00 $28,413 
First Article Waived. 
Total evaluated offer: $28,413 

3. IMC Magnetics Corp. 124 $175.50 $21,762 

First Article Waiver not granted. 

. Semco, Inc. 124 $287.50 $35,650 
First Article Waiver not granted. 


First Article Prod. Qty. 


Offeror Delivery Delivery 
Dynamic 90 DADC 180 DADC 
Jo 90 DADC 288 DADC 
IMC 120 DADC 492 DADC 
Semco 120 DADC 280 DADC 
(DADC—Days After Date of Contract) 


Since it was administratively determined that Dynamic offered the 
earliest delivery and because of the urgent requirement for the itesa, 
the contract was awarded to Dynamic on June 27, 1967, in the amount 
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of $29,919.75, plus $248.25 for the first article. Upon review of the 
record before us, we must conclude that the offer of Joy, as modified 
during negotiations, was not properly evaluated under the criteria 
set forth in the RFP. 

We understand that negotiations were conducted during the period 
June 16 through 21, 1967, and that all offerors were informed that 
award might be made on the basis of the earliest proposed delivery 
schedule. We further understand that negotiations were conducted with 
Joy and that it reduced its unit price to $231 and also reduced its de- 
livery schedule, with no first article required, from 210 days to 198 days, 
and reduced its delivery schedule, with first article required, to 288 days 
with 90 days for the first article delivery. However, Joy’s proposal 
reflecting its revised delivery schedule was evaluated and compared to 
Dynamic’s delivery schedule on the basis of the alternate schedules 
providing for the furnishing of the first article. That is, Joy’s alternate 
schedule of 90 days for delivery of the first article and 288 days for 
production delivery was compared to Dynamic’s alternate schedule 
of 90 days for the first article delivery and 180 days for production 
delivery. 

The delivery terms and conditions of the RFP were stated in the 
light of Armed Services Procurement Regulation (ASPR) 1-1903(a) 
which provides, in part : 

(a) * * * To permit proper evaluation of bids or offers where one or more 
bidders or offerors may be eligible to have first article approval tests waived, 
the solicitation shall permit the submission of alternative bids or offers—one in- 
cluding first article approval tests and the other excluding such tests; shall 


state clearly the relationship of the first article to the contract quantity (see 
paragraph (e) of the contract clauses in 1—-1906), and shall provide for: 


(i) Delivery schedules for the production quantity in accordance with 
1-305 ; as appropriate, the delivery schedules— 


. . * * * * * 


(B) may provide for a shorter delivery schedule where the first article 
approval is waived and earlier delivery is in the interest of the Govern- 
ment, provided that in the latter case any difference in delivery sched- 
ules resulting from a waiver of first article approval shall not be a factor 
in evaluation for award. * * * 


The legal analysis attached to the October 20, 1967, report offered 
the following comments on this ASPR evaluation restriction : 


Another error made by the PCO [Procurement Contracting Officer] according 
to Joy Manufacturing is that he (PCO) did not properly apply paragraph I.3.d. 
on Page 7 of the RFP which reads as follows: “Difference of 21 days or less 
between alternate delivery schedules proposed will not be considered in evaluat- 
ing for early delivery award.” As previously noted a first article was required 
for this procurement. Likewise, it is noted that the 4 offerors submitted proposals 
on the production quantity with first article as well as the production quantity 
without first article. First article was waived for Joy Manufacturing Company 
but was not waived for Dynamic Air Engineering. In evaluating proposals, as 
in this case on earliest delivery, the Contracting Officer is not permitted to accept 
and apply only one isolated provision of a RFP if, in fact, other procurement 
regulations are applicable to the same issue. Armed Services Procurement Regula- 
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tion (ASPR) 1-1903(a)(i)(B) must be applied in conjunction with the RFP 
provision I.3.d. above mentioned. * * * It is not denied that ASPR 1-1903(a) (4) 
deals with the delivery schedules as established by the Government in its solicita- 
tions as the required delivery schedules. However, it is illogical to assume 
that this regulation is not likewise applicable to an earlier alternate delivery 
schedule as exists in the subject RFP. Therefore, in reading the above cited ASPR 
provision in conjunction with the RFP provision (1.3.d.) on Page 7, Joy Manu- 
facturing Company’s delivery schedule with first article must be compared with 
Dynamic Air Engineering’s delivery schedule with first article. The Contracting 
Officer would have violated ASPR 1-1903(a) (i) had he compared Joy’s alternate 
delivery without first article to that of Dynamic’s alternate delivery with first 
article. Therefore, since there is a difference of 108 days between Joy’s alternate 
delivery and Dynamic’s alternate delivery, the provision on page 7 of the RFP 
relative to 21 days difference is not applicable. 

We note that Dynamic offered an alternate delivery schedule in its 
proposal of 90 days for the first article delivery and 150 days for 
production delivery. During negotiations, Dynamic was advised that 
its alternate delivery schedule was unrealistic since 72 days would be 
required for notification of the first article approval. Thereafter, 
Dynamic revised its delivery time, with the first article required, to 
180 days for production delivery; the first article delivery remained 
the same. These negotiations with Dynamic, as well as those with Joy, 
establish that improvement of the required delivery schedule was con- 
sidered to be desirable and in the Government’s interest. We find 
nothing in the record, other than reliance upon ASPR 1-1903(a), to 
explain the basis for the contracting officer’s determination that Dy- 
namic’s revised delivery schedule which involved the furnishing of a 
first article with the possibility that additional time would be con- 
sumed in Government testing of about 72 days was more in the Gov- 
ernment’s interest than the revised schedule offered by Joy of 198 days 
without the first article delivery. 

The extract from the legal analysis, quoted above, indicates, in our 
opinion, a misconception of the evaluation restriction contained in 
ASPR 1-1903(a), in that it seems to construe the restriction as 
absolutely precluding the evaluation of any difference between Joy’s 
alternate delivery schedule without the first article and Dynamic’s 
alternate schedule with the first article. This provision (ASPR 1-1903 
(a) (i)(B)) has reference to a situation wherein the solicitation 
itself contains both a “required” and an “alternate” or shorter delivery 
schedule when a first article requirement is waived. Since the inclusion 
of dual delivery schedules necessarily results in a deliberate “differ- 
ence” as to which offerors or bidders are on notice, such difference 
clearly may not be weighed as between competing offerors or bidders. 
That is to say, it would be illogical to “evaluate” the time differences 
in dual delivery schedules imposed by the Government to equalize 
the advantage derived from the first article waiver and responded to 
in accordance with their terms by competing offerors or bidders. 
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We have held that it is inappropriate in formally advertised pro- 
curements to permit bidders to offer their own alternate delivery sched- 
ules since the resulting bid evaluation would be based on factors de- 
termined after bid opening. 41 Comp. Gen. 599. However, where, as 
here, the Government specifically requests that offerors under a nego- 
tiated procurement tender their own shorter delivery schedules on 
the basis of furnishing the first article and production items and also 
on the basis that no first article will be furnished because of waiver 
thereof, we believe that negotiation procedures require that the alter- 
nate delivery schedules be considered and evaluated as one of the more 
important elements of the procurement. It would be inconsistent with 
the purpose of “negotiation” to encourage the submission of alternate 
delivery schedules and then refuse to consider such alternate schedules 
because of the general ASPR restriction against the evaluation of 
differences between delivery schedules resulting from the first article 
waiver. 

The RFP provided that if an offer is received which proposes de- 
livery earlier than the required delivery schedule, award may be made 
to the lowest responsible offeror with the best delivery schedule. Joy 
offered to deliver the production quantity without the first article 
within 198 days after date of contract at a price lower than Dynamic’s. 
We find no basis, either under the ASPR or the RFP, which would 
have precluded the comparison of Joy’s 198-day delivery offer with 
Dynamic’s 180-day delivery offer. On the contrary, we believe that the 
18-day difference between these alternate offers should have been elim- 
inated from the evaluation by application of the RFP provision that 
a difference “of 27 days or less between alternate delivery schedules 
proposed will not be considered in evaluating for early delivery 
award.” In our view, it was improper to specifically invite earlier 
alternate delivery schedules and then refuse to apply the equalizing 
factor of 21 days or less to these schedules to determine the most 
advantageous offer, price and other factors considered. 

Joy Manufacturing Company also questioned the propriety of as- 
signing a Southeast Asia (SEA) zero balance to this procurement. 
However, the record before us indicates that such a condition did 
exist at the time the contract was awarded to Dynamic Air Engineer- 
ing, Inc. Moreover, Joy contends that, if in fact the items were 
in zero balance status, such status would be eliminated by the ful- 
fillment of a prior contract (DAAH01-67—C-0609) between Joy Man- 
ufacturing Company and the Government for 56 identical items. Con- 
tract DAAH01-67—C—0609 was in fact in force on the date the subject 
contract was executed and called for the supplying by Joy Manufac- 
turing Company of 56 identical units to be delivered on August 11, 
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1967. However, the file reflects that the timely receipt of the 56 units 
from Joy Manufacturing Company under contract DAAH01-67-C- 
0609 would not have cured the zero balance status. 

Although we conclude that the evaluation of Joy’s negotiable offer 
was not in accord with sound procurement practices, we are not dis- 
posed to question the award made to Dynamic in view of the urgency 
of the procurement. However, we suggest that appropriate guide- 
lines be issued to procurement personnel to preclude a recurrence of 
this situation. 


[ B-163465 J 


Bids—Evaluation—aAlternate Bases Bidding—Acceptance 


Two solicitations, one for gaseous nitrogen which permitted alternate bids con- 
ditioned upon receipt of an award under another solicitation for liquid oxygen 
and nitrogen that restricted alternate bids due to the inclusion of a small busi- 
ness set-aside, may be considered as one for the purpose of evaluating alternate 
bids. The general rule against the acceptance of bids conditioned upon award 
under another separate solicitation is not for application when bidders are ad- 
vised of the acceptability of alternate bids and participate on this basis. There- 
fore, the low aggregate alternate bid submitted by a small business firm being 
more beneficial to the Government than the combination of item bids upon the 
same quantities, awards may be made on the basis of the low aggregate bid 
for the gaseous nitrogen and a portion of the small business set-aside, and 
to the low bidder under each separate invitation for the balance of the set-aside. 


To the Secretary of the Air Force, February 14, 1968: 


We refer to the letter of January 31, 1968, from Mr. Aaron J. Racu- 
sin, Deputy Assistant Secretary (Procurement), requesting this Office 
to consider the propriety of a proposed award of certain contracts 
for liquid oxygen, liquid nitrogen and gaseous nitrogen by the De- 
partment of the Air Force in support of National Aeronautics and 
Space Administration programs at Kennedy Space Center, Florida. 

San Antonio Air Materiel Area, Kelly Air Force Base, Texas, issued 
the two solicitations in question; one, invitation for bids No, F41608- 
68-B-2271 (2271 hereafter) on November 7, 1967, for furnishing Ken- 
nedy Space Center’s estimated needs for gaseous nitrogen for either a 
1- or 5-year period, and the other, invitation for bids No. F41608-68- 
B-2407 (2407 hereafter) on November 14, 1967, for furnishing the 
Center’s estimated requirements for liquid oxygen (LOX) and liquid 
nitrogen (LIN) for similar periods. 

At a prebid conference held at Kennedy Space Center, a number 
of prospective bidders pointed out that under current techniques the 
production of nitrogen gas is least expensive when produced simul- 
taneously with liquid oxygen and liquid nitrogen. These manufac- 
turers therefore requested that they be permitted to submit alternate 


313-968 O-69—31 
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bids conditioning their price upon receipt of awards under both 
invitations. 

In an apparent accommodation to this suggestion, invitation 2271, 
for gaseous nitrogen, Schedule Section I, Part IVa, provides: 


Alternate Bids under this IFB, conditioned Wis receipt of an award under 
IFB F41608-68-B—2407, will be evaluated s 


The other solicitation, 2407, for LOX ina LIN, at Schedule Section 
I, Part ITa(2) (d), states: 

* * * Bids based on receipt of an award under IFB F41608-68-B-2271-0001 
will be considered nonresponsive. 

This difference between the two invitations is explained by the 
presence of a 50-percent set-aside for small businesses in invitation 
2407, for if bidders were permitted to offer alternate prices under 
this invitation, a question would arise whether bidders upon the set- 
aside portion were required to match the original bid prices or the 
alternate bid prices. 

At the extended bid opening date for both invitations, December 8, 
1967, the contracting officer defermined that all quantities, under both 
invitations, except for the set-aside portion, should be awarded to 
Linde Division of Union Carbide Corporation (Linde), a large busi- 
ness organization. This recommendation was based upon Linde’s offer 
to supply the entire needs of LIN and LOX under invitation 2407 
at prices substantially below those of any other bidder, to the extent 
that no small business bidder qualified for negotiation of the set-aside 
portion under the 120-percent criterion. Big Three Industrial and Gas 
Equipment (Big Three), a small business, bid a higher price upon 
approximately one-sixth of the Government’s estimated needs for 
LOX and LIN. 

Similarly, under invitation 2271, Linde offered to supply all of 
the Center’s estimated needs for gaseous nitrogen at a price lower than 
the unqualified bid of any other bidder. 

Big Three offered an alternate bid under invitation 2271, con- 
ditioned upon receipt of an award for LIN and LOX under invitation 
2407, which offered to supply the Government’s entire estimated need 
for gaseous nitrogen at a price much lower than Linde’s alternate bid 
price under invitation 2271. 

The contracting officer concluded that a bidder must be qualified for 
an award under invitation 2407 alone, without respect to the terms 
of invitation 2271, before its alternate bid under 2271 could be con- 
sidered for award. Accordingly, he recommended award of the entire 
estimated quantities, except for the set-aside portion of invitation 
2407, to Linde, the low bidder on each invitation taken separately. If 
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this recommendation were followed, awards in the following amounts 
would result : 


IFB 2407—entire unrestricted quantity to Linde $5, 075, 895 
IF'B 2271—entire quantity to Linde at 9, 207, 450 


Total cost to Government 14, 283, 345 


The letter of January 31, 1968, from the Deputy Assistant Secre- 
tary (Procurement) proposes a different method of making awards 
under these invitations. By considering the two invitations as es- 
sentially one, for the purpose of evaluating the alternate bids, it is 
proposed to make awards to Big Three under invitation 2271 for the 
entire estimated needs of gaseous nitrogen at its substantially lower 
alternate bid price, and also for that portion of the Government’s 
estimated needs of LIN and LOX upon which Big Three bid under 
invitation 2407. The remainder of the Government requirements under 
2407 would be awarded to Linde. Under this suggested method of 
award, contracts would be awarded as follows: 


IFB 2407 approx. 14 unrestricted quantity to Big Three 

at $1, 375, 283 
IFB 2407 approx. 54 unrestricted quantity to Linde at 4,081,313 
IFB 2271 entire quantity to Big Three at 5, 798, 205 


Total cost to Government 11, 254, 801 


Under either this proposal or under the contracting officer’s rec- 
ommendation, the set-aside portion must be canceled and resolicited. 

The above figures indicate that if the Government is permitted to 
make the proposed awards to Big Three, over three million dollars will 
be saved in this procurement. For this saving to be considered, these 
two invitations must be treated as one solicitation for the purpose of 
evaluating the alternate bids, despite the fact they are two physically 
distinct invitation packages. 

We are of the opinion that the provision of invitation 2271 advising 
bidders that alternate bids “conditioned upon receipt of an award un- 
der [2407]” would be evaluated does not expressly limit consideration 
of alternate bids to only those bidders who qualified for an award 
independently under invitation 2407. This being so, we see no reason 
to imply such a limitation. The telegraphic amendment of Novem- 
ber 29, 1967, furnishes evidence of an intention to consider these invita- 
tions as one solicitation, in effect. This telegram begins: 


THIS MESSAGE IN FOUR PARTS. PART ONE. THIS MBPSSAGD IS 
AMENDMENT F41608-68-—B-—2407-0004 TO IFB F41608-B-2407 CALLING FOR 
LOX/LIN AND AMENDMENT F41608-8—B-2271-0004 TO IFB F41608-68- 
B-2271 OALLING FOR GAS NITROGHN FOR KENNEDY SPACH OHNNTER 
FLORIDA OPENING 130 PM OST 8 DEO 1967.* * 
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We believe such indication of the intent of the procuring activity to 
treat this as one solicitation takes precedence over such a matter of 
form as the fact two separate invitations were used. 

We recognize that, generally, conditional bids may not be considered. 
8 Comp. Gen. 663. The case at hand is distinguishable because the 
joining of the two solicitations under the alternate bid was expressly 
permitted by the terms of the solicitation, so that all bidders were 
given an opportunity to participate on this basis. For this reason, the 
general rule against the acceptance of bids conditioned upon award 
under another separate solicitation is not for application. 

In B-133879, December 3, 1957, this Office approved by implication 
the use of conditional bids under circumstances where all bidders were 
advised of the acceptability of such bids, by permitting an award under 
the arrangement, although the propriety of conditional bids was not in 
issue, 

We therefore believe the use of alternate contingent bids is per- 
missible in cases where the solicitations are drafted to so apprise 
prospective bidders. 

Once it is determined that an alternate bid under invitation 2271, 
contingent upon receipt of an award under invitation 2407, is for con- 
sideration, we believe that, barring language to the contrary in the 
solicitation, the contracting agency should be permitted its usual dis- 
cretion in making those awards which it determines to be in the best 
interests of the Government. See clause 10, Standard Form 33A of July 
1966, included with the invitation. 

There appears to be no question but that Big Three’s alternate 
bid conformed to the terms of the invitation, and we have stated above 
that under the circumstances of this case, the two separate solicitations 
can be considered as one for purposes of evaluating the alternate bids. 
This being the case, we see no reason why the contracting agency 
cannot exercise its discretion to make award on the basis of a low 
aggregate bid, Big Three’s alternate bid under invitation 2271, rather 
than upon the basis of low item bids, Linde’s low bids under each 
separate invitation, when, as here, the low aggregate bid is more 
beneficial to the Government than the combination of item bids upon 
the same quantities. 42 Comp. Gen. 415; 41 id. 455; B-149470, Septem- 
ber 24, 1962; B-152221(1), December 4, 1963. 

Accordingly, this Office has no legal objection to the proposed 
awards to Big Three and Linde under the subject solicitation. 
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{ B-100272 J 


Contracts—Cost-Type—Reimbursement Costs—Insurance 


The claim of an insurance company for unpaid premiums on policies providing 
for the retrospective determination of earned premiums covering workmen’s 
compensation, public liability and other required insurance that is reimbursable 
under cost-type contracts may be paid notwithstanding a “No Cost Settlement 
Agreement” that included mutual releases, and the lack of privity between the 
Government and the insurance company. The contracting officer under section 
10-554 of Army Procurement Procedure—which has the force and effect of law— 
having the responsibility upon the termination or completion of a cost-reimburs- 
able-type contract to obtain insurance credits due the contractor or to assume 
the contractor’s insurance obligations, the liability of the Government for the 
unpaid insurance premiums is mandatory and must be read into the termination 
settlement. 


To the Secretary of the Army, February 15, 1968: 


Reference is made to a letter dated August 11, 1967, from the Army 
Materiel Command, transmitting for our decision the claim of Fidelity 
and Casualty Company of New York for unpaid premiums on insur- 
ance policies issued to U.S. Hoffman Machinery Corporation for 
coverage under the latter’s prime contracts with the Government. 

The claim stems from two cost reimbursable type contracts, DA 36- 
034-ORD-1133 and 1190, between the Government and Hoffman 
which were entered in December 1952 and January 1953, respectively. 
Under these contracts premiums paid by the contractor for workmen’s 
compensation, public liability, and other required insurance were 
recognized as costs reimbursable by the Government. The policies 
issued by Fidelity to Hoffman included endorsements providing for 
premiums thereon to conform to the National Defense Projects Rating 
Plan (NDPRP) which provided for retrospective determination of 
earned premiums on the basis of annual audits of loss experience in 
accordance with a formula set out in the endorsements. 

The record indicates that on April 16, 1963, the Government and 
Hoffman entered into a “No Cost Settlement Agreement” (complete 
termination) covering subject contracts (as well as six others) which 
included mutual releases of all obligations and liabilities of either 
party to the other under the contracts. Apparently Fidelity was not 
notified of this agreement before it was effected; however, Fidelity 
canceled its policies with Hoffman on July 11, 1963 (retroactive 
to March 23, 1963), as soon as it became aware of the termination of 
the prime contracts. It appears that Hoffman made four payments on 
account of overdue premiums during 1964 and 1965, and some time 
thereafter went out of business. The claim appears to represent the 
balance of premiums accrued on the policies for several years prior to 
the termination, adjusted in accordance with the plan to the termina- 
tion date. 
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In the above referenced letter the position is taken that there is no 
legal basis for the Government to assume the insurance costs inasmuch 
as there is no privity of contract between Fidelity and the Government. 

By letter of December 11, 1967, we brought to your Department’s 
attention a provision in section 10-554 of the Army Procurement 
Procedure, 1957 edition, Change 34, January 31, 1962, which was in 
effect at the time the referenced prime contracts were terminated, and 
which appears to be mandatory in its terms, requiring the contracting 
officer to take appropriate action, at the time of contract settlement, to 
insure that any remaining credits due the prime contractor in connec- 
tion with insurance of the type here involved would be paid to the 
Government and any outstanding obligations of the contractor with 
respect to insurance would be assumed by the Government. We note 
that section 10-554 of the current APP edition also requires such action 
by the contracting officer. Accordingly, we requested the views of the 
Department as to the legal effect of such mandatory regulation upon 
Fidelity’s claim. 

In response to our request your Department in its letter of Decem- 
ber 28, 1967, stated that : 

APP 10-4 is an internal Army regulation, part of a general section providing 
guidance and instructions pertaining to requirements for bonds and insurance 
and how to administer such matters under varying circumstances. The particular 
regulation cited provided instruction and guidance about what to do about 
insurance costs and credits in the event of termination of a cost reimbursement 
type contract. In fact, the regulation requires the Contracting Officer to do no 
more than that which he would have to do under the provisions of of the standard 
termination article in a cost-reimbursement contract. However, the U.S. Hoffman 
contracts were not unilaterally terminated by the Army in accordance with 
the clauses in the contract so providing. The contracts in question were termi- 
nated by mutual agreement of the parties at no further expense to the Govern- 
ment. Accordingly, APP 10-554 is not applicable and affords no assistance to the 
claimant insurance company. 

We feel required to take a different position in this matter. The regu- 
lation cited above is not restricted in operation to termination settle- 
ments but applies to action on “termination or completion” of cost- 
reimbursement type contracts. This regulation was promulgated pur- 
suant to Chapter 137, Title 10, United States Code (see 22 F.R. 7179 
and 7181, sections 599.555, 556, and 752), is consistent with its statutory 
purpose and intent, and has the force and effect of law. Cf. G. L. Chris- 
tian and Associates v. United States, 312 F. 2d 418, rehearing denied, 
320 F. 2d 345, cert. denied, 375 U.S. 954. Also see J. W. Bateson Com- 
pany, Inc. v. United States, 162 Ct. Cl. 566. Following the rule there 
announced, we believe that the regulation in effect when the contract 
was terminated is binding upon both the Army and Hoffman and that 
the required assignment and assumption of liability with respect to 
the insurance premiums must be read into the termination settlement 
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agreement. Consequently, we conclude that the Government is liable 
for the premiums due and that payment therefor should be made 
subject to verification of the amount due. 

The enclosures received with your Department’s letters of Au- 
gust 11, and December 28, 1967, are returned. 


[ B-163321 J 


Contracts—Negotiation—Addenda Acknowledgment Requirement 


Where the first two low offerors under a solicitation issued pursuant to 10 U.S.C. 
2304 (a) (2) failed to acknowledge an amendment, the award to the next highest 
offeror without negotiation in accordance with the right reserved to the Govern- 
ment to make an award “based on initial offers received without discussion of 
such offers” was proper. Although the strict application of the late addendum rule 
is not appropriate in every case involving a negotiated procurement, the con- 
tract having been negotiated under the public exigency exception to formal ad- 
vertising in view of the urgency of the procurement, and the offerors having 
been advised that failure to acknowledge receipt of an amendment “may result 
in rejection of your offer,” and that award of a contract may be based on 
initial offers, the contract awarded is not subject to question. 


To Infrared Industries, Inc., February 15, 1968: 


Your protest of the award of a contract to a higher offeror under 
solicitation No. DAAG25-67-R-1618, issued by the U.S. Army New 
York Procurement Detachment, was forwarded to our Office for deci- 
sion by the Department of the Army, Headquarters United States 
Army Materiel Command on January 15, 1968, pursuant to your 
request. 

The subject solicitation was issued under the authority of 10 U.S.C. 
2304(a)(2) and Armed Services Procurement Regulation (ASPR) 
3-202.2(vi), the exception to the formal advertising requirement which 
permits negotiation where the public exigency will not permit the 
delay incident to advertising, and requested proposals for optical lenses 
described as “Lens, Ord. Part No. 8270606” and “Lens, Ord. Part No. 
8270606.” The original closing date for the submission of proposals 
was June 12, 1967. This date was subsequently extended to July 17, 
1967, because of an amendment to the solicitation (amendment No. 
003) modifying certain specification drawings. 

Proposals were received from five sources. The proposal of Infrared 
Industries, Inc., was low, but was rejected as nonresponsive for failure 
to acknowledge receipt of amendment No. 003 as required by para- 
graph 4 of the solicitation instructions and conditions and by Standard 
Form 30, the form used to notify offerors of amendments. See, also, 
ASPR 3-505. The proposal of the second low offeror, Management & 
Technology, Inc., was rejected for the same reason, and on August 22, 
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1967, award was made to Buhl Optical Company at a price which was 
$7,470.40 higher than the price proposed by Infrared. The award to 
Buhl Optical Company was made without any negotiations in ac- 
cordance with instructions to offerors which reserved the right to 
the Government to make award “based on initial offers received, with- 
out discussion of such offers.” 


You protested the award to Buhl Optical Company by a telegram 
to the procuring activity dated September 6, 1967, on the ground that 


your failure to acknowledge the amendment modifying the specifica- 
tions did not make your offer nonresponsive because conformance with 
the amendment would not have significantly increased your costs, In 
substantiation of your contention, you cited our decision B-161832, 


August 17, 1967, in which it was held that a failure to acknowledge 
a specification amendment in a formally advertised procurement, 
which had only a negligible effect on the price, quantity or quality of 
the procurement was not sufficient to render a bid nonresponsive. When 


your protest was denied by the procuring activity, you requested by 
letter dated September 27, 1967, that the matter be referred to our 


Office for decision. 

The administrative report maintains that, contrary to your con- 
tention, the subject amendment had a significant effect on the cost 
of the proposed procurement and that therefore the failure to acknowl- 


edge receipt of the amendment rendered the Infrared proposal non- 
responsive to the invitation. In substantiation, a letter dated 
November 15, 1967, from Frankford Arsenal, the cognizant technical 


activity, has been furnished advising that the specification change 
covered by the amendment will result in an estimated cost increase 
of $10 per lens, or an estimated price increase of $9,200 for the 


920 units called for in the solicitation. The procurement agency in 
its report to our Office makes reference to the general rule stated 


in B-161882, cited by you, to the effect that the failure to acknowl- 
edge an addendum to an invitation significantly affecting the price, 


quantity or quality of the procurement renders the bid nonresponsive, 
and also makes reference to 44 Comp. Gen. 753; B—162071, July 31, 
1967 ; and 387 Comp. Gen. 785. The latter cases were cited by the pro- 


curement activity for the proposition that the “De Minimis” rule is 


not for application in a case involving as large an amount of money as 
is involved here. 

While you contend that your price would not have been increased 
significantly by the subject amendment, we must accept the determina- 
tion of the cognizant technical activity that the specification change 
would result in a price increase of about $9,200, Also, we must agree 


with the procurement activity that the effect of such a price increase 
is significant in relation to the cost of the procurement. 
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The decisions of our Office cited above, however, all have reference 
to rules affecting addendums to invitations for formally advertised 
procurements. In a negotiated procurement, such as is involved here, 
the rules of competitive bidding are not generally applicable, although 
they may serve as general guidelines in cases where their applica- 
tion serves the best interest of the Government. In this regard, see 
47 Comp. Gen. 279, November 21, 1967, in which the following state- 


ment appears : 


Negotiation procedures, unlike those required for formal advertising, are de- 
signed to be flexible and informal. These procedures properly permit the con- 
tracting officer to do things in the awarding of a negotiated contract that would 
be a radical violation of the law if the procurement were being accomplished by 


formal advertising. 


As a general rule, we cannot agree that a failure to acknowledge an 
addendum in a negotiated procurement would necessarily preclude 
consideration of the affected proposal. In the normal negotiated pro- 
curement, the acknowledgment of the receipt of an addendum as 
well as any changes in the proposal price of a given offeror brought 


about by the addendum properly may be the subject of negotiations 
provided other offerors or the Government are not prejudiced thereby. 
Therefore, strict application of the late addendum rule is not appro- 
priate in every case involving a negotiated procurement, dependent, of 
course, upon the particular and unique circumstances involved. 


In the case at hand, however, offerors were specifically advised in 
the solicitation that amendments had to be acknowledged, and Stand- 
ard Form 30, the notification of amendment form, warned offerors 
that failure to acknowledge receipt of an amendment “may result in 


rejection of your offer.” Further, the solicitation provided in para- 
graph 10(g) of the instructions and conditions that : 


The Government may award a contract, based on initial offers received, without 
discussion of such offers. Accordingly, each initial offer should be submitted 
on the most favorable terms from a price and technical standpoint which the 


offeror can submit to the Government, 


As stated above, this contract was negotiated under the public exi- 
gency exception to the formal advertising requirement. In view of 
the urgency of the procurement (see ASPR 3—805.1(a) (iii) ), we are 
of the opinion that the action of the contracting officer in awarding 


a contract on the basis of the timely submitted offers, as amended, 


is not subject to question by our Office. Neither do we find any legal 
basis to question the rejection of the Infrared offer as nonresponsive 
since no opportunity existed for curing the defective proposal through 
negotiation. 


Accordingly, your protest must be denied. 
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Contracts—Awards—Small Business Concerns—Set-Asides— 
Withdrawal—Planned Emergency Producer Veto 


‘otal small business set-asides under solicitations listing aerial delivery slings 
by different Federal Stock Numbers (K'SN) may not be vetoed under paragraph 
1-706.1(c) (ii) of the Armed Services Procurement Regulation by a large business 
concern designated a “Planned Emergency Producer” for items other than those 
being solicited on the basis the procurement is different sizes of “one” item 
manufactured in accordance with a common specification. The concern not a 
planned producer for the items being solicited not only does not have the right 
to veto the set-asides, but the procurement is not subject to the item veto of the 
regulation, the word “item” as used in the regulation being synonymous to the 
use attributed to the word in the implementation of the Defense Cataloging and 
Standardization Act, 10 U.S.C. 2451-2456, wherein each separate item of supply 
used recurrently is assigned a F'SN item identification, and the act also required 
the conformity of the slings to a common basic specification. 


Contracts—Awards—Small Business Concerns—Set-Asides— 
Withdrawal—Planned Emergency Producer Veto 


As the dictionary definition describing the word “item” as an “individual 
particular or detail singled out from a group of related particulars or details” 
is the meaning of the word as used in the implementation of the Defense Catalog- 
ing and Standardization Act under which each separate and distinct item of 
supply used recurrently is required to be classified, described, and given an item 
Federal Stock Number (FSN), which identifies the item from every other item 
of supply, solicitations for various sizes of aerial delivery slings properly identi- 
fied each size with an individual FSN, and the procurement is not subject to 
paragraph 1~706.1(c) (ii) of the Armed Services Procurement Regulation, which 
precludes small business set-asides when a large business planned emergency 
producer of the “item” desires to participate in the procurement. 


Contracts—Awards—Small Business Concerns—Size—Conclusive- 


ness of Determination 

The determinations of the Small Business Administration (SBA) in prescrib- 
ing small business size standards for various industries and designating within 
any industry the concerns which are small business concerns for the purpose of 
Government procurement are binding on the procurement officials of the Gover- 
ment, and ordinarily the General Accounting Office will not question a size 
standard. However, the determination of what size standard should apply to a 
particular procurement is vested initially in the procuring agency and upon appeal 


in the SBA under its power to determine size standards for Government 
procurement. 


To Kings Point Industries, Inc., February 16, 1968: 


Reference is made to your letters dated August 18, and 25, 1967, to 
the United States Army Aviation Materiel Command, protesting 
against award of any contracts under solicitation Nos. DAAJ01-68- 
B-0016(J), DAAJ01-67-B-0591(J) and DAAJ01-68-B-0047(J), 
issued by that Agency. In accordance with your request the matter was 
referred to our Office for decision. Reference is also made to your letters 
dated October 30 and December 14, 1967, to this Office, protesting 
any awards under solicitation Nos. DAAJ01-68-B-0115(J) and 
DAAJ01-68-B-0199 (J), issued by the above command. 
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Solicitation No. DAAJ01-68-B-0016(J) and solicitation No. 
DAAJ01-67—B-0591(J) called for the furnishing of 11-foot, three- 
loop and 8-foot, three-loop cargo slings, Federal Stock Nos. (FSN), 
1670-823-5040 and 1670-753-3630, respectively, to be manufactured in 
accordance with MIL—S-25963C, 30 Sep 1963, Amendment 1, 14 April 
1965, and USAF Drawing 63J4261-7. Solicitation No. DAAJ01-68- 
B-0047(J) covered 12-foot, three-loop slings, FSN 1670-823-5041, 
and DAAJ01-68-B-0115 covered 11-foot, three-loop slings, FSN 1670- 
823-5040, while DAAJ01-68-B-0199 covered two slings, an 8-foot, 
three-loop sling, FSN 1670~753-3630, and a 12-foot, three-loop sling, 
FSN 1670-823-5041. 

Your protests as to all of the procurements enumerated are based 
upon the fact that they were instituted as total small business set-asides. 
You have also questioned the size standards imposed for small business 
qualification and your classification as a large business concern. 

As the basis for your objection to the small business set-aside, you 
allege that you are a planned producer for all sling items, and under 
Armed Services Procurement Regulation (ASPR) 1-706.1(c) (ii) 
have a right to request that the procurement of such items not be on 
a, total small business set-aside basis. ASPR 1-706.1(c) lists certain 
conditions which shall not be considered as precluding small business 
set-asides, including the following: 

(ii) the item is on an established planning list under the Industrial Readiness 


Planning Program, except that a total set-aside shall not be authorized when one 
or more large business Planned Hmergency Producers of the item desire to 


participate in the procurement * * *, 

According to the administrative report, Kings Point is not a planned 
producer for any of the items being procured. Instead, the Emer- 
gency Production Schedule, DD Form 1519, signed by Kings Point, 
shows that it is a planned producer for the 12-foot, two-loop sling, 
FSN 1670-753-3792; the 16-foot, two-loop sling, FSN 1670-753-3798 ; 
the 20-foot, two-loop sling, FSN 1670-753-3794; the 8-foot, two-loop 
sling, FSN 1670-753-3789 ; the 3-foot, three-loop sling FSN 1670-753- 
8788; and the A7A sling, FSN 1670-251-1153. All of the above slings 
are required to be manufactured in accordance with USAF Drawing 
63.J4261 and are subject to the performance and test requirements of 
Military Specifications MIL—S-25963-C, except sling A7A which is 
covered by an Aviation Materiel Command (AVCOM) Specification 
IP/DES S-10-5 and drawing 51C6716. 

It is your contention that while you are designated as planned pro- 
ducers for only six slings, since all of the slings, except sling A7A, are 
manufactured in accordance with the same drawing and specification, 
and you have adequate facilities to produce all of the slings, you there- 
fore are a planned producer for all of the slings. It appears to be your 
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position that the Federal Stock Numbers do not designate the specific 
items for which you are a planned producer, but rather that the item is 
the aerial delivery sling and the FS Numbers merely designate the 
different sizes of the item and as such are merely a convenient method 
of identification. 

This Office has stated in 17 Comp. Gen. 106, 109, that “The word 
‘item’ is variously used and defined, the definition depending largely 
upon the connection in which it is used.” Webster’s Third New Inter- 
national Dictionary (unabridged) defines “item” as “an individual 
particular or detail singled out from a group of related particulars 
or details.” To determine in what connection the word “item” is used 
it is necessary to determine the purpose of the Federal Stock Numbers, 
ie., whether their purpose is to designate a specific item belonging 
to a particular class, or whether they are to be used merely as a con- 
venient method of identification. 

From our review of the Defense Cataloging and Standardization 
Act, Public Law 436, 82d Congress (which was subsequently codified 
as 10 U.S.C. 2451-2456), and its legislative history, we must conclude 
that each separate and distinct item of supply which is used recur- 
rently is required to be classified, described and given an item number 
which will identify it from every other item of supply. Implementa- 
tion of the act is placed in the Defense Supply Agency under the Secre- 
tary of Defense, and the master data file is maintained by the Defense 
Logistics Service Center, Defense Supply Agency, Battle Creek, Michi- 
gan, which also issued the Federal Supply Classification (FSC). The 
FSC and its indexes have been developed and adopted by the Office of 
the Secretary of Defense for use in classifying items of supply identi- 
fied under the Federal Cataloging program. The structure of the FSC 
consists of groups, which are subdivided into classes. Each class covers 
a relatively homogeneous area of commodities, in respect to their 
physical or performance characteristics, or in the respect that the items 
included therein are such as are usually requisitioned or issued to- 
gether. The FSC utilizes a four digit coding structure whereby the 
first two digits of the code number identify the group, and the last 
two digits identify the classes within the group. In the present case, 
Group 16 is entitled “Aircraft Components and Accessories,” Class 
1670 is entitled “Parachutes; Aerial Pickup, Delivery, Recovery Sys- 
tems; and Cargo Tie Down Equipment.” This is the class of personal 
property commonly called “Aerial Delivery Items” as stated on the 
first page of your planned producer agreement. The Cataloging Hand- 
book H2-2, Class 1670, lists six categories of slings, such as slings for 
rockets and for missiles, in addition to “Sling, Cargo, Aerial.” Of inter- 
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est also, is the statement in the introduction to the FSC, which states in 
pertinent part: 
The primary application of the FSC code number is in the Federal Stock 


Number (FSN). The FSN for an item of supply consists of the applicable four- 
digit FSC code number plus the seven-digit Federal item identification number. 


It would appear from the above, that it is the Federal Stock Num- 
ber which identifies a separate and distinct item of supply in the Fed- 
eral Stock Catalogs. Implementation of the Defense Cataloging 
and Standardization Act appears to be fully in accord with the objec- 
tives of the act and the legislative history discussed above, and the 
word “item” appears to have been used and understood throughout the 
Department of Defense (DOD) to denote the separate and distinct 
item of supply required, procured and used. Therefore, since the stated 
purpose of ASPR is to establish for DOD, “uniform policies and pro- 
cedures relating to the procurement of supplies and services under the 
authority of Chapter 137, Title 10 of the United States Code, or under 
other statutory authority,” it is inconceivable that the word “item” 
should have a different meaning in ASPR than is attributed to it under 
the Defense Cataloging and Standardization Act. In the absence of 
convincing evidence to the contrary, we must therefore conclude that 
the meaning of the word “item” is the dictionary meaning, ie., “an 
individual particular or detail singled out from a group of related 
particulars or details.” Thus, it appears that the word “item” is used 
in ASPR 1-706.1(c) (ii) in the same way and with the same connota- 
tions as used by Congress in the cataloging act, and that the words 
“the item” are synonymous with a Federa)] Stock Number, particu- 
larly since only items recurrently used and procured are placed on a 
planning list and made the subject of a planned producers agreement. 

Concerning your allegation that you are a planned producer for all 
of the sling items, since all of the slings in question are manufactured 
in accordance with MIL—S-25963C, the Defense Cataloging and Stand- 
ardization Act requires the consolidation of specifications to the 
greatest extent possible. Military standards and specifications of the 
separate military services are consolidated for use with as many sep- 
arate items, materials, and services as possible, considering the distinc- 
tive needs of each service. Consequently, it is not surprising that several 
slings are manufactured in accordance with the same specification ; in 
fact, many standard specifications are applicable to a broad cross- 
section of articles falling into different groups or classes and having 
nothing in common except some particular component or characteristic 
which may be required to conform to a single set of standards regard- 
less of its ultimate use. Certainly it would be absurd to require a sep- 
arate specification for each of several articles differing only in size or 
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some other readily distinguishable attribute, and we cannot accept your 
thesis that all articles conforming to a common specification must 
therefore be considered as a single “item.” 

In any event, your asserted rights with respect to the subject pro- 
curements depend entirely upon the “Planned Producer” agreement 
entered into between you and the Army Aviation Materiel Command 
under date of February 18, 1966 (accepted by you on March 25, 1966), 
on DD Form 1519. Even if we were to agree with your contentions as 
to the meaning of the word “item” in general, we could not interpret 
the terms of the executed agreement as making you a planned producer 
or supplier of any articles other than those clearly identified therein 
by Federal Stock Numbers. 

On the fact of Form DD 1519 it is stated, “The signature hereon 
indicates that the management of this firm believes it is qualified to 
produce the articles indicated. It is believed that this schedule can be 
met in an emergency. In the event of emergency, we are willing to 
negotiate a contract with the Government for manufacture of the arti- 
cles. It is understood that our acceptance of this schedule of production 
is entirely voluntary on our part, and that it in no way binds this firm 
or the Government in any contractual relationship.” Attached and 
forming a part of the agreement was a list of six slings, each identified 
by a Federal Stock Number, for each of which there was entered a 
schedule of quantities to be produced each month from 1 to 24 months. 

Since none of the six items indicated are being procured under the 
five solicitations in question, we find no basis for your claim of the 
right to veto the total set-aside of the articles being procured. Even 
if we were to interpret the word “item” to mean “all air delivery items,” 
you would still be a planned producer for only the sizes or patterns of 
the “item” listed in your schedule. The Emergency Production Sched- 
ule, DD Form 1519, has according to the record, been filled out in ac- 
cordance with instructions contained in AMOR 715-20, C4, 27 July 
1965, entitled Industrial Readiness Program, paragraph 5b(2) (1) of 
which states that in block 9a of the form, the claimant agency 
(AVCOM) shall enter by nomenclature, by name, or as in the case of 
support items by brief description, “the items scheduled on the back 
of the form.” The items scheduled are described briefly by name in 
block 9a of your form as “Aerial Delivery Items.” Paragraph 5b(3) (a) 
of the AMCR, relative to “Items Scheduled for Emergency Production 
(Back of Form),” provides: “Enter official nomenclature, stock num- 
ber, part number or adequate description of the item to be scheduled.” 
In vew of the above regulation, only the articles identified by Federal 
Stock Number on the back of the form, and for which emergency pro- 
duction schedules are specified, are articles for which Kings Point may 
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be considered a planned emergency producer under its agreement, and 

by necessary implication articles to which other numbers have been 

assigned are excluded from the operation of the “Planned Producer” 
t. 

For the above reasons we must conclude that you are not a “planned 
producer” for the items procured by the solicitations in question, 
within the meaning of ASPR 1-706.1(c) (ii). 

In your letter of October 30, 1967, to this Office, you also object to the 
small business size standard of 500 employees or less applied to the 
procurements in question. It is your view that “Standard Industrial 
Classification [SIC] Industry No. 3729, Aircraft Parts and Auxiliary 
Equipment, Not Elsewhere Classified,” for which the applicable size 
standard is 1,000 employees, is the proper classification for the slings 
procured under the present solicitations. However, the Small Business 
Size Appeals Board has determined that SIC No. 2399, Fabricated 
Textile Products, Not Elsewhere Classified, for which the applicable 
size standard is 500 employees, was applicable to IFB DAAJO1-68-B- 
0115(J), and presumably would be applicable to the rest of the slings 
procured. 

Under sections 3 and 8(b) (6) of the Small Business Act of 1958, 
15 U.S.C. 632 and 637 (b) (6), respectively, the Small Business Admin- 
istrator, acting through his agents in the Small Business Administra- 
tion, is empowered to prescribe small business size standards for vari- 
ous industries and to determine within any industry the concerns which 
are to be designated smal] business concerns for the purpose of Govern- 
ment procurement. These determinations are binding on the procure- 
ment officials of the Government. In view of these provisions of law, 
this Office ordinarily will not question a size standard fixed by the 
Small Business Administration. 46 Comp. Gen. 102, 105; B-153108, 
February 5, 1964; 41 Comp. Gen. 649, 653. The determination of what 
size standard should be applied to a particular procurement is vested 
initially in the procuring agency and, upon appeal, in the SBA, under 
its power to determine size standards for Government procurement. 
See Federal Procurement Regulations sections 1-1.703-2(g) and (h). 

For the above reasons, your protests must be denied. 


[ B-163155 J 


Quarters Allowance—Dependents—Member of Armed Services— 
Excess Leave Period 


An Army captain whose wife is authorized excess leave without pay and allow- 
ances for the period between being commissioned and reporting to her new duty 
station, during which time she is neither furnished nor occupies quarters in 
kind, may be paid an increased quarters allowance under 87 U.S.C. 408 on behalf 
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of his wife for the period she was in the excess leave status. The limitation in 
87 U.S.0. 420 that a member may not be paid increased allowances on account of 
a dependent for any period during which that dependent is entitled to basic pay 
does not bar payment of all the benefits incident to the captain’s rank that is 
authorized by section 408 for a member with a dependent. The mere existence 
of the wife’s active duty status in itself is not determinative of the captain’s 
entitlement to an increase in quarters allowance. 


To Lieutenant Colonel C. V. Toulme, Department of the Army, 
February 16, 1968: 


Further reference is made to your letter of October 20, 1967 (A VDB- 
FO), with enclosures, requesting an advance decision as to whether 
you are authorized to make payment on a voucher submitted there- 
with, stated in favor of Captain Herbert G. Vaughan, OF 101 756, 
covering payment of increased basic allowance for quarters for the 
period June 3, 1967, through September 24, 1967, on account of his 
spouse, Second Lieutenant Mary C. Vaughan, N 5 422 216, Army Nurse 
Corps. Your request for decision has been forwarded here by endorse- 
ment of the Comptroller of the Army dated December 20, 1967, and has 
been assigned D.O. Number A-978 by the Department of Defense 
Military Pay and Allowance Committee. 

It appears that Lieutenant Vaughan, who married the service mem- 
ber in 1965, attended Baylor University School of Nursing under the 
Army Student Nurse Program, was commissioned a second Lieutenant 
in the Army Nurse Corps, and graduated from the University on May 
26, 1967. It is reported that she was authorized excess leave without 
pay during the period involved prior to reporting to her new duty 
station at Fort Sam Houston, Texas, and that she was neither furnished 
nor occupied quarters in kind during that interval. Captain Vaughan 
was stationed overseas. 

Cited as being applicable in this matter is paragraph 30224a(2) of 
the Department of Defense Military Pay and Allowances Entitlement 
Manual, effective January 1, 1967, which states: 


A member is not entitled to a me behalf of a spouse who is on active duty 
in the Armed Forces of the United Sta’ 

In a letter from the Field noi Office, U.S. Army Finance Cen- 
ter, dated June 26, 1967, it is stated that “Mary C. Vaughan is con- 
sidered as being on active duty in the Army, although in an excess 
leave status without pay and allowances.” 

Authority for payment of basic allowance for quarters is contained 
in 37 U.S. Code, chapter 7, section 403. Subsection 403(a) provides 
that : 

as otherwise provided by this section or by another law, a member 


Except 
of a uniformed service who is entitled to basic pay is entitled to a basic al- 
lowance for quarters * * *, 
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Section 401 defines the term “dependent” as used in chapter 7, as 
including “his spouse.” However, in cases where both husband and 
wife are members of the uniformed service, section 420 places a limi- 
tation on the inclusion of the wife as a dependent for the purposes 
of receiving an increased quarters allowance. That section provides: 

A member of a uniformed service may not be paid an increased allowance 
under this chapter [chapter 7, title 87, U.S. Code], on account of a dependent, 
for‘any period during which that dependent is entitled to basic pay under 
section 204 of this title. 

With respect to the denial of basic allowance for quarters on the 
ground that the service member’s wife was on active duty during the 
period in question, it should be noted that the regulations quoted above 
were superseded by change 2, June 23, 1967. Nothing has been found 
in the superseding regulations, however, which purports to cover a 
situation such as is here involved. While it is true that under the pro- 
visions of 37 U.S.C. 204, members cannot receive basic pay unless they 
are in an active duty status as defined in 37 U.S.C. 101(18), it seems 
evident that a service member by virtue of certain leave law provisions, 
87 U.S.C. 502(b), may be in an excess leave active duty status and 
not be entitled to basic pay, as in Lieutenant Vaughan’s situation. 

Thus, it appears that by the specific language of sections 403 and 
420 the mere existence of an active duty status would not in itself 
be determinative of entitlement in this case. Since the service member’s 
wife was in an excess leave status and was not entitled to basic pay 
or allowances in her own right during the period in question, section 
420 provides no bar to the payment to Captain Vaughan of all the 
benefits incident to his rank authorized by section 403 for a member 
with a dependent 

Accordingly, payment on the voucher, herewith returned, is au- 
thorized if otherwise correct. 


[ B-162613 J 


Mileage—Military Personnel—Mixed Modes of Transportation— 
Carrier Mileage v. Highway Distance 


Although paragraph M7008-8a of the Joint Travel Regulations, prescribing 
that when the travel of dependents of members of the uniformed services is 
performed entirely or in part by privately owned conveyances, the official 
highway distance is the official distance for mileage payment purposes does not 
contain a provision similar to that in paragraph M4155-2a, providing that the 
mode of transportation used by a member between his duty station and the 
local common carrier terminal may be disregarded in determining whether the 
travel is performed by common carrier, in computing mileage payments for 
travel by identical means, no distinction between a member and his dependents 
is required. However, where incident to a permanent change of station, de- 
pendents of a member travel by privately owned conveyance to an air terminal 


313-968 O-69—32 
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that is not the local common carrier terminal for the old duty station, the 
member is not entitled to a mileage allowance based on the official carrier mile- 
age, but only to payment on the basis of the official highway distance. 


To Lieutenant Colonel John A. Rapp, United States Marine Corps, 
February 23, 1968: 


Further reference is made to your letter dated August 26, 1967, and 
enclosures, forwarded here by 2nd indorsement dated October 2, 1967, 
of the Per Diem, Travel and Transportation Allowance Committee, 
requesting a decision whether Captain Thomas J. Kennedy, 082904, 
United States Marine Corps, may be paid additional mileage allow- 
ance in the amount of $24.12 for travel of his dependents from Camp 
Pendleton, California, to Kansas City, Missouri, incident to his 
permanent change-of-station orders of January 31, 1967. Your request 
was assigned PDTATAC Control No. 67-33 by the above Committee. 

By orders dated January 31, 1967, Headquarters, Headquarters 
Battalion (Reinforced), 1st Marine Division (Reinforced), FMF, 
FPO San Francisco 96602, as amended, Captain Kennedy was trans- 
ferred from his overseas station in South Vietnam to the Marine Corps 
Reserve Data Service Center, Kansas City, Missouri, with 30 days’ 
delay in reporting. A first indorsement dated February 5, 1967, to 
those orders shows that his leave address was 109-A Wonju Circle, 
Camp Pendleton, California. It appears that Camp Pendleton was 
his permanent station prior to his overseas assignment and the place 
his dependents had remained during such overseas assignment. Under 
the authority of those orders, Captain Kennedy’s dependent wife and 
four children traveled from Camp Pendleton to Kansas City during 
the period April 17 to 20, 1967. In his claim voucher dated April 
25, 1967, he showed that his wife and one child utilized privately 
owned conveyance and common carrier for the travel involved and 
the other three children utilized only private conveyance. He was paid 
the sum of $288.54 for the travel of his dependents computed on the 
basis of $0.18 per mile ($0.06 for one adult plus $0.12 for 4 children) 
for the official highway distance between Camp Pendleton and Kansas 
City of 1,608 miles. 

As a basis for payment of the additional mileage Captain Kennedy 
says that his wife and one child traveled by privately owned con- 
veyance to San Diego, California, and thence by commercial aircraft 
to Kansas City ; and, since San Diego is the nearest air terminal serv- 
ing Camp Pendleton, he expresses the belief that under the rule stated 
in paragraph M4155-2a of the Joint Travel Regulations the computa- 
tion of the payment for their travel should have been based on the 
official common carrier mileage between Camp Pendleton and Kansas 
City. : 
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You explain in your letter of August 26, 1967, that the determination 
to use highway distance in computing the amount due Captain 
Kennedy was based on the literal language of paragraph M7004—3a- 
[M7003-3a] of the Joint Travel Regulations providing that when 
travel is performed entirely or in part by privately owned conveyance, 
the official highway distance will be the official distance for mileage 
payment purposes. If common carrier mileage is authorized, however, 
mileage for an additional 268 miles at $0.09 per mile, or $24.12, is 
payable. 

Paragraph M4155-2 of the Joint Travel Regulations, pertaining to 
members’ travel, contains a provision similar to that in the cited para- 
graph M7003-%a, but with the further provision that when the distance 
between the duty station and the local common carrier terminal used 
is such that normally the mode of transportation would be as described 
in paragraph M4401, the mode of the transportation used for the 
travel between the duty station and the common carrier terminal used 
will be disregarded in determining whether travel is performed en- 
tirely by common carrier. It appears to be Captain Kennedy’s belief 
that such provision should have equal application in the matter of 
dependents’ travel. 

In commenting on the claim, the Per Diem, Travel and Transporta- 
tion Allowance Committee points out that the provision in paragraph 
M4155-2 as to disregarding the mode of transportation used for the 
travel between the duty station and the common carrier terminal was 
placed in the regulation as a means of explaining the intent of the 
words “travel is performed entirely by common carrier,” and that 
although paragraph M7003-3 does not contain a similar explanatory 
provision, it is not the intent of the regulations to provide different 
rules for determining the official distance applicable to dependent 
travel and to travel of the member. The Committee expresses the 
opinion that in applying the provisions of paragraph M4155-2 to this 
case, if the member had been authorized to travel between Camp 
Pendleton and Kansas City and had traveled by privately owned 
conveyance from Camp Pendleton to the local common carrier terminal 
in San Diego and by commercial air beyond, it would be considered 
that the authorized travel had been performed entirely by common 
carrier and the applicable official distance would be the official common 
carrier distance. It concludes, therefore, that the absence of an ex- 
planatory provision in paragraph M7003-3 should not act to require 
the use of official distance for reimbursement for travel of dependents 
different from that used for identical travel of members. 


While paragraph M7003-3 does not contain an explanatory pro- 
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vision concerning travel between the duty station and the common 
carrier terminal used, such as that contained in paragraph M4155-2, 
we agree with the Committee view that no distinction should be drawn 
for the purpose of computing mileage payments for travel of the 
member and his dependents when the travel in each case is performed 
by identical means. If, therefore, the San Diego airport is a local com- 
mon carrier terminal within the contemplation of the military travel 
laws and regulations for purposes of travel to and from Camp Pendle- 
ton, common carrier mileage would be payable in the case of travel 
by a member or his dependents to or from Camp Pendleton when 
arrival or departure is at or from that airport. For the reasons stated 
hereinafter, however, the San Diego airport does not qualify as a 
local terminal for purposes of travel to or from Camp Pendleton. 

The provisions of paragraph M4155-2 of the Joint Travel Regula- 
tions permit the use of official common carrier distances in cases where 
travel is performed entirely by common carrier and provide that for 
purposes of qualification on that basis the mode of transportation 
between duty station and the local common carrier terminal used will 
be disregarded if the distance between those points is such that the 
mode of transportation to such terminal normally would be as described 
in paragraph M4401 of the regulations. 

Since paragraph M4401 is concerned only with transportation be- 
tween places of abode, lodging, or duty station and “stations, wharves, 
airports, or other local terminals of the mode of commercial or Gov- 
ernment transportation used” in performing the ordered travel, and 
authorizes reimbursement for the usual taxicab, bus, streetcar, subway, 
or other public carrier fares for travel to the local terminal, it is our 
view that the reference in paragraph M4155 to the local common 
carrier terminal used contemplates a terminal within the duty station 
or in its vicinity which is normally served by the enumerated forms 
of transportation. See 40 Comp. Gen. 7; 41 id. 588; 44 id. 445; 45 id. 
840. Unless, therefore, the terminal used is at, or in the vicinity of the 
duty station, and is normally served by the enumerated means of local 
transportation serving the duty station, the provisions of paragraph 
M4155-2 of the regulations have no application even though the 
terminal may be the one nearest to the duty station and for that reason, 
necessarily used in traveling to and from the station by a particular 
mode of transportation. 

For the guidance of Marine Corps disbursing officers in determining 
official distances under paragraphs M4155 and M4401 of the Joint 
Travel Regulations, there was provided with Marine Corps Order 
7220.26, dated June 1, 1967, a list of stations or installations frequently 
used as origins and terminations for ordered Marine Corps travel. 
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Opposite each of those stations is indicated the commercial air termi- 
nal serving that station which, it is stated in the Order “is situated 
so as to have the travel between the terminal and the station, irres- 
pective of mode used, disregarded in determining if travel is per- 
formed entirely by common carrier.” The commercial air terminal 
indicated as serving the Marine Corps Base at Camp Pendleton is that 
at San Diego, even though the current Official Table of Distances shows 
the highway distance between those points to be 39 miles and the 
terminal can hardly be viewed as in the vicinity of Camp Pendleton. 
Moreover, it does not appear that the local transportation facilities— 
busses, taxicabs, etc., if any, serving Camp Pendleton, normally serve 
the San Diego airport. 

We are of the opinion, therefore, that the provisions of paragraph 
M4155-2 of the regulations have no application in the case of travel 


from or to Camp Pendleton involving air travel from or to the San 
Diego airport. Hence, the measure of official distance for travel of 
members or their dependents from Camp Pendleton to a new duty sta- 
tion, involving travel by privately owned conveyance from Camp 
Pendleton to the air terminal at San Diego, is the official highway 


distance as required by paragraph M4155-2b of the Joint Travel 
Regulations. 

Accordingly, Captain Kennedy was properly reimbursed for his 
dependents’ travel and no further travel allowance is due for that 
travel. Captain Kennedy’s orders are returned. The remainder of the 
papers submitted with your letter will be retained in our files. 


{ B-163373 J 


Officers and Employees—Transfers—Relocation Expenses—Trans- 
portation of Household Goods, Etc.—Resale or Disposal Purposes 


Household items used until the time of departure from an old duty station are 
not the items of property contemplated by section 1.2h of the Bureau of the 
Budget Circular No. A-56, which precludes from the term “household goods and 
personal effects” items intended for resale or disposal. Therefore, an employee 
who, after moving a stove and air-conditioners incident to an official change of 
station, disposes of them as surplus to his needs may be reimbursed the cost 
of transporting the items to his new duty etation since such items were part 
of his household for several years and in continuous use until he moved from 
his old duty station. 


To I. F. Ingram, United States Department of Agriculture, Feb- 
ruary 27, 1968: 


Your letter of January 19, 1968, requests our decision concerning 
the propriety of certifying for payment a reclaim voucher in favor 
of Mr. Leo Davis for $61.05 covering the transportation cost of 
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two air-conditioners and a stove from Wharton, Texas, to Houston, 
Texas, incident to his official transfer of station between such points. 

It appears from the information presented that on July 6, 1967, 
Mr. Davis entered into a contract for the purchase of a home being 
constructed at his new station which contract provided that the home 
was to be equipped with air-conditioning and that it was to have 
@ gas range. On July 13, 1967, Mr. Davis traveled to his new station 
and also transported his household effects including the two air- 
conditioners and stove. On July 14 he placed 4,200 pounds of such 
effects in temporary storage whereas the stove and air-conditioners 
were not placed in storage but rather were sold by the employee after 
arrival at his new station. 

The amount claimed on the voucher represents the cost of trans- 
porting the two air-conditioners and stove to the new station which 
cost was disallowed administratively because it was determined that 
these items were transported for purposes of disposal rather than use 
by the employee at his new station. In such connection your letter 
refers to the definition of the term “household goods and personal 
effects” appearing in section 1.2h of Bureau of the Budget Circular 
No. A-56 which is in part as follows: 

* * * The term includes household furnishings, equipment and appliances, 
furniture, clothing, books, and similar property. It does not include property 


which is for resale or disposal rather than for use by the employee or members 
of his immediate family; * * *. 


In support of his reclaim the employee says: 


My intentions at the time I moved from Wharton to Houston were to use the air 
conditioners and stove at my new location. However, due to a last minute change 
in plans, I found that my air conditioners and stove would not be needed in 
either my temporary quarters or my new home which was being constructed. 
no my I decided to sell my air conditioners and stove after I had arrived in 

0 
These items were not purchased for resale. They were a part of my household for 
several years. In fact, I used them until the day I moved from Wharton. 

Our understanding is that the quoted regulation was designed pri- 
marily to preclude shipment at Government expense of property 
owned by an employee for purposes of resale or disposal—such as 
property acquired by an employee incident to a business venture that 
was held by him for sale or disposal purposes prior to his transfer of 
official station. The property items in the present case were not ac- 
quired for purposes of resale or disposal. In fact, they were used by 
the employee in his household right up to the time of his transfer. 
Under the circumstances, our view is that the regulation does not pre- 
clude shipment at Government expense of the items in question. 
Accordingly, the reclaim voucher which is returned herewith may be 
certified for payment if otherwise correct. 
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[ B-163447 J 


Contracts—Increased Costs—Government Activities—Work Sus- 
pension 


The additional costs incurred by a contractor to install a television surveillance 
system at Cape Kennedy due to delays occasioned by launch activities, where the 
contract did not contain a “Suspension of Work” clause or other provisions to 
cover delay but did require the contractor to ascertain work conditions, con- 
stitute a claim for breach of contract damages within the settlement jurisdiction 
of the General Accounting Office. However, as the cause of the delay was 
evident at the time the contract was executed, no fault or negligence is at- 
tributable to the Government and, therefore, there is no legal liability on the 
part of the Government to pay the contractor the increased costs. 


Contracts—Damages—Government Liability—Breach of Contract 


While every contract implies the promise that neither party to the contract will 
prevent, hinder, or delay performance, the nature and scope of such promise 
must be gathered from the particular contract, its content, and the surrounding 
circumstances. Where a contract imposes responsibility on the contractor to 
ascertain the conditions that could affect work or cost, the failure of the con- 
tractor to consider delays attributable to normal operations that are evident 
at the time the contract is executed does not relieve the contractor from per- 
forming the work without additional costs to the Government, and the delays 
occasioned by no fault or negligence on the part of the Government do not 
constitute a breach of contract imposing a legal liability on the Government for 
increased costs. 


To the Systems Design Corporation, March 1, 1968: 


Reference is made to your claim in the amount of $11,000 for ad- 
ditional costs incurred in performing contract No. AF34(601)-27179 
dated June 9, 1966, with the Department of the Air Force, which was 
forwarded here by that Department for settlement. 

Item No. 1 of the contract called for the engineering, furnishing and 
installation of an operational closed circuit television surveillance 
system at Launch Complex 17, Cape Kennedy AFS, Florida, with 
delivery 36 days after receipt of the contract. The contract did not 
contain a “Suspension of Work” clause, and provided under Part 
XXIV, concerning the installation portion of the work, as follows: 


* * * * * * * 


D. CONDITIONS AFFECTING THE WORK (JUNE 1964) 

The Contractor shall be responsible for having taken steps reasonably neces- 
sary to ascertain the nature and location of the work, and the general and local 
conditions which can affect the work or the cost thereof. Any failure by the 
Contractor to do so will not relieve him from responsibility for successfully 
performing the work without additional eapense to the Government. The Govern- 
ment assumes no responsibility for any understanding or representations con- 
cerning conditions made by any of its officers or agents prior to the execution of 
this contract, unless such understanding or representations by the Government 
are expressly stated in the contract. [Italic supplied.] 


’ . . * * * s 


N. JOINT THNANOY 

The Contractor shall be responsible for coordinating all the required installa- 
tion activities with the Air Force Hastern Test Range to preclude any inter- 
ference with NASA and Air Force launch crews. 
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You state that you based your price for the work upon full and 
uninterrupted access to the blockhouse and launch pads in the complex, 
whereas your installation crew was completely barred from the job- 
site for severa] days during your contract period and had but partial 
access to the launch complex on several other days due to activities 
and commitments associated with the launching of the Delta 39 and 
Pioneer space vehicles, You requested adjustment in the contract 
price for your increased costs attributable to the delays caused by the 
Government, and the amount of $11,000 has been agreed upon between 
you and Air Force officials as a reasonable and equitable compensation 
for such delays. Since the contract did not contain a “Suspension of 
Work” clause or other provision to cover delays, the Air Force con- 
cluded that the agreed amount could not be paid administratively un- 
der the terms and conditions of the contract, and your claim was 
forwarded to this Office for payment on the basis that it was a claim 
for damages arising from Government-caused delays which appeared 
to constitute a breach by the Government of the contract. 

It has been the consistent position of this Office that where a contract 
does not contain a “Suspension of Work” clause or other provision ex- 
pressly granting the contractor a right to compensation for delay, a 
claim by the contractor for costs incurred through delays caused by the 
Government is essentially a claim for breach of contract damages 
which the contracting officer or other administrative officials of the 
agency concerned have no authority to pay. See 44 Comp. Gen. 353. 
While this Office has jurisdiction to settle a claim for damages or ad- 
ditional costs based on an alleged breach of the Government’s con- 
tractual obligations, a basic prerequisite to the allowance of any part of 
such a claim is the clear establishment of the Government’s legal 
liability in the matter. 

The record does not indicate, nor have you contended, that the delays 
were caused by wrongful actions of the Government or that the launch 
complex lockouts were unnecessary or constituted an improper exer- 
cise of authority by the Government’s representatives. Further, there 
is no indication that the periods of time during which your installation 
crew did not have access to certain portions of the launch complex 
were unreasonable under the circumstances or that the Government 
negligently or unduly delayed reopening the complex to your crew 
following the launchings. 

While it has sometimes been broadly stated that there is in every 
contract an implied promise that neither party to the contract will do 
anything to prevent, hinder or delay performance thereof by the other 
party, the nature and scope of such promise must be gathered from 
the particular contract, its content, and the surrounding circumstances. 
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See Commerce International Company, Inc. v. United States, 167 Ct. 
Cl. 529. Your contract specifically provided that the contractor would 
be responsible for having taken steps reasonably necessary to ascer- 
tain the general and local conditions which could affect the work or the 
cost thereof, and any failure to do so would not relieve him from 
performing the work without additional] cost to the Government. Also, 
it specifically provided that the contractor would be responsible for co- 
ordinating all the required installation activities with the Air Force 
Eastern Test Range to preclude any interference with NASA and Air 
Force launch crews. The launching of space vehicles is a normal func- 
tion of the launching complexes at Cape Kennedy and it does not 
appear unreasonable to conclude that you should have understood, par- 
ticularly in the light of the above caution, the possibility that such 
launching operations could affect the progress of your installation 
crew and thereby delay or increase the cost of the work. The contract 
required you to coordinate your installation activities so as not to inter- 
fere with the launching crews, and the delay incurred through comply- 
ing with such contractual requirement forms the primary basis for 
your claim. Since the possibility of such delays was clearly evident 
at the time of the contract, and the delays were occasioned not through 
any fault or negligence on the part of the Government or in violation 
of any affirmative warranty or promise, but in the performance of its 
normal operations the continuance and priority of which were pro- 
vided for in the contract, we do not believe that the delay experienced 
was such as could be considered as a breach by the Government of 
the contract, under applicable legal principles established by the 
courts. See Commerce International Company v. United States, supra; 
United States v. Howard P. Foley Co., 329 U.S. 64; United States v. 
Rice, 317 U.S. 61; Gilbane Building Company v. United States, 166 
Ct. Cl. 347. 

In the absence of a specific contract provision for compensation 
for delay occasioned by acts of the Government, or some fault or negli- 
gence on the part of the Government in causing it, there is no legal 
liability on the part of the Government for increased costs attributable 
to the delays encountered by your installation crew by reason of the 
launch activities at the worksite, and your claim for reimbursement for 
such costs must therefore be, and is hereby, disallowed. 


[ B-162622 J 


Travel Expenses—Military Personnel—Travel Status—Absent Or- 
ders—Miscellaneous Expenses 
Members of the uniformed services who under 37 U.S.C. 404(e) receive a per 


diem in lieu of subsistence when performing flights from a permanent duty 
station to some other point and return without the issuance of orders for specific 
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travel may be reimbursed the miscellaneous expenses contemplated by Volume I, 
Chapter 4, Part I, Joint Travel Regulations for members in a travel status, and 
the regulations amended accordingly, in view of the Government’s general obli- 
gation to make reimbursement for expenses necessarily incurred in performing 
duty away from a permanent duty station. Although travel orders may not be 
issued to members covered by section 404(e), claims for reimbursement may be 
paid on the certification of the appropriate unit commander. B—142359, July 1, 
1960, modified. 

Travel Expenses—Military Personnel—Headquarters—Prohibition 


Although members of the Military Airlift Command crews who in addition to the 
per diem in lieu of subsistence prescribed by 37 U.S.C. 404(e) for round-trip 
flights from a permanent duty station without the issuance of orders for specific 
travel are deemed to be entitled to reimbursement for the miscellaneous travel 
expenses prescribed by paragraph M3050 of the Joint Travel Regulations, they 
are not considered as performing travel and temporary duty within the contem- 
plation of the paragraph and, therefore, may not be reimbursed for the expenses 
of travel between home or place of abode and the place of reporting for regular 
duty at their permanent station. 


To the Secretary of the Army, March 4, 1968: 


Further reference is made to letter dated September 18, 1967, from 
the Under Secretary of the Army, requesting a decision whether, 
through the issuance of travel orders or otherwise, members of the 
military organizations named in 37 U.S.C. 404(e) may, in addition to 
the per diem there authorized when away from their permanent sta- 
tion, receive reimbursement for those expenses that are reimbursable to 
members in a travel status as contemplated by Volume I, Chaper 4, 
Part I, Joint Travel Regulations. This request was assigned PDTA- 
TAC Control No. 67-31 by the Per Diem, Travel and Transportation 
Allowance Committee. 

In his letter, the Under Secretary expresses the belief that 37 U.S.C. 
404(e) was drafted to permit the payment of per diem allowances to 
MAC (Military Airlift Command) crews when performance of duty 
involved absence from duty station under conditions which, if known 
in advance and covered by orders for specific travel in each case, 
would have warranted the payment of per diem. He states that such 
members were required to perform scheduled and unscheduled flights 
under conditions where the issuance of specific orders for travel in 
advance thereof was impracticable and he expresses the belief that the 
legislative intent in enacting that provision of law was not to deny 
proper reimbursement of travel expenses for this class of duty. 

The Under Secretary says that the involved duty is performed under 
specific orders in each case. He points out that while written travel 
orders are not issued at that time in cases where it appears that per 
diem allowances, where warranted, are sufficient to defray the expenses 
of travel, he believes that where unavoidable delays for mechanical 
failures, weather, operational requirements, etc., make it mandatory 
that the member delay under conditions where he will be exposed to 
other travel expenses specified in Volume I, Chapter 4, Part I, Joint 
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Travel Regulations, travel orders may be issued in advance or con- 
firmed so as to place the member in a full travel status and permit 
appropriate reimbursement. He adds that while the duty involved is 
the operation of aircraft which by its very nature involves movement 
from place to place, unavoidable delays, whether known of in advance 
or not, result in additional expenses which should be reimbursed by 
the Government the same as for members on other classes of duty. 

The Under Secretary asks whether travel orders may be issued for 
members referred to in the above provision of law while on the type of 
duty specified therein when it is known in advance that delay and 
exposure to expenses covered by the above regulations will be involved 
and, in the event our reply is in the affirmative, he asks whether such 
travel may be confirmed in writing after it has been performed in 
cases where expenses other than those covered by the per diem allow- 
ance are experienced under conditions where it was not possible to 
secure written orders in advance. In the event our reply to the first 
question is in the negative, he asks whether the members may be reim- 
bursed under Volume I, Chapter 4, Part K, Joint Travel Regulations, 
for expenses of local transportation, such as public carrier or cab 
fares for transportation from airfields to hotels, motels, and other 
quarters. 

Section 404 of Title 37, United States Code, provides that, under 
regulations prescribed by the Secretaries concerned, a member of a 
uniformed service is entitled to travel and transportation allowances 
for travel performed under competent orders when away from his 
designated post of duty. However, subsection (e) of that section pro- 
vides that a member who is on duty with, or is undergoing training for, 
the Military Airlift Command, the Marine Corps Transport Squad- 
rons, the Fleet Tactical Support Squadrons, or the Naval Aircraft 
Ferrying Squadrons, and who is away from his permanent station, 
may be paid a per diem in lieu of subsistence in an amount not more 
than the amount to which he would be entitled if he were performing 
travel in connection with temporary duty without, in either case, the 
issuance of orders for specific travel. The latter provision of law stems 
from section 203 of the act of August 2, 1946, ch. 756, 60 Stat. 859, 
37 U.S.C. 112 (1946 ed.), which amended section 12 of the Pay Read- 
justment Act of 1942, to provide for payment of actual expenses, or 
a per diem in lieu thereof, at rates not exceeding those prescribed for 
naval officers in a travel status, to naval personnel on duty with or 
under training for the Naval Air Transport Service and away from 
their permanent duty stations, without the issuance of orders for spe- 
cific travel. That amendment was incorporated, with slight change, 
to include additional organizations and omit the actual expense reim- 
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bursement provision, as section 303(d) of the Career Compensation 
Act of 1949, ch. 681, October 12, 1949, 63 Stat. 815, 37 U.S.C. 404(e). 

Also, 37 U.S.C. 408 provides that a member of a uniformed service 
may be directed, by regulations of the head of the department or 
agency in which he is serving, to procure transportation necessary for 
conducting official business of the United States within the limits of 
his station and that the expenses so incurred by him for train, bus, 
streetcar, taxicab, ferry, bridge, and similar fares and tolls, or for the 
use of privately owned vehicles at a fixed rate a mile, shall be defrayed 
by the department or agency under which he is serving, or the member 
shall be entitled to reimbursement for the expense. 

Regulations applicable to the involved class of travel are contained 
in Chapter 5, Part D, of the Joint Travel Regulations. Paragraph 
M5150 authorizes to the members of the specified military commands 
and organizations, while away from their permanent stations, the per 
diem allowances as contained in Chapter 4, Parts E and F, of the 
regulations, without the issuance of orders for specific travel. Para- 
graph M5151 provides that where orders are not issued, claims will 
be certified by the appropriate unit commander and such certification 
will constitute a valid authorization of the claim. Volume I, Chapter 4, 
Parts E and F of the regulations provide for the payment of per diem 
to members of the uniformed services for all periods of travel and 
temporary duty under competent orders in the United States and 
outside the United States, respectively, except under the circumstances 
set forth under those parts. 

Part I of Chapter 4 of these regulations provides for reimbursement 
to such members of expenses incurred while in a travel status (see 
paragraph M3050), such as taxicab, bus, streetcar, subway or other 
public carrier fares for travel between certain designated places, 
allowable tips, etc., and Part K implements 37 U.S.C. 408 by provid- 
ing for reimbursement to the members of expenses incurred while con- 
ducting official business within the limits of permanent and tempo- 
rary duty stations and in the metropolitan areas surrounding those 
stations, such as train, bus, streetcar, subway, and ferry fares, allow- 
able tips, cost of hire and operation of special conveyance, etc. Para- 
graph M3050 referred to in the above-mentioned Part I states that 
members are entitled to travel and transportation allowances only 
while actually in a “travel status” and that members shall be deemed 
to be in a travel status while performing travel away from their per- 
manent duty station upon public business, pursuant to competent 
orders, including necessary delays en route incident to the mode of 
travel and periods of necessary temporary or temporary additional 
duty. 

While section 404(e) provides that, without the issuance of orders, 
a member of an organization there mentioned may be paid a per diem 
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when away from his permanent station in an amount not more than the 
amount to which he would be entitled if he were performing travel in 
connection with temporary duty, the provision apparently recognizes 
and it has long been our view that such a member whose regularly 
assigned duty consists of performing flights from a permanent station 
to some other point and return, normally is not to be considered as per- 
forming travel and temporary duty as contemplated in Parts E, F 
and I of Chapter 4. 

Consequently, in decision of July 1, 1960, B-142359, we concluded 
that an officer of the Military Air Transport Service who performed 
a transport mission from his permanent station to Rio de Janeiro, 
Brazil, and return, was not entitled to reimbursement for the taxi fare 
for transportation from the airport to overnight hotel accommodations 
in Rio de Janeiro. Likewise, in decision of January 28, 1958, B-134631, 
we said that a MATS transport pilot who performed a scheduled flight 
from his duty station at McGuire Air Force Base to Thule, Greenland, 
and return, was not entitled to reimbursement for taxi fare from his 
home to his duty station in connection with such flight. We said no 
provision is made, nor does there appear to be authority to include in 
the Joint Travel Regulations, a provision for reimbursing such mem- 
bers for the expense of traveling from home or place of abode to the 
place at which they report for their regular duty. It was pointed out 
that a member who performs such duty normally is not considered as 
performing travel and temporary duty as contemplated in Parts E 
and F of Chapter 4 but that paragraph M5150 of the regulations au- 
thorizes the per diem prescribed in those parts. 

As indicated above, the 1946 amendment provided for reimburse- 
ment on an actual expense basis, or the payment of a per diem in lieu 
thereof, but the actual expense provision was not included in section 
808(d) of the Career Compensation Act of 1949, 63 Stat. 815, and it 
has been our view that under that section and the current section 404 (e) 
of Title 37, U.S. Code, payment was limited to a per diem. 

In our decision of July 9, 1965, 45 Comp. Gen. 30, we reconsidered 
our prior views with respect to reimbursement of certain travel ex- 
penses incurred at the permanent or temporary duty station incident 
to travel anditemporary duty. For the reasons there stated, we con- 
cluded that a modification of our prior views was justified and that 
regulations could be issued to provide for reimbursement of certain 
expenses that we had previously considered as the personal obligation 
of the traveler. In the light of that decision and having in mind the 
general obligation of the Government to reimburse a member for ex- 
penses necessarily incurred in performing duty away from his perma- 
nent duty station, we believe that some modification of our views is 
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justified with respect to travel performed within the contemplation 
of section 404(e). 

Since Part I of Chapter 4 of the regulations is specifically applicable 
to members who incur the expenses there described while in a travel 
status within the contemplation of paragraph M3050 and since mem- 
bers covered by section 404(e) whose regularly assigned duty consists 
of performing flights from a permanent station to some other point or 
points and return are not considered as performing such duty in a 
travel status within the contemplation of paragraph M3050, we are of 
the opinion that travel orders may not properly be issued for the pur- 
pose of reimbursing such members for expenses incurred away from 
their permanent duty station, as proposed. 

While the members concerned are not in a travel status when away 
from their permanent station, section 404(e) expressly assimilates 
them to members in a travel status for per diem purposes in certain 
cases when absent from their duty stations. Presumably because of 
their assigned duty an authorization for transportation was not in- 
cluded in the law. However, such an omission does not require a con- 
clusion that Congress intended to deny reimbursement for miscellane- 
ous transportation expenses necessarily incurred at locations other 
than the permanent duty stations in the performance of duty for which 
they are entitled to a per diem. Accordingly, we will not object to an 
amendment to Part D, Chapter 5, of the regulations to authorize reim- 
bursement under Part I, Chapter 4, to the extent otherwise deemed 
appropriate, of expenses described in that part that are necessarily 
incurred by the members involved while away from their duty sta- 
tions incident to the performance of the duty for which they are 
authorized a per diem pursuant to section 404(e). Decision of July 1, 
1960, B-142359, is modified accordingly. The regulations may also be 
amended to provide, as is now provided with respect to the payment 
of per diem (paragraph M5151), that where orders are not issued for 


the travel involved, claims for reimbursement of such expenses may 
be paid on the certification of the appropriate unit commander, if 
otherwise proper. 

As we have indicated, a member of one of the organizations men- 
tioned in section 404(e) whose regularly assigned duty consists of per- 
forming flights from a permanent station to some other point and re- 
turn normally would not be considered as performing travel and tem- 
porary duty within the contemplation of paragraph M3050, but would 
be performing his regularly assigned duty. Consequently, as we held in 
decision of January 28, 1958, B-134631, there appears to be no authority 
to include in the Joint Travel Regulations a provision for reimburs- 
ing such members for the expense of travel between home or place of 
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abode and the place where they report for their regular duty at their 
permanent station. 


[ B-163393 J 


Pay—Retired—Annuity Elections for Dependents—Incompe- 
tents—Evidence 


An annuity election by the Secretary of the Army pursuant to 10 U.S.C. 1483 on 
behalf of a Reserve commissioned officer diagnosed mentally incompetent in May 
1964 and retired at the age of 60 under 10 U.S.C. 1331, effective May 1, 1967, whose 
wife as conservatrix of his estate requested the election, is not a valid election 
under the Retired Serviceman’s Family Protection Plan absent evidence to estab- 
lish that at least 8 years before the first day for which retired pay was granted— 
prior to May 1, 1964—the officer was mentally incompetent and could not make 
the annuity election. Therefore, the monthly cost of the annuity withheld from the 
officer’s retired pay may be paid. 


To Lieutenant Colonel Frank Berrish, Department of the Army, 
March 4, 1968: 

Further reference is made to your letter dated December 21, 1967, 
requesting an advance decision as to whether in the circumstances 
described in the case of Lieutenant Colonel Pascal D. Forgione, 
0360618, AUS, retired, the election made by the Commanding Officer 
of the Finance Center in that case may be considered a valid election 
under the provisions of the Retired Serviceman’s Family Protection 
Plan. Your letter was forwarded here by letter dated January 18, 
1968, from the Office of the Comptroller of the Army under D.O. 
number A982 allocated by the Department of Defense Military Pay 
and Allowance Committee. 

Colonel Forgione became 60 years of age on April 18, 1967, and he 
was placed on the Army of the United States retired list with entitle- 
ment to retired pay under 10 U.S.C. 1831 effective May 1, 1967. He 
had accepted an indefinite appointment as a Reserve commissioned offi- 
cer on November 22, 1952, which status existed at the time of his trans- 
fer to the retired list. There is no evidence that he made an election 
under the Uniformed Services Contingency Option Act of 19538, ch. 
398, 67 Stat. 501, or under 10 U.S.C. 1431 as amended by the act of 
October 4, 1961, Public Law 87-381, 75 Stat. 810, within the time limi- 
tations fixed by those laws. 

In May 1964 Dr, Francis H. O’Brien diagnosed Colonel Forgione’s 
mental deterioration as Alzheimer’s presenile dementia, which he 
later concluded began at least 5 years previously. On January 28, 1965, 
the Probate Court, District of Southington, Connecticut, appointed 
his wife, Mary J. Forgione, conservatrix of his estate. At the time of 
his retirement, he was a patient in the Veterans Administration Hospi- 
tal, Northhampton, Massachusetts, having been admitted in September 
1965. In a letter dated October 17, 1967, the Acting Chief, Medical 
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Service, at that hospital stated that the officer’s symptoms of mental 
deterioration developed gradually to the point where he lost his suc- 
cessful accounting business in February 1964. 

On May 10, 1967, Mrs. Forgione executed DA Form 1041 indicating 
her desire for an election of option 1 with option 4 at one-half reduced 
retired pay to provide an annuity on her behalf. The form was for- 
warded for consideration as a request that the Secretary of the Army 
make an election under the provisions of 10 U.S.C. 1433. On September 
11, 1967, the Commanding Officer, Finance Center, U.S. Army—acting 
for the Secretary of the Army—made the requested election pursuant 
to paragraph 6-3e(1) (a), Change 1, dated August 16, 1962, of AR 
37-104-1. However, doubt exists as to whether the election may be 
considered a valid election under the Retired Serviceman’s Family 
Protection Plan and you have requested a decision in the matter. 

Not having made an election pursuant to the 1953 act, Colonel For- 
gione was precluded from making an election of annuity until the 
enactment of the 1961 amendments. Thereafter under 10 U.S.C. 1431, 
as amended, an election by him would have permitted payment of an 
annuity if the election was made at least 3 years before the first day 
for which retired pay was granted. See 45 Comp. Gen. 112, Septem- 
ber 8, 1965. Your doubt in the matter appears to relate to the sufficiency 
of the evidence which has been furnished, to establish that prior to 
May 1, 1964, he became mentally incompetent to make an election, so 
as to constitute the election made on his behalf pursuant to 10 U.S.C. 
1433 a valid election. 

Insofar as relevant here, 10 U.S.C, 1483 provides: 

If a person who would be entitled to make an election under section 1431 or 
1482 of this title is determined to be mentally incompetent by medical officers of 
the armed force concerned or of the Veteran’s Administration, or by a court of 
competent jurisdiction, and for that reason cannot make the election within the 
prescribed time, the Secretary concerned may make an election for that person 
upon the request of his spouse or, if there is no spouse, of his children who 
would be eligible to be made beneficiaries under section 1485 of this title * * *. 

Under the plain terms of the law, the Secretary may make an election 
only in those cases where a person is determined by proper authority 
to have been mentally incompetent to make his own election prior 
to the prescribed time, viz., at least 3 years before the first day for 
which retired pay is granted. There is no evidence that an official 
determination of mental incompetence was made by medical officers 
of the Army or of the Veterans Administration and the Connecticut 
court first found Colonel Forgione “incapable” on January 28, 1965. 
Since there is no proper determination that he was mentally incom- 
petent to make an election prior to May 1, 1964, the election made on 
September 11, 1967, may not be considered a valid election. Accord- 
ingly, the voucher submitted with your letter and returned herewith, 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 485 


representing the monthly cost of the annuity withheld from his retired 
pay for the period May 1, 1967, through August 31, 1967, may be paid, 
if otherwise correct. 


[ B-163376 J 
Departments and Establishments—Heads—Salary Payment Basis 


Although heads of departments and agencies who have pay computed on a 
monthly or annual basis, and who have elected to be paid semimonthly, have 
been considered as having a semimonthly pay period, the law as recently codified 
specifies that the pay period in such cases shall be one calendar month and the 
codification is to be accepted as a correct. statement of the law in that regard 
so far as determining compensation benefits. 


To M. C. Johnson, Small Business Administration, March 8, 1968: 


Your letter received here on January 22, 1968, encloses a voucher 
covering gross earnings in the amount of $41.66, for the Administrator, 
Small Business Administration, for the period December 16 to 31, 
1967, at the increased rate of $29,500 per annum authorized by section 
215(a), 81 Stat. 638, 5 U.S.C. 5314, Public Law 90-206, approved 
December 16, 1967. You ask whether the voucher can be certified 
for payment as drawn. 

You point out that the Administrator has elected to be paid semi- 
monthly instead of monthly. Further, you point out that if such 


election has the effect of establishing a semimonthly pay period within 
the meaning of section 220 of Public Law 90-206, 5 U.S.C. 3110 note, 
it appears the effective date of the increase would be December 16, 
1967, but that if his pay period is considered to be on a monthly basis, 
the effective date of the increase in compensation would appear to be 
January 1, 1968. 

Section 220(a) reads, in pertinent part, as follows: 


(3) Sections * * * 215, * * * shall become effective at the beginning of the 
first pay period which begins on or after the date of enactment of this title. 


In determining the pay period of a head of an agency such as the 
Administrator, Small Business Administration, who is exempted from 
the biweekly pay periods applicable to Federal employees in general, 
there are for consideration the provisions of 5 U.S.C. 5505, in perti- 
nent part as follows: 


The pay period for an individual in the service of the United States whose pay 
is monthly or annual covers one calendar month, and the following rules for 
division of time and computation of pay for services performed govern : 

(1) A month's pay is one-twelfth of a year’s pay. 

(2) A day’s pay is one-thirtieth of a month's pay. 

(3) The 31st day of a calendar month is ignored in computing pay, except that 
one day’s pay is forfeited for one day’s unauthorized absence on the 31st day of 
a calendar month. 

(4) For each day of the month elapsing before entering the service, one day’s 
pay is deducted from the first month’s pay for the individual. 

This section does not apply to an employee whose pay is computed under section 
5504 (b) of this title. 


313-968 O-69—33 
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The above language is the recodification resulting from Public Law 
89-554, approved September 6, 1966, 80 Stat. 476, and is stated to be 
derived from section 6 of the act of June 30, 1906, 34 Stat. 763, which 
appeared in 5 U.S.C. 84 (1964 ed.) as follows: 


Where the compensation of any person in the service of the United States 
(except persons whose compensation is computed in accordance with section 944 
of this title) is annual or monthly the following rules for division of time and 
computation of pay for services rendered are established: Annual compensation 
shall be divided into twelve equal installments, one of which shall be the pay 
for each calendar month; and in making payments for a fractional part of a 
month one thirtieth of one of such installments, or of a monthly compensation, 
shall be the daily rate of pay. For the purpose of computing such compensation 
and for computing time for services rendered during a fractional part of a month 
in connection with annual or monthly compensation, each and every month shall 
be held to consist of thirty days, without regard to the actual number of days 
in any calendar month, thus excluding the 31st of any calendar month from 
the computation and treating February as if it actually had thirty days. Any such 
person entering the service of the United States during a thirty-one day month 
and serving until the end thereof shall be entitled to pay for that month from 
the date of entry to the 30th day of said month, both days inclusive; and any 
person entering said service during the month of February and serving until the 
end thereof shall be entitled to one month’s pay, less as many thirtieths thereof 
as there were days elapsed prior to date of entry * * *. 


It is noted that the phrase “The pay period for an individual in the 
service of the United States whose pay is monthly or annual covers 
one calendar month” as contained in the current codification (5 U.S.C. 
5505) did not appear in the 1906 act or 5 U.S.C. 84 (1964 ed.). 


Under the language of the 1906 act as codified in 5 U.S.C. 84 (1964 
ed.) our decisions recognized that the pay periods of individuals sub- 
ject thereto could be either monthly or semimonthly. 4 Comp. Gen. 280 
and 721; 6 id. 202 and 530; 11 id. 395; 19 id. 237 (answer to question 
“0”) ; 20 id. 834; 23 id. 698; 36 id. 580. Moreover, immediately prior to 
the enactment of the Federal Employees Pay Act of 1945, 5 U.S.C. 
901 note, establishing biweekly pay periods for per annum or monthly 
employees (other than heads of agencies) it was the practice of most 
agencies to pay annual and monthly employees on a semimonthly basis. 
Thereafter, we understand that heads of agencies for the most part 
continued to be paid on a semimonthily basis. 

Public Law 89-554 contains the following provision in section 7 (a), 
5 U.S.C. prec. 101 note, as to the effect of any changes in language in 
the recodification of Title 5, United States Code: 

The legislative purpose in enacting sections 1-6 [includes section 5505 above] 
of this Act is to restate, without substantive change, the laws replaced by those 
sections on the effective date of this Act. 

It has been held that where entire legislation is revised and consoli- 
dated by codification it will be presumed to bear the same meaning as 
the original sections of the law in the absence of any indication to the 
contrary in the legislative history thereof. This is so even when the 
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language is changed in the course of codification. Ruth v. Eagle- 
Pitcher Co., 225 F. 2d 573. 

We find nothing in the legislative history of Public Law 89-554, 
including the reviser’s notes, which reflects an intention to change the 
original meaning of 5 U.S.C. 84 (section 6 of the act of June 30, 1906) 
as interpreted by the decisions of our Office. 

We are faced, however, with a codification provision which not only 
includes the exact computation provisions of the 1906 act but has added 
specific language “The pay period * * * covers one calendar month 
* * *” This addition is consistent with the requirement in the 1906 act 
that the annual salary be in 12 equal installments one of which shall 
be the pay for each calendar month, and the codification provision that 
“A month’s pay is one-twelfth of a year’s pay.” It would seem the most 
likely reason for lack of comment in the legislative history or the 
reviser’s notes on the effect of the clarifying language relating to pay 
periods was that the drafters assumed they were merely restating the 
law. We are left with the clear statement in the 1966 codification that 
the pay period covers 1 calendar month, as contrasted to the earlier 
somewhat incompatible concept under the 1906 statute recognizing a 
monthly computation requirement but permitting semimonthly pay- 
ments. In the circumstances, we must conclude that the clear expres- 
sion concerning the “pay period” in the revised form is to be accepted 
hereafter as the correct statement of the 1906 act. However, since in- 
creased compensation under section 215 based on the prior interpre- 
tation of the 1906 act became due as of December 16, 1967, the sub- 
mitted voucher may be certified for payment, if otherwise proper, and 
increased deductions for life insurance should be applied as of Feb- 
ruary 16, 1968. 

The voucher is returned herewith. 


[ B-134539 J 


Pay—After Expiration of Enlistment—Confinement, Ete., Pe- 
riods—Pay Status 


An enlisted man who is restored to duty to make up lost time as provided by 
10 U.S.C. 972, having resumed his obligated service contract, his enlistment 
extends beyond the normal expiration term of service to include the make good 
days and, therefore, fixes a new termination date, even though a period of con- 
finement may have commenced during the extended period. However, the restora- 
tion to duty status to make up lost time does not continue indefinitely when a 
status changes from duty to confinement, whether pretrial or pursuant to a court- 
martial sentence. Therefore, a member who was placed in pretrial confinement 
during a make good lost time period extending from the date his enlistment 
expired, August 26, 1965, to the adjusted expiration date, December 24. 1965, is 
not entitled to pay and allowances subsequent to the new termination date. 37 
Comp. Gen. 488, modified. 





488 DECISIONS OF THE COMPTROLLER GENERAL [47 


To Lieutenant Colonel Irving C. Hoag, Jr., Department of the Army, 
March 19, 1968: 

Further reference is made to your letter of October 19, 1967 (file 
reference ALLCO-FA), requesting an advance decision as to the 
propriety of making payment on a voucher in the net amount of 
$1,887.38 in favor of Private First Class Charles R. Hall, RA 14785091, 
representing pay and allowances during the period March 21, 1966, to 
September 30, 1967, while in military confinement under the circum- 
stances disclosed. Your request was forwarded here on December 22, 
1967, by the Office of the Comptroller of the Army and has been as- 
signed D.O. Number A-073 by the Department of Defense Military 
Pay and Allowance Committee. 

It is reported in your letter and enclosures that Private First Class 
Hall enlisted in the Army for 3 years on August 27, 1962; that during 
the period January 21 to 27, 1963, he was absent without leave, and that 
pursuant to two separate court-martial sentences he was in confinement 
from November 11 to December 18, 1963, and from February 25 to 
May 9, 1964. This absence and confinement amounted to 120 days. 

The record shows that Hall’s term of service would have expired on 
August 26, 1965, but that he was retained in the service to make up 120 
days of lost time which advanced the date of expiration of his term of 
service to December 24, 1965. It is reported that on August 27, 1965, 
the date following the normal expiration of his term of service, the 
enlisted man was in a present-for-duty status, having been held 
to make good time lost. On October 25, 1965, however, he was placed in 
confinement awaiting trial by court-martial and by court-martial order 
dated March 21, 1966, he was found guilty as charged and sentenced 
to be dishonorably discharged from the service, to forfeit all pay and 
allowances becoming due on and after March 21, 1966, to be confined 
at hard labor for the term of his natural life, and to be reduced to the 
lowest enlisted grade. 

The record (General Court-Martial Order No. 414, dated May 29, 
1967), further shows that the findings of guilty and the sentence as 
prescribed in the court-martial sentence of March 21, 1966, were set 
aside on April 12, 1967, and a rehearing was ordered before another 
court-martial to be designated. It is further reported that on May 2, 
1967, the member was restored to duty and retained in confinement as 
a detained prisoner and that he was still in confinement awaiting 
rehearing as of October 16, 1967. 

An enlisted member of an armed force who was absent from duty 
for certain specified causes is required to make up lost time upon his 
return to full duty as provided in the act of July 24, 1956, ch. 692, 70 
Stat. 631, now 10 U.S.C. 972, which reads as follows: 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 489 


An enlisted member of an armed force who— 
(1) deserts; 
(2) is absent from his organization, station, or duty for more than one day 
without proper authority, as determined by competent authority ; 
(8) is confined for more than one day while awaiting trial and disposition 
of his case, and whose conviction has become final ; 
(4) is confined for more than one day under a sentence that has become 
final; or 
(5) is unable for more than one day, as determined by competent authority, 
to perform his duties because of intemperate use of drugs or alcoholic liquor, 
or because of disease or injury resulting from his own misconduct ; 
is liable, after his return to full duty, to serve for a period that, when added to the 
period that he served before his absence from duty, amounts to the term for which 
he was enlisted or inducted. 


The conditions under which an enlisted member is entitled to pay 
and allowances during confinement while making up lost time is set 
forth in paragraph 10316b(4), Department of Defense, Military Pay 
and Allowances Entitlements Manual—January 1, 1967 (formerly 
contained in paragraph 12142d, Army Regulations 37-104, Febru- 
ary 15, 1965), which provides as follows: 

(4) Confined While Making Up Lost Time. If a member's term of enlistment has 

expired and he has begun to make up lost time, he is entitled to pay and allowances 
while later confined by court-martial sentence. He is not entitled to pay and 
allowances while confined after ETS if he had not already started to make up 
lost time before he was confined. 
This regulation is in consonance with our decision of January 23, 
1958, 37 Comp. Gen. 488, cited in your submission. When an unex- 
ecuted court-martial sentence which includes a forfeiture is set aside 
and a rehearing is ordered, as in this case, the member’s entitlement to 
pay and allowances is governed by the provisions of paragraph 
70509b(1) of the above-mentioned manual which provides in pertinent 
part, as follows: 

* * * When an unexecuted court-martial sentence which includes a forfei- 
ture is set aside or disapproved and a rehéaring is ordered, the member is en- 
titled to full pay and allowances (subject to other proper deductions) for the 
period from the convening authority’s action on the original sentence until the 


convening authority’s action on the subsequent sentence. Entitlement to pay and 
allowances thereafter depends on the terms of the new sentence. 


This provision of the regulation appears to stem from 36 Comp. Gen. 
512. 


You express doubt as to whether the rule set forth in 37 Comp. Gen. 
488, cited in your submission, is contrary to the applicable statute 
authorizing pay and allowances while making good time lost. Your 
doubt in the matter stems from the fact that a different rule is applied 
to enlisted members who are in confinement on the date their original 
term of service expires since pay and allowances are viewed as termi- 
nating on that date. You say that it does not seem reasonable or equi- 
table that because Hall was present for duty for 1 or more days after 
the expiration of the term of his enlistment to make up lost time, he 
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should continue in a pay status while in confinement for possibly more 
than 2 years beyond his adjusted expiration date of December 24, 1965. 

You suggest that if 37 Comp. Gen. 488 were modified to authorize 
payment of pay and allowances, less forfeiture, during a period of 
confinement, up to his adjusted expiration date of term of service, that 
the equity of treatment which is desired would be obtained. In this 
light you question the legality of making payment to Hall for the peri- 
od beyond his adjusted term of service date, namely, December 24, 
1965. 

It is stated that there is pending before you for payment the pay 
records of seven other enlisted personnel who were present for duty 
making up lost time after normal expiration date of enlistment, and 
then later placed in confinement and that action on these cases will 
be withheld pending our decision on the present case. 

In 37 Comp. Gen. 488 the question presented was whether an en- 
listed member who was held in the service under the act of July 24, 
1956, to make good time lost and who, on the day following the normal 
expiration date of his enlistment, was performing full duty, but was 
thereafter confined under sentence of court-martial, was entitled to 
pay and allowances during such period of confinement. In that deci- 
sion we said that the statute has the effect of authorizing pay and allow- 
ances to an enlisted member while he is being held in the service to 
make good time lost during his enlistment period, beginning with his 
initial return to full duty after the expiration of his enlistment. We 
also said that an enlisted member confined under court-martial sen- 
tence during the period he is being held in service after his initial re- 
turn to full duty may not be regarded as then making good time lost. 

In concluding that the enlisted man considered in 37 Comp. Gen. 
488 was entitled to pay and allowances during the entire period of his 


confinement, except as forfeited by court-martial sentence, we said 
that: 


Such confinement, however, does not affect his status of being held in the 
service for the purpose of making up the previously lost time as required by the 
act and he continues to be so held while in confinement. Hence, the enlisted mem- 
ber continues in a pay status while so confined, except to the extent that his pay 
may be forfeited by court-martial, the same as during his regular enlistment 
period. An enlisted man contracts for faithful service, but is entitled to pay while 
in confinement during his regular enlistment period except as forfeited by court- 
martial sentence, and there appears no basis to conclude that Congress intended 
to apply a different and more harsh rule to an enlisted man held in service after 
the expiration of his enlistment to make good time lost. 


While, as pointed out in the above decision, an enlisted man is 
entitled to pay while in confinement during his regular enlistment 
period (except. as may be forfeited by court-martial sentence), it does 
not necessarily follow that the same member, after being restored to 
a duty status following the expiration of his enlistment period to make 
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good time lost during that period, continues indefinitely in a pay status 
when his status is subsequently changed from duty to confinement 
whether the confinement be pretrial or pursuant to a court-martial 
sentence. 

The primary purpose of 10 U.S.C. 972 is to require the enlisted man 
involved to make up the period of time he lost during his enlistment 
period. Once an enlisted man is restored to duty to make up a fixed 
number of days that he lost during the enlistment period he is, in effect, 
resuming his obligated service contract. The number of days lost when 
added to the term of an enlistment period has the effect of extending 
that enlistment beyond the normal expiration of his term of service 
and fixing a new termination date. Upon further consideration of the 
provisions of 10 U.S.C. 972, we think the conclusion that pay and 
allowances continue while in confinement through that new termina- 
tion date is sound. It is our view, however, that the pay of a member 
in confinement, following restoration to duty to make good time lost, 
terminates on the date his normal term of service, as extended to make 
good time lost, would have expired. To the extent that 37 Comp. Gen. 
488 is inconsistent with the holding here stated, that decision no longer 
will be followed. 

In view of the foregoing, Private Hall’s term of enlistment, as 
extended to make good time lost, would have expired on December 24, 
1965, when he was in pretrial confinement, and his right to pay and 
allowances terminated on that date. Accordingly, payment on the 
voucher, covering a period subsequent to December 24, 1965, is not 
authorized. The voucher and supporting papers will be retained here. 


[ B-162598 J 


Pay—Promotions—Temporary—Saved Pay—Temporary Grade 
Pay Higher 


A member of the uniformed services in the permanent enlisted grade E-8, who 
when temporarily appointed a warrant officer elects to receive saved pay pur- 
suant to 10 U.S.C. 5596, and who, therefore, when assigned overseas is not eligible 
to receive hostile fire pay, family separation allowance, and cost-of-living allow- 
ance, nor the statutory increase in pay grade E-8 that became effective after 
his temporary promotion, may not be paid the difference between the saved pay 
and the pay of his permanent grade which would have accrued to him if he had 
not received his appointment as a temporary officer. However, notwithstanding 
the member’s election, 37 U.S.C. 204 requires that when and if the pay and allow- 
ances of the temporary grade equal or exceed those of his permanent grade saved 
under 10 U.S.C. 5596(f), the member must be paid the pay and allowances of the 
temporary grade. 


To D. F. Bohensky, United States Marine Corps, March 19, 1968: 

Further reference is made to your letter dated September 26, 1967, 
and attachments, requesting a decision as to the entitlement of War- 
rant Officer Richard B. La Tondre, 098957, USMC, to hostile fire pay, 
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family separation allowance and cost-of-living allowance under the cir- 
cumstances described. The request was assigned Control No. DO-MC- 
976 by the Department of Defense Military Pay and Allowance 
Committee. 

On June 30, 1966, La Tondre, whose permanent status in the 
Marine Corps is that of an enlisted member (enlisted pay grade E-8) 
was temporarily appointed a warrant officer (W-1). It has been ascer- 
tained informally that such temporary appointment was accomplished 
under 10 U.S.C. 5596 and that he reported to his overseas duty assign- 
ment in Vietnam on March 1, 1967. 

With your letter of September 26, 1967, you enclosed a letter dated 
September 5, 1967, from La Tondre, to you, in which he states 
that at the time of his appointment to and acceptance of his temporary 
warrant officer grade he elected saved pay to preclude the loss of pay 
as a result of his acceptance of the promotion. Also, he states that 
because he was on saved pay certain pay and allowances were not avail- 
able to him and that he has computed and arrived at a monetary loss 
to himself of $1,085.60, which appears to be the difference between his 
saved pay and the pay and allowances which would have accrued to 
him in his enlisted grade (E-8) had he not been promoted. 

In your letter you say the member submitted a request to end his 
entitlement to saved pay on April 3, 1967. You request our decision 
whether he is entitled to the following pay and allowances described in 
his letter: hostile fire pay, family separation allowance, cost-of-living 
allowance and statutory increases in pay of his permanent enlisted 
pay grade, E-8. 

Your letter was forwarded here by the Commandant of the Marine 
Corps by letter dated December 14, 1967, in which he cited our decision 
in 44 Comp. Gen. 121 and stated that the question involved in the 
request is whether payment of hostile fire pay, family separation 
allowance and cost-of-living allowance may be effected in the case of 
a member in receipt of saved pay and who was not otherwise entitled to 
those emoluments prior to acceptance of a temporary appointment 
as a warrant officer. 

As we understand it, La Tondre was appointed a temporary 
warrant officer on June 30, 1966, at which time he “elected” saved 
pay. He reported to his overseas assignment on March 1, 1967, and 
was eligible for hostile fire pay, family separation allowance and cost- 
of-living allowance incident to his appointment as a temporary war- 
rant officer. However, those allowances were not credited to his pay 
account until he submitted a request to end his entitlement to saved 


pay. 
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We have ascertained informally that it is the existing practice of the 
Navy and Marine Corps, when an enlisted member is temporarily 
promoted to officer rank, to permit him to “elect” to receive the saved 
pay of his enlisted rank. If his officer pay later becomes greater than 
his saved pay, he may revoke his so-called election to receive saved 
pay. He is not viewed as being entitled to receive the higher officer 
pay until such time as he revokes his prior election. Further, if it 
subsequently develops that his officer pay becomes less than his saved 
pay, he is no longer considered to be entitled to be credited with saved 
pay. With respect to this, paragraph 10222d(2), Military Pay and 
Allowances Entitlements Manual, provides that once saved pay is 
dropped it can never be reinstated. 

Section 204 of Title 37, U.S. Code, provides that a member is entitled 
to the pay of the grade in which assigned or distributed in accordance 
with his years of service. Therefore, La Tondre is entitled to the 
pay and allowances of his temporary grade. However, section 5596 (f) 
of Title 10, U.S. Code, provides that a person receiving a temporary 
appointment under that section may not suffer any reduction in the 
pay and allowances to which he was entitled because of his permanent 
status at the time of his temporary appointment, or any reduction 
in the pay and allowances to which he was entitled under a prior tem- 
porary appointment in a lower grade. These savings provisions 
were derived from the last proviso of section 302(e) of the Officer 
Personnel Act of 1947, 61 Stat. 830, 34 U.S.C. 3c(e) (1952 ed.), the 
wording of which is similar to that of section 7(a) of the act of July 
24, 1941, as amended by the act of November 30, 1942, 56 Stat. 1023, 
34 U.S.C. 350f(a) (1952 ed.). 

In construing such statutory provisions we have held that upon 
temporary appointment a member’s pay and allowances of his per- 
manent grade are saved from reduction by reason of the temporary 
appointment, but are not saved from reduction by reason of sub- 
sequent changes in conditions affecting such pay and allowances. Also, 
we have held that while the pay and allowances to which the member 
was entitled in his permanent grade at the time of his temporary 
appointment are not to be reduced by reason of the temporary appoint- 
ment, the savings provision does not authorize a subsequent increase in 
the amount of pay and allowances of the permanent grade so that the 
member would receive more than he was entitled to at the time of the 
temporary appointment and also more than the pay and allowances 
to which he would be entitled by reason of his temporary position. 
23 Comp. Gen. 21; id. 147; 24 id. 192; id. 739; 29 id. 347; id. 464; 
31 id. 180 ; 32 id. 55; 41 id. 668 ; 42 id. 750 ; 44 id. 121; 46 id. 804. 
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With respect to La Tondre’s claim for the difference between 
his saved pay and the higher pay and allowances after June 30, 1966, 
that he would have been entitled to as a member in pay grade E-8, 
except for his appointment as a warrant officer on that date, in our 
decision of September 2, 1964, 44 Comp. Gen. 121, we held that a war- 
rant officer in the Navy who received a temporary appointment as 
lieutenant (jg) entitling him to saved pay and who was subsequently 
transferred to an overseas duty station was not entitled to a cost-of- 
living allowance and family separation allowance in addition to the 
saved pay and allowances, such allowances being for payment, if other- 
wise proper, only as a part of the pay and allowances of his temporary 
grade. 

Similarly, it follows that hostile fire pay authorized under 37 
U.S.C. 310, which is a special pay to members for duty in areas out- 
side the United States subject to hostile fire, may be included in the 
computation of saved pay only if the member was entitled to the 
special pay on the date he entered a saved pay status. 

Since La Tondre was not entitled to hostile fire pay or the 
statutory increase effective July 1, 1966, in the pay of his permanent 
grade (E-8) when he received his temporary officer appointment, 
he may not be credited with such pay in the computation of his saved 
pay. As stated above, he is entitled to saved pay or the pay and allow- 


ances of his temporary grade, whichever is greater, but not to the 
difference between the saved pay and the pay of his permanent grade 
which would have accrued to him if he had not received his appoint- 
ment as a temporary officer. Thus, his claim as presented is not for 
allowance. Your question is answered accordingly. 


However, for the reasons hereinafter stated La Tondre never- 
theless may be entitled to be paid additional pay and allowances. 

The so-called election requirement in paragraph 10222d(2), Mili- 
tary Pay and Allowances Entitlements Manual, referred to above, 


appears to have first appeared in paragraph 044022, Change 119, 


February 1963, Navy Comptroller Manual. It has been informally 
ascertained that Change 119 is based on the answer to question 3 
in our decision of April 12, 1962, 41 Comp. Gen. 663, 668. 

In question 3 we considered the situation of a commissioned warrant 


officer who was not furnished Government quarters at the time of 


his temporary appointment to lieutenant (O-3E) so that his saved 
pay (base pay, subsistence allowance and quarters allowance) exceeded 
the pay and allowances as a temporary officer. However, upon his 
temporary appointment to lieutenant, he was assigned Government 


quarters so that his credit of saved pay and allowances as a commis- 
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sioned warrant officer (W-4) would be less than the pay and allow- 
ances as a lieutenant (O-3E) and such situation would continue 
until such time as public quarters were no longer available. 

The question presented was whether the member could elect to 
receive the pay of the rank to which appointed or promoted even 
though the value of the saved pay, as distinguished from the amount 
payable, may be greater. In our answer we explained that since 
quarters in kind and the money allowance must be regarded as alter- 
natives of the same basic allowance, such allowance is one of the 
items properly for consideration in determining whether or not a 
member is entitled to saved pay. 

While the saved pay rate, including the value of the Government 
quarters, would continue to exceed the pay rate of the temporary 
grade, the quarters allowance was no longer payable, and, hence, the 
actual payment of pay and allowances of the temporary grade exceeded 
the saved pay that would have been payable. Therefore, it was to the 
member’s advantage to be paid the pay and allowances incident to 
his appointment as a temporary officer. In these circumstances, we 
said the savings provisions do not deprive members temporarily 
appointed or temporarily promoted of the pay and allowances pro- 
vided by law for the higher grade to which appointed, or promoted, 
and such members who are furnished Government quarters may elect 
to receive the pay and allowances of the higher grade. 

In the last sentence of the next to the last paragraph of that decision 
we inadvertently said that the pay and allowances of the permanent 
grade, “omitting” the quarters allowance not actually payable under 
the circumstances there involved, exceed those of the temporary 


grade. Actually, the pay and allowances of the temporary grade, 
omitting the quarters allowance not payable, exceeded the amount 
payable as saved pay and it was on that basis that we said the member 
could be paid on the basis of his temporary grade. 

Although in that case we said that the officer could elect what was 
more beneficial to him, our use of the word “elect” was in answer to 
question 3 as presented and was not intended to imply that the law 
requires any such election. The law (37 U.S.C. 204) contains no 
requirement of an election but provides without exception that such 


a member is entitled to the pay and allowances of the grade to which 


assigned. Thus, the members concerned are entitled at all times to the 
pay of their temporary officer grades. Under the provisions of sec- 
tion 5596(f), however, a member receiving a temporary appointment 
under that section may not suffer a reduction in the pay and allowances 


of his permanent grade at the time of his temporary appointment as a 
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result of his temporary appointment. The practical effect of this sav- 
ings provision is to guarantee that the pay and allowances which the 
member will receive as a temporary warrant officer will never be less 
than the pay and allowances he was receiving at the time of his tem- 
porary appointment whenever he would qualify for such amounts if 
he had continued to serve in his permanent enlisted grade. 

Consequently, such a member is entitled to the pay and allowances 
of the temporary grade to which appointed unless the saved pay to 
which he is otherwise entitled would give him a greater amount, in 
which event he is automatically entitled to be paid on a saved pay basis. 
These are statutory rights and any administrative regulation which 
would restrict such rights by requiring an election by the member to 
entitle him to the pay of the temporary officer grade or deny him the 
right to revert to a saved pay basis when payment on that basis would 
give him a greater amount is without legal effect. 

Since the complete record of the officer’s service is not now available 
in this Office, we are unable to compute either his saved pay or his 
pay and allowances as a warrant officer W—1. However, if and when 
the pay and allowances of his temporary grade equaled or exceeded the 
pay and allowances of his permanent grade saved to him under 10 
U.S.C. 5596(f) the law requires that he be paid the pay and allowances 
of his temporary grade, regardless of whether he made an election to be 
paid on that basis. See 36 Comp. Gen. 13. Also, regardless of any elec- 
tion, the member would automatically revert to a saved pay status 
when the saved pay exceeds the pay of the temporary grade. 45 Comp. 
Gen. 763. 

La Tondre’s pay account should be adjusted in accordance with the 
foregoing and any additional pay and allowances found to be due 
credited to his account. 


[B-163140] 


Bids—Qualified—Progress Payments 


The low bid of a small business concern in which progress payments were 
requested in an accompanying letter that is considered pari of the bid, in the 
amount of 75 percent of total costs prescribed for smaii business conceris in the 
Armed Services Procurement Regulation (ASPR) Appendix E-503, which was 
submitted in response to an invitation that did not provide for a small business 
set-aside but incorporated by reference the 70 percent Progress Payment Clause 
in ASPR Appendix E-510.1, is a qualified bid and the deviation deliberately taken 
is not trivial or minimal but modifies the legal obligation of the parties concern- 
ing payment, notwithstanding the negligible effect on price and the precatory 
nature of the term “request” and, therefore, the bid deviation is not the minor 
informality or irregularity that may be waived under ASPR 2-405 by a contract- 
ing officer. 
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Contracts—Payments—Progress—Request 


The fact that the Armed Services Procurement Regulation (ASPR) Appendix 
E-505 contemplates the request for and the granting of “unusual” progress pay- 
ments at percentages in excess of the customary 70 percent provided in ASPR 
Appendix E-510.1, does not have the effect of putting a contracting officer on 
notice that a request for the 75 percent of total cost progress payments pro- 
vided in ASPR Appendix E-503 under an invitation including the 70 percent 
Progress Payment Clause is the possible minor informality or irregularity that 
may be waived within the meaning of ASPR 2-405, as ASPR Appendix E-505, 
while permitting requests for progress payments in excess of the customary 70 
percent has reference to requests from contractors and does not grant similar 
rights to bidders or prospective contractors. 


Bids—Qualified—Progress Payments 


A bid accompanied by a letter requesting authorization of larger progress pay- 
ments than provided for in the invitation is a qualified bid that does not reserve 
to the bidder the option after bid opening to waive the condition and accept a 
contract or refuse to accept a contract, notwithstanding the word “request” is 
precatory in nature, as the word is susceptible of two possible meanings depend- 
ing on the existing circumstances, or that the word “authority” is deemed 
precatory in nature rather than a demand and, therefore, the qualified bid was 
properly rejected. 


To Wachtel & Wiener, March 20, 1968: 

Your telegram of December 20, 1967, and your letter of January 3, 
1968, on behalf of Control Science Corporation (CSC), protested 
against the award of a contract to another bidder under invitation for 
bids N00383-68-8, issued by the Aviation Supply Office, Naval Supply 


Systems Command, Philadelphia, Pennsylvania. 

The subject invitation was issued on July 5, 1967, and requested bids 
on various quantities of components for an airborne radar beacon 
receiver and transmitter. The invitation incorporated by reference the 
progress payments provision contained in the Armed Services Pro- 
curement Regulation (ASPR) Appendix E-510.1, which allows prog- 
ress payments in the amount of 70 percent of ‘the contractor’s total 
costs. Page 45 of the invitation provided : 

The need for progress payments conforming to regulations (Appendix E, Armed 
Services Procurement Regulation) will not be considered as a handicap or 
adverse factor in the award of contracts. Bidders desiring progress payments in 
accordance with the Progress Payments clause attached hereto, shall include a 
written request therefor in their bids, and bids including requests for progress 
payments will be evaluated on an equal basis with bids not including a request 
for progress payments. If a bid does not contain a request for progress payment 


provision, the Progress Payment clause will not be included in the contract as 
awarded. 


CSC submitted the low bid in the amount of $290,930 and in a letter 
accompanying its bid stated as follows: 


If Control Science Corporation is awarded a contract as the result of this offer, 
it is requested that Progress Payments on the basis of 75% of total cost be 
authorized pursuant to Paragraph E-503, Appendix “BE,” ASPR. 


The ASPR section cited in the CSC letter defines customary prog- 
ress payments to be 70 percent of total costs, except for certain in- 
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stances involving contracts with small business concerns in which the 
allowable percentage is 75 percent. While CSC is a small business 
concern, the subject invitation did not involve a procurement under 
which CSC could have qualified, pursuant to ASPR Appendix E-503, 
for progress payments in the amount of 75 percent of total costs. The 
contracting officer rejected the CSC bid as nonresponsive on the ground 
that its request for progress payments on the basis of 75 percent was 
a material qualification of its bid. The second low bid, in the amount 
of $295,005, was rejected after the bidder was determined to be 
nonresponsible, and on December 19, 1967, award was made to the 
third low bidder, United Telecontrol Electronics, Inc., at a contract 
price of $320,300. 

The substance of your protest is that CSC’s request for 75 percent 
progress payments should have been treated by the contracting officer 
as a minor informality or irregularity in the bid which the contract- 
ing officer was required to waive or correct under ASPR 2-405. You 
point out that ASPR 2-405 requires the contracting officer to waive 
or correct any deviation “having no effect or merely a trivial or negligi- 
ble effect on price, and no effect on quality, quantity, or delivery.” 
In view thereof, you maintain that a 70 percent progress 
payments provision as opposed to the 75 percent requested would not 
have had any affect on the price bid by CSC. You argue that since 
the CSC price would not have been affected by the inclusion of a 65, 
70, or 75 percent provision, “the relative standing of the other bidders 
is not affected at all nor is the integrity of the competitive bidding 
system compromised in any way.” 

While not abandoning the argument that CSC was bound to its bid 
price even if the request for 75 percent progress payments was not 
granted, you have submitted a letter and enclosure dated February 23, 
1968, from the treasurer of CSC, which shows that the projected cost 
to CSC of performance with 70 percent progress payments would be 
approximately $145 more than performance with progress payments of 
75 percent. You contend, in view of this information, that even if it 
is argued that the 5 percent difference in the percentages of progress 
payments involved could result in an increase in the CSC bid price 
because of additional financing costs, such increase would fall within 
the de minimis rule enunciated in 34 Comp. Gen. 581 and 41 Comp. 
Gen. 550, and therefore would still be regarded as a minor informality. 

Additionally, you note that ASPR Appendix E-505 contemplates 
the request for, and the granting of, progress payments at percentages 
in excess of the customary amounts, and you contend therefore that, 
“The contracting officer must have been aware of ASPR E-505 and 
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CSC’s request tieing ASPR E-503 and 75 percent should have put him 
on notice of a possible minor informality or irregularity within the 
meaning of ASPR 2-405.” 

In conclusion, you allege that the award made tq the third low bid- 
der was illegal and you request that it be canceled and award made to 
CSC. 

The report submitted to our Office by the Department of the Navy 
states that the CSC bid was rejected because it was concluded that the 
70 percent progress payments clause was a material term of the invita- 
tion and that CSC’s bid was “conditioned so that any award thereon 
would include provision for progress payments computed at 75 percent 
of certain costs rather than 70 percent of such costs as specified by the 
IFB.” The report also states that the request for 75 percent progress 
payments was not considered to be “a minor informality or irregularity 
which the contracting officer may waive under authority set forth at 
ASPR 2-405.” The report cites 46 Comp. Gen. 368 as authority for the 
conclusion that a cover letter enclosed with and referring to a bid will 
be considered to be a part of the bid and that a request in such a letter 
for payment provisions differing from those set out in the invitation 
must be construed as conditioning the bid, notwithstanding the usual 
precatory nature of the term “request.” As evidence that CSC intended 
its 75 percent request to condition its bid, the report points out that 
CSC, in a letter submitted after bid opening, agreed to accept progress 
payments at 70 percent of total cost. 

In substantiation of its position that a bid conditioned on payment 
provisions differing from those contained in the invitation is non- 
responsive, the administrative report cities 38 Comp. Gen. 131, in which 
a bid requesting partial payments not contemplated by the invitation 
was rejected. Also cited are B-155827, February 25, 1965, and 
B-159725, December 23, 1966, for the proposition that, “No exception 
deliberately taken * * * can be construed trivial or minimal.” We 
find no reasonable bases to disagree with these observations as support- 
ing the rejection action taken. 

We are of the opinion that a bid actually conditioned on the receipt 
of 75 percent progress payments submitted in response to an invitation 
providing for 70 percent is nonresponsive since it deviated from a 
material term of the invitation, and that such a deviation cannot be 
waived as a minor informality because it modifies the legal obligations 
of the parties concerning payment under the contract contrary to the 
express terms of the invitation. 38 Comp. Gen. 131, 133. In other words, 
whether or not the 5 percent difference in progress payments would 
have had a significant affect on the bid price is not for consideration 
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because the bidder has, in effect, served notice that he will not accept 
a contract at his quoted price on the same payment terms propounded 
to other bidders, but rather, that he will accept a contract at his quoted 
price only if his payment requirements are met. It is well settled that if 
a bidder imposes conditions at variance with those extended by the 
invitation to all bidders, his bid must be rejected as nonresponsive. 
See B-146039, July 20, 1961. 

Also, we cannot agree that the provisions of ASPR Appendix E-505 
respecting “unusual” progress payments should have put the contract- 
ing officer on notice of a possible minor informality, as contended by 
CSC, because that section, while permitting requests for progress 
payments in excess of the customary amounts (70 percent), has refer- 
ence to requests from contractors and does not, in our opinion, grant 
similar rights to bidders or prospective contractors. 

Accordingly, the question for consideration is whether the state- 
ment contained in CSC’s cover letter should be interpreted as a condi- 
tion reserving to OSC the option, after bid opening, of waiving the 
condition and accepting a contract at 70 percent progress payments or 
of refusing to accept a contract providing for less than 75 percent prog- 
ress payments, 46 Comp. Gen. 368, as well as other decisions of our 
Office, recognizes that while “in the ordinary sense the word ‘request’ 
is precatory in nature, its precise meaning must depend upon the exist- 
ing circumstances.” We have also observed that if a bidder’s request 
is in the nature of a mere hope or wish coupled with an intention to 
accept a contract subject to the invitation payment provisions, it was 
incumbent on the bidder to clearly express such intention because “it is 
a rule of long standing that where two possible meanings can be 
reached from the terms of a bid a bidder may not be permitted to 
explain what he intended since he would then be in a position to affect 
the responsiveness of his bid.” 36 Comp. Gen. 705; 40 id, 393. 

While it may be argued that the use of the term “authorized” in the 
request of CSC for 75 percent progress payments was in recognition 
of the authority of the contracting officer under ASPR Appendix “E” 
to either grant or deny the request and thus the request was precatory 
in terms rather than a demand, we believe that the action of the con- 
tracting officer was reasonable under the circumstances. That is to 
say, the exact meaning of CSC’s request was subject to interpretation 
or explanation after the fact. Since the language used was the delib- 
erate choice of CSC and its effect was at least to tender a condition to 
the payment terms advertised to other bidders, we must conclude that 
the bid—though reasonably subject to more than one intelligent mean- 
ing—was nonresponsive and properly rejected. (7. 45 Comp. Gen. 809. 

Accordingly, your protest must be denied. 
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{ B-163105 } 


Contracts—Specifications—Restrictive—Particular Make—Salient 
Characteristics 


An invitation for electric equipment which contained a “brand name or equal” 
clause that did not list “interchangeability” as a salient characteristic, and 
clauses that required the submission and testing of bid samples that would in 
addition to other factors be evaluated for interchangeability is a misleading 
invitation. Although an award was made to the low bidder whose descriptive 
literature and sample model were determined to meet the salient characteristics 
itemized in the purchase description, no corrective action is required due to 
delivery conditions. However, appropriate steps should be taken to insure that 
misleading provisions are deleted from future brand name or equal invitations, 
and that the brand name model specified in the invitation meets the salient 
characteristics desired by the Government. 


To the Secretary of the Air Force, March 27, 1968: 


Reference is made to letter AFSPPCA of February 9, 1968, from 
the Chief, Procurement Operations Division, Directorate of Procure- 
ment Policy, Deputy Chief of Staff, Systems and Logistics, reporting 
on the protest of the General Microwave Corporation against an award 
of a contract to the Hewlett-Packard Company under invitation for 
bids F41608-68-B-0292. 

The invitation solicited bids for furnishing thermistor mount bolo- 
meters described as follows: 


Shall be used for measurement of CW or modulated power with standard 
compensated and uncompensated power bridges. Mount shall be temperature 
compensated and shall include a 100 ohm negative temperature coefficient thermis- 
tor. Frequency Range: 8.2 to 12.4 GHz; Waveguide Size: 1 by 0.5 in.; Wave- 
guide Type: RG-52/U; Plange Type: UG-39/U; Maximum Power: 10 mw; 
Maximum VSWR: 1.5; Minimum Calibration Factor : .85. 

General Microwave 

P/N X400 





“OR EQUAL” 


The standard “brand name or equal” clause and clauses requiring 
the submission and testing of bid samples were included in the in- 
vitation. The clause dealing with the “Applicability of Bid Samples” 
stated : 


(b) Above Bid Samples shall be supplied for evaluation to determine com- 
pliance with the brand name item. Testing and evaluation of the Bid Samples 
shall consist of functional and physical tests for interchangeability, reliability, 
and performance characteristics. * * * 

Hewlett-Packard Company was the low bidder. It offered its model 
X486A as an equal to the brand name model. Descriptive literature 
pertaining to its model X486A and a sample of the model were evalu- 
ated by Air Force engineers who determined that the model met the 
salient characteristics itemized in the purchase description. Award 
was made to Hewlett-Packard on October 18, 1967. 

General Microwave protested after award that the Hewlett-Packard 
model X486A was not interchangeable with its model X400 and was 
thus not equal to it. In that connection, it relied upon the statement 


313-968 O-69—34 
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in the “Applicability of Bid Samples” clause that the bid samples 
shall be evaluated to determine compliance with the “brand name 
item” and that the testing and evaluation shall include functional 
and physical tests for “interchangeability.” However, the administra- 
tive report takes the position that the Hewlett-Packard model met 
the salient characteristics itemized in the purchase description and 
that there was no interchangeability requirement in the invitation so 
that the requirement for such testing was meaningless. 

“Interchangeability” was not listed as one of the salient character- 
istics itemized in the purchase description. However, the “Applicabil- 
ity of Bid Samples” clause stated that there would be evaluation for 
“interchangeability.” Further, the “bid samples” clause stated that the 
samples will be tested or evaluated to determine compliance with all 
characteristics listed for such test or evaluation and that failure of 
the samples to conform to all such characteristics will require rejection 
of the offer. Thus, although “interchangeability” was not included 
as one of the salient characteristics in the purchase description in the 
invitation, the bid samples clause did reference “interchangeability” 
as a significant test and evaluation factor. If “interchangeability” was 
not to be such a factor, the sample testing provision should not have 
advised bidders of the importance of that requirement. The invitation 
certainly was misleading in this regard. 

In decision B—157857 of January 26, 1966, it was stated: 

* * * Bidders offering “equal” products should not have to guess at the es- 
sential qualities of the brand name item. Under the regulations they are entitled 
to be advised in the invitation of the particular features or characteristics of 
the referenced item which they are required to meet. An invitation which fails 
to list all the characteristics deemed essential, or lists characteristics which are 
not essential, is defective. * * * 

Considering that delivery was to be made within 120 days and that 
the award was made on October 18, 1967, corrective action need not be 
taken at this time. However, we suggest that appropriate steps be 
taken to insure that such misleading provisions as were included in 
the invitation are deleted from future brand name or equal invitations. 

In reviewing the bids received under the invitation, we have ob- 
served that while the low bid of Hewlett-Packard for the “equal” 
mode] was $149.47 a unit, the bid of General Microwave was $1,250 
@ unit for the brand name model. Additionally, General Microwave 
has indicated in its protest that its model X402 is more comparable 
to the Hewlett-Packard model X486A than its model X400, In view 
of the substantial spread in bid prices and the allegation that another 
model is more in line with the offered equal, it appears that the pro- 
curement office may have cited one brand model in the invitation when 
another less sophisticated brand model might have satisfied the salient 
characteristics. Procurement personnel should be reminded that the 





—* Mm oon mRroon 3 & 


> - hb 


t 
t 
i 
t 
t 
‘ 
t 
' 
{ 
] 
| 
| 
r 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 503 


brand name model specified in the invitation should be that which 
most closely meets the salient characteristics desired by the 
Government. 


[ B-163664 J 


Officers and ee eT Expenses—Non- 
reimbursable—Voluntary Resignation 


The voluntary resignation in lieu of facing charges for misconduct by a civilian 
employee within the 12-month period he agreed in writing to remain in the 
Government service following the effective date of his transfer, unless separated 
for reasons beyond his control and acceptable to the department concerned, is 
not a resignation for a “reason beyond his control” so as to make the payment 
of the transfer expenses he incurred permissible under section 1.3c(1), Bureau 
of the Budget Circular No. A-56. 


Officers and Employees—Resignation—Acceptability—Administra- 
tive Determination 

Although ordinarily when the resignation of a civilian employee is accepted, 
the reason for the resignation is also accepted, this does not mean the reason 
for a resignation is acceptable to the Government for the purpose of the term 
“and acceptable to the department concerned” in section 1.3c(1), Bureau of 
the Budget Circular No. A-56. To permit payment of the travel and transporta- 
tion expenses of an employee who failed to fulfill a service agreement to remain 
in the Government service for 12 months following the effective date of transfer, 
the agency concerned is required to make a determination of the acceptability of 
the reason for the resignation. 


Officers and Employees—Transfers—Service Agreements—F ailure 
to Fulfill 


Under section 1.3c(1), Bureau of the Budget Circular No. A-56, which provides 
that an employee who signs an agreement to remain in the service of the Govern- 
ment for 12 months following the effective date of his transfer is not entitled to 
travel and transportation expenses incident to the transfer unless he is separated 
for reasons beyond his control and acceptable to the department concerned, it is 
necessary for both conditions to be satisfied and documented before the expenses 
incident to the transfer may be paid. 


To James K. Williams, Treasury Department, March 28, 1968: 

We refer to your letter of February 23, 1968, wherein you raise cer- 
tain questions as to the propriety of certifying for payment a travel 
voucher covering expenses incurred by an employee of the Bureau of 
Narcotics incident to his transfer from Miami, Florida, to New 
Orleans, Louisiana, effective September 18, 1967. 

Section 1.3c(1), Bureau of the Budget Circular No. A-56, Revised 
October 12, 1966, provides'that expenses for travel and transportation 
provided for in the circular shall not be allowed unless the transferred 
employee agrees in writing to remain in the service of the Government 
for 12 months following the effective date of his transfer, unless sepa- 
rated for reasons beyond his control and acceptable to the department 
concerned. This section also provides that in case of violation of the 
agreement, any moneys expended for travel or transportation will be 
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recoverable from the individual concerned as a debt due the United 
States, 

The employee signed an agreement whereby he agreed to remain in 
the service of the Bureau of Narcotics for 12 months following the 
effective date of transfer, unless separated for reasons beyond his con- 
trol and acceptable to the Bureau. You point out that certain events 
indicating misconduct came to the attention of the Commissioner of 
Narcotics and a supervisory official informed the employee that charges 
would be filed to dismiss him from the service. The employee was in- 
formed of his right to resign in lieu of facing the charges and was 
given an opportunity to seek counsel and advice. On February 14, 1968, 
he submitted a resignation form effective February 24, 1968, which was 
accepted as a voluntary resignation. 

You raise the following questions: 

1. Should a voluntary resignation, after the employee has been advised of the 
results of an investigation for misconduct, be construed as being a “reason beyond 
the control of the employee,” which would make the payment of transfer expenses 
permissible? 

2. Does the term, “and acceptable to the department concerned,” mean that if 
the resignation is accepted, then the reason for such resignation is also accepted ; 
and therefore make payment of the transfer expenses permissible? 

8. Is it necessary that both conditions, i.e., “separated for reasons beyond his 
control,” and “acceptable to the department concerned,” be satisfied, and docu- 
mented, before the expenses incident to the transfer may be paid? 

With regard to question 1, an employee may resign under certain 
circumstances and nevertheless be considered separated for reasons 
beyond his control. Such a case may occur when an employee elects to 
resign rather than be involuntarily separated for failure to pass train- 
ing school subjects. 30 Comp. Gen. 457. However, where an employee 
has been advised of the results of an investigation for misconduct and 
that charges will be filed to dismiss him from the service, he is not 
faced with an inevitable involuntary separation. He has freedom of 
action to make a choice between facing the charges when they are filed 
or resigning, an alternate which he may consider more favorable to 
himself. Under these circumstances a voluntary resignation may not 
reasonably be construed as being for a “reason beyond the control of the 
employee” which would make the payment of transfer expenses per- 
missible. The question is answered in the negative. 

Concerning question 2, if a resignation is accepted, then the reason 
for the resignation would ordinarily be accepted. However, this does 
not necessarily mean that the reason for the resignation is acceptable to 
the Government for the purpose of Circular No. A-56, and it is within 
the discretion of the agency concerned to determine whether the rea- 
son is acceptable for that purpose. 

Question 3 is answered in the affirmative. 
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[ B-133972 J 


Veterans—Medical Services—Private—Military Physicians on 
Active Duty 

Fee-basis medical services rendered to an eligible veteran for disabilities iden- 
tified on an Outpatient Medical Treatment Identification Card by a military 
physician on active duty with the Armed Forces who is engaged in limited 
medical practice after hours with the permission of his commanding officer 
may not be paid by the Veterans Administration in the absence of statutory 


authority under the rule that concurrent Federal civilian employment and active 
duty military service are incompatible. 


To the Administrator, Veterans Administration, April 1, 1968: 


Further reference is made to your letter of December 26, 1967, 
requesting a decision whether the Veterans Administration may pay 
for fee-basis medical services rendered to an eligible veteran by a 
military physician on active duty with the Armed Forces who is 
engaged in limited medical practice after duty hours with permission 
of his commanding officer. 

You state that such medical practice apparently includes service in 
the emergency rooms of private hospitals where the fee may be paid 
directly to the physician, or may be paid to the hospital which in turn 
pays the physician. You further state that under Veterans Adminis- 
tration medical programs a veteran may be treated by a licensed non- 
Veterans Administration physician on a fee basis. 

You say that eligible veterans who cannot report to a Veterans 
Administration medical facility may be authorized to obtain out- 
patient treatment from any doctor of medicine or osteopathy licensed 
to practice medicine in the State in which treatment is rendered. It is 
stated that veterans approved for this type of outpatient fee-basis care 
are issued Veterans Administration Form 10-1164, Outpatient Medical 
Treatment Identification Card which lists the disabilities which may 
be treated at Veterans Administration expense. You report that ac- 
ceptance of the -I.D. card as authorization to provide outpatient 
medical services at Veterans Administration expense is considered 
appointment as a fee-basis participant by the Veterans Administra- 
tion to render fee-basis services. You further state that fees charged by 
fee-basis participants are paid directly to them by the Veterans Ad- 
ministration in accordance with the State fee schedule. Concern is 
expressed that the payment of such fees may be within the scope of 
our decisions viewing concurrent Federal civilian employment and 
active duty military service as incompatible. 

Generally, an officer of the Armed Forces on the active list is pre- 
cluded from accepting outside employment when such employment 
interferes with the performance of his military duties. See, for exam- 
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ple, 10 U.S.C. 978(a) as added by the act of January 2, 1968, Public 
Law 90-235, 81 Stat. 753, 759. Section X of Department of Defense 
Directive 5500.7, dated August 8, 1967, sets forth a policy for outside 
employment of Department of Defense personnel, which includes all 
military personnel, and provides in subsection A.1 that such personnel 
shall not engage in outside employment with or without compensation, 
which interferes with, or is not compatible with, the performance of 
their Government duties. The conditions under which an Army doctor 
may engage in private practice are prescribed in paragraph 5e, Army 
Regulation 40-1, dated June 1, 1965, which states, among other things, 
that the military doctor must obtain his commanding officer’s ap- 
proval, the practice must be conducted during nonduty hours and out- 
side the Army medical treatment facility. Chapter 2, section D, Air 
Force Manual 168-4A, governs the outside practice of Air Force 
doctors, 

The question considered in our decision of November 14, 1966, 46 
Comp. Gen. 400, cited by you, was whether it was legally objectionable 
to employ in civilian positions during their off-duty hours officers or 
enlisted personnel serving on extended active duty in the Armed 
Forces. The civilian positions there contemplated involved jobs in 
activities such as commissaries or fire departments located on military 
installations which are paid from appropriated funds. After consider- 
ing the Dual Compensation Act of 1964, 5 U.S.C. 3101 note, and its 
legislative history, we concluded that there was nothing in the 1964 act 
or elsewhere in the statutes which would justify a modification or 
reversal of the precedents (there cited) of viewing concurrent Federal 
civilian employment and active military service as incompatible. 

In that decision there were cited several decisions in which the ac- 
counting officers of the Government denied pay for duties performed in 
a Federal civilian capacity by a member of a military service. Those 
decisions reiterated the long-established rule that in the absence of 
specific statutory authority therefor, any agreement or arrangement 
for the rendition of services to the Government in another position or 
employment is incompatible with the members’ military duties, actual 
or potential. 18 Comp. Gen. 213 ; 27 id. 510; 33 id. 368 ; 37 id. 255 ; 38 td. 
222. Of.41 Comp. Gen. 741. 

While the military doctors performing the duties described in your 
letter may not be considered as being employees of the Veterans Ad- 
ministration in the usual sense, that fact does not warrant a conclusion 
that their performance of the services involved for Federal pay would 
not be incompatible with their full-time military service and their 
receipt of full-time military pay and allowances. Accordingly, in the 
absence of a statute providing otherwise, it is our view that the per- 
formance of compensated services for the Government by a member of 
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one of the military services in a capacity other than the one for which 
he receives his primary compensation would be incompatible with his 
military duties and that payment of the fees in question by the Veterans 
Administration is not authorized. 


[ B-163284 J 


Bids—Mistakes—Evidence of Error—Denied Opportunity to 
Present 


Although a bidder alleging error was denied an opportunity prior to award to 
furnish evidence of bid error as required by paragraph 2-406 of the Armed 
Services Procurement Regulation, a price adjustment may not be approved, 
absent evidence of the intended bid price. The worksheets showing a total bid 
price of $618,128, reduced to $616,000 for the purpose of bidding, the rounding 
out of the figures and gross price deduction make it difficult to determine to 
what extent the bidder would have included the amount claimed in the bid 
price. However, appropriate steps should be taken to assure that in the future 
paragraph 2-406 is complied with and that a bidder requesting correction of bid 
error is given the opportunity prior to award to furnish to the contracting officer, 
evidence of the error and the bid actually intended for consideration by the 
appropriate authority. 


To Stuart G. Oles, April 1, 1968: 


Reference is made to your letter of January 5, 1968, and subsequent 


correspondence requesting an adjustment in the contract price in Naval 
Facilities Engineering Command construction contract NBy-—86075 
with Chris Berg, Inc., because of an error in bid alleged prior to 
award. 

In response to the invitation upon which the contract is based, four 
bids were received as follows: 


Chris Berg, Inc. $616, 000 
Black Construction Corporation 732, 800 
C & R Builders, Inc. 766, 000 


Dellingham Corporation of Nevada 1, 117, 000 


The Government estimate was in the amount of $707,500. 

On September 5, 1967, a letter was sent to Chris Berg requesting 
verification of the bid inasmuch as it was considerably below the Gov- 
ernment estimate and the next low bid. The bidder advised by tele- 
gram of September 14, 1967, that, in reviewing its “bid backup,” it 
found errors totaling $41,121 and requested permission to correct the 
bid. Chris Berg requested instructions as to when and where it could 
present evidence of error, stating that it was not requesting withdrawal 
of the bid. By telegram of September 15, 1967, the officer in charge 
of construction advised the bidder that Naval Facilities Engineering 
Command policy did not permit an increase in the bid amount but that 
withdrawal could be requested upon the submission of evidence of 
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mistake and that if no request for withdrawal was intended, the award 
would be made in the bid amount. In a telegram of September 21, 
1967, the bidder stated that no request for withdrawal was intended 
and it again requested bid correction. The contracting officer thereupon 
sent a telegram to the bidder accepting the $616,000 bid and directing it 
to proceed with the work. By letter of October 4, 1967, Chris Berg 
returned the contract documents executed but stated that by doing so 
it did not waive or withdraw the request for correction. By letter of 
November 2, 1967, the Command advised the contractor that since “the 
alleged mistake and the actual bid intended were not apparent on the 
face of the bidding documents, you were advised your bid could not 
be modified.” Chris Berg was further advised that since award had 
been made, the claim for relief may be presented to our Office. 

You have furnished to our Office bid estimate sheets accompanied 
by an affidavit, from a manager for Chris Berg, stating that the sheets 
were prepared prior to the bid opening by the affiant and under his 
direct supervision. The error in bid is alleged to have occurred when 
the cost estimates for three classifications of work were not carried 
forward to the summary schedule sheet and when costs for roofing 
quantities were figured on the basis of 2.7 squares per building when 
the quantities were estimated to be 27 squares per building. As a result 
of these errors and percentages applied to them for insurance and 
tax on labor, fee and bond, the amount of $41,121 is claimed as addi- 
tional compensation under the contract. 

The worksheets and allegations made in connection with them were 
forwarded by our Office to the Naval Facilities Engineering Command 
for its consideration. The Command has advised that while the work- 
sheets appear to show that the errors did occur, it is not considered 
that the sheets show that a bid of more than $616,000 was intended. 

Further, in our examination of the summary schedule for all the 
items carried forward into the sheet and for markups, etc., added 
therein, we have observed that the sheet shows a total of $618,128, 
but that directly under the total it is stated “Bid 616,000.” Thus, there 
appears to have been a gross reduction of $2,128 from the summary 
sheet for bidding purposes. In B-145954 of July 6, 1961, our Office held 
that the rounding out of figures and gross deductions in a bidder’s 
worksheet made it difficult to conclude with any degree of certainty to 
what extent the bidder would have relied upon the amount it sought 
to have included in its bid price and a claim for bid correction was 
denied. In view thereof, the immediate claim also is for denial. 

However, we do agree that Armed Services Procurement Regulation 
(ASPR) 2-406 requires that whenever a bidder alleges an error in bid 
prior to award and requests correction, it shall have an opportunity 
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prior to award to furnish evidence of the existence of the error and 
the bid actually intended to the contracting officer for consideration by 
appropriate authority, which in this case would have been the Assist- 
ant Commander for Contracts, Naval Facilities Engineering Com- 
mand Headquarters. We are therefore requesting the Secretary of the 
Navy by separate letter to take appropriate steps to assure that the 
ASPR provisions are complied with in the future. 


[ B-163005 J 


Sales—Diselaimer of Warranty—Erroneous Description—Material 
Content 

A buyer of surplus nickel under an “as is” solicitation who upon receiving delivery 
of defective metal alleges that the disclaimer of warranty provision is uncon- 
scionable and should not be enforced, and that the agreement after contract award 
for analysis of the nickel is an express warranty of the composition of the mate- 
rial, is not entitled to replacement of the defective nickel or to reimbursement for 
the cost of removing the impurities. The analysis agreement containing no war- 
ranties by the Government is not an express warranty subject to section 2-316 
of the Uniform Commercial Code protecting buyers from unexpected and un- 
bargained disclaimer language, and the express disclaimer of the “as is’ pro- 
vision implying no warranty the property delivered would correspond to the 
solicitation description, relief may not be granted to the buyer, absent willful 
misdescription or bad faith by the contracting officer. 


To Jacob Siegal, April 2, 1968: 


Further reference is made to your letter of November 28, 1967, with 
enclosures, submitting on behalf of M. Pashelinsky & Sons a claim of 
$16,398.20 arising out of item 7 under contract No. GS-OOP(S)- 
27342(SCM). 

On June 9, 1966, the General Services Administration (GSA), 
Defense Materials Service, issued, pursuant to statutory authority, 
solicitation No. DMS-MET-126, for the sale of approximately 
10,389,000 pounds of nickel in various forms. Page 2 of the solicitation 
gave a break down of the 10,389,000 pounds as follows: 


2,404,000 pounds nickel ingots 
452,000 pounds nickel rondelles 
7,533,000 pounds refined nickel pigs 


Immediately after the above break down the following notation was 
conspicuously placed in bold capital letters: “THIS IS AN ‘AS IS’ 
SALE.” Directly beneath the “AS IS” provision, the solicitation 
provided that offerors were authorized to inspect the items offered 
for sale at the various storage depots. 

With respect to item 7, the item in question, page 12 of the solici- 
tation provided as follows: 
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Refined nickel pigs produced by Falconbridge Nickel Mines Limited and Societe 
Le Nickel, 8.A., weigh approximately 40 pounds each and are 4% inches by 16 
inches by 8 inches in size. 

The following are two analyses of the refined nickel pigs: 


Percentage—By Weight 


Nickel plus Cobalt 
Cobalt 

Sulfur 

Carbon 

Iron 


The foregoing data were compiled from GSA records and are believed to be 
correct, but no warranties are made as to these analyses. 
To be shipped loose. 


Item Quantity—in Pounds Location Information 


7 7,533,000 Columbus Defense Con- 
struction Supply Center, 
Columbus, Ohio. (Rail— 
Served by B&O, NYC, 
and PRR). 


By letter of June 20, 1966, M. Pashelinsky submitted offers of $0.7650 
per pound for 11,319 pounds of nickel ingots under item 6 and $0.7250 
per pound for 200,000 pounds of nickel pig under item 7 with a mini- 
mum quantity of 60,000 pounds. On June 29, 1966, GSA accepted these 
offers and the formal contract of sale, No. GS-OOP(S)-27342(SCM), 
was executed by M. Pashelinsky on July 6, 1966. The sales contract 
conspicuously indicated that “THIS IS AN ‘AS IS’ SALE” and that 
all the terms and conditions of solicitation No. DMS-MET-126, were 
made part of the sales contract. Deliveries under the contract were 
made on August 31, 1966, and September 6, 1966. 

By letter of September 20, 1966, M. Pashelinsky requested GSA 
to either replace the material delivered or to make an adjustment to 
offset costs which allegedly would have to be incurred to remove cer- 
tain impurities in the items sent by GSA. M. Pashelinsky’s complaint 
was investigated by a GSA Materials Quality Control Specialist who, 
in a memorandum of October 6, 1966, reported that the material de- 
livered, made up of full and broken pigs and small irregular chunks 
and pieces, manifested a dull gray, slag-like appearance and showed 
considerable porosity apparently caused by entrapped gases. By letter 
of October 17, 1966, the Project Manager, Metals Industry Materials 
Division, Strategic and Critical Materials Disposal, hereafter referred 
to as the contracting officer, advised M. Pashelinsky that no adjust- 
ment for item 7 would be made. 

GSA has advised us of an agreement reached at a meeting held 
on October 25, 1966, between GSA and M. Pashelinsky’s representa- 
tives that it would be helpful to obtain an analysis of the nickel plus 
cobalt content in samples selected from the unused portion of the 
nickel pigs remaining at M. Pashelinsky’s plant. It was also agreed 
that the analysis would not be binding on the Government. At the time 
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the sample was taken, the contractor had consumed all but 23,000 
pounds of the material under item 7. 

On November 10, 1966, M. Pashelinsky submitted the first analysis. 
The contracting officer found the analysis to be incomplete and a re- 
analysis was made which was submitted to the contracting officer on 
December 19, 1966. On January 26, 1967, it was agreed that the con- 
tracting officer would render a decision on M. Pashelinsky’s claim 
and on March 30, 1967, the claim was denied by the contracting officer. 
This decision was appealed to the General Services Administration’s 
Board of Contract Appeals. On September 29, 1967, the Board dis- 
missed the appeal on the basis that the claim was one for breach 
of contract and since the contract did not provide any means for the 
Board to grant the relief requested, it would not serve any purpose to 
hear the appeal. 

Two major bases are presented in support of the claim which was 
submitted to our Office on November 28, 1967. The first is that it is 
unconscionable to apply the disclaimer of warranty provision to 
item 7 of your client’s contract since your client was in an unequal 
bargaining position. In this connection you have cited Henningsen v. 
Bloomfield Motors, Incorporated, 32 N.J. 358, 161 A. 2d 69 (1960) ; 
Williams v. Walker-T homas Furniture Company, 350 F. 2d 445 (D.C. 
Cir., 1965) ; Lwing v. Peterson, 143 Minn. 6, 172 N.W. 692 (1919) ; and 
section 2-302 of the Uniform Commercial Code (UCC). It is col- 
laterally urged that the materials delivered under item 7 constituted 
a total failure of consideration; therefore, the disclaimer of warranty 
should have no effect. Here you cite Rocky Mountain Seed Company 
v. Knorr, 92 Colo. 320, 20 P. 2d 304 (1933) ; and Myers v. Land, 314 
Ky. 514, 235 S.W. 2d 988 (1951). You also allege that an adequate 
inspection -could not be made because of the enormity of the mass 
offered for sale. 

The second basis urged in support of the claim is that the analyses 
of item 7 in the solicitation constituted an express warranty which 
was not negated by the “AS IS” provision and in this connection you 
cite generally the official commentary in section 2-316 of the UCC. 
This section deals with the exclusion or modification of warranties. The 
commentary states that the section is designed principally to deal with 
those frequently used clauses in sales contracts which seek to exclude 
“all warranties, express or implied.” It seeks to protect a buyer from 
unexpected and unbargained language of disclaimer by denying effect 
to such language when inconsistent with language of express warranty 
and by permitting the exclusion of implied warranties only by con- 
spicuous language or other circumstances which protect the buyer from 
surprise. 
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We will first discuss the authority cited by you in connection with 
the contention that it would be unconscionable to give effect to the 
disclaimer of warranty provision in your contract. 

In the Williams case, supra, a stereo set was sold by a furniture com- 
pany to an individual in April of 1962, with payments to be made by 
installments. The contract terms for the stereo set and prior install- 
ment purchases by the individual were contained in printed form con- 
tracts. Pursuant to an obscure provision in these printed form con- 
tracts, a balance due on every item purchased was kept until the bal- 
ance due on all items, whenever purchased, was liquidated. When the 
individual defaulted on an installment payment on the stereo set, the 
furniture company attempted to replevy all the items purchased by 
the individual since December 1957, even though the balance due on 
these items had been substantially reduced. The court concluded that 
such a contract was unconscionable and should not be enforced. 

The Henningsen case, supra, involved a sales contract for the pur- 
chase of an automobile from an automobile dealer by an individual 
purchaser. The sales contract contained a disclaimer of warranty pro- 
vision to the effect that defective parts in the automobile would be re- 
placed in exchange for the elimination of all other warranty obliga- 
tions by the manufacturer and dealer. The warranty provision was 
couched in such terms that an average purchaser would not realize 
its import and was inconspicuously placed among a maze of other pro- 
visions so that it would receive only a minimum of attention from an 
average purchaser. A short time after delivery of the car the pur- 
chaser’s wife was injured while operating the automobile when it 
veered out of control for no explainable reason. The question was 
whether the purchaser could recover on a warranty theory for the 
injuries sustained despite the disclaimer provision. In the circum- 
stances, the court held that the disclaimer of warranty provision was 
void. 

In Luing v. Peterson, supra, cited in Williams v. Walker-Thomas 
Furniture Company, supra, a mother applied for a loan to cover med- 
ical treatment for her son offering a mortgage on certain real estate as 
security. The lender agreed to make the loan but only if the mother 
gave another mortgage on the same real estate to secure certain debts of 
her son to the lender. The mother at the time of the loan was 89 years 
old and apparently not incompetent. Subsequent to these transactions 
a guardian was appointed for the mother’s estate and he brought this 
action to set aside the notes and mortgages. The court held that the 
making of the loan to the mother was not sufficient consideration for 
the collateral promise of the mother to pay the debts of her son in the 
lender’s hands; and that the notes and mortgages which she gave 
therefor were void and unenforceable obligations. 
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Section 2-302 of the UCC, cited by you, deals with the unenforce- 
ability of unconscionable contract provisions. The question is whether 
the “AS IS” provision in your client’s contract is an unconscionable 
provision. 

The situation in the instant case is one where a businessman buys 
some surplus property from the Government. We have reviewed the 
solicitation and we find nothing therein which shows that the Govern- 
ment was attempting to clandestinely take advantage of unwary offer- 
ors as your letter suggests. Rather we think the Government very 
clearly advised offerors that the sale would be “AS IS.” A prospective 
offeror after reviewing the solicitation could decide whether or not to 
submit an offer. This case falls far short of those cited by you where 
it was clear that the sellers attempted to hide the disclaimer of war- 
ranty provisions from prospective purchasers and the prospective 
purchasers could not match wits with the sellers. The absence of mean- 
ingful choice on the part of one of the parties discussed in the Williams 
case is not a significant factor here. Pursuant to the facts presented 
we do not find that the provisions of the instant contract are 
unconscionable, 

You have also cited the Rocky Mountain Seed Company case, supra, 
as authority for the position that the disclaimer of warranty provision 
should not be enforced. In the Rocky Mountain case the question was 
the effect which was to be given to a disclaimer of warranty provision 
in a contract for the sale of alfalfa seeds where the seller delivered 
sweet clover seeds causing the buyer to grow a worthless crop. The 
court held that since the seller delivered a different kind of seed 
from that called for by the contract, there was a breach of contract 
despite the disclaimer of warranty provision. The court specifically 
pointed out that it was not a situation where an inferior kind of al- 
falfa seed had been delivered to the buyer. We think cases involving 
seeds present unique aspects not applicable here. In addition, the 
Rocky Mountain case is distinguishable in that it involved a delivery 
which was different in kind from that called for by the contract 
rather than a difference in the expected degree of quality of the mate- 
rial delivered which is the case here. 

In the Myers v. Land case, supra, there was a contract of sale for 
a machine for the manufacture of concrete blocks. However, the 
machine delivered did not manufacture a merchantable product and 
was worthless for the purpose for which it was sold. The back of the 
purchase order was made part of the contract and among numerous 
provisions was one which stated that the seller’s liability for defects 
was limited to making good at its factory any defective parts. The 
question was whether this provision would preclude the purchaser from 
maintaining an action for breach of contract. The court found for 
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the purchaser on the basis that there was no delivery of that which 
had been bought. Since your client has used all or almost all of the 
material delivered unde item 7 we find it difficult to agree with the 
contention that the material delivered to your client was worthless, 

It is axiomatic that before there can be an express warranty there 
must be some understanding between the parties that an express war- 
ranty was intended. Looking at item 7, quoted above, as it appeared 
in the solicitation, we find that it clearly stated that no warranties were 
made with respect to the analyses set forth for item 7. In these circum- 
stances there would be no basis for a purchaser to construe the analyses 
as indicating an intention on the part of the Government to give an 
express warranty of the composition of the material under item 7. 
Since there is no express warranty, section 2-316 of the UCC would not 
be applicable to this situation. 

In B-149182, July 23, 1962, a sales invitation described an item as 
consisting of 645 pounds of Monel tapered pins. In a claim to our Office 
it was alleged by the contractor that 221 pounds of the pins delivered 
were not made of Monel metal as advertised but instead were made 
from stainless steel. The pins were packed in small separate cartons 
which were unmarked as to metal content. It was alleged that an inspec- 
tion would not have disclosed that stainless steel pins were included 
with the Monel nickel pins since the holding activity would not allow 
prospective purchasers to open each and every package. The sales in- 
vitation contained an express disclaimer of warranty provision. The 
holding was that where there is an express disclaimer of warranty 
there is no implied warranty that the property will correspond to the 
description. There was no information in the record of willful mis- 
representation or of bad faith; consequently, there was no legal basis 
for allowing the claim. With regard to inspection it was stated as 
follows: 

In regard to your statement that had you attempted to make an inspection 
of the material the disposal agency would not have permitted you to open all of 
the cartons, it may be stated that even if the agency did not permit you to open all 
of the cartons and you still submitted a bid, there would be applicable the rule 
established by the decisions of this Office that where a bidder fails to make inspec- 
tion under such a contract of sale—whether such failure was due to the bidder’s 
opinion that inspection was not necessary or whether the inspection was im- 
practical, if not impossible—the bidder has elected to assume any risk which 
might exist by reason of a variance between the description of the property set 
forth in the invitation and the property actually delivered. The bidder’s re- 
sponsibilities in this connection appear to be clearly set forth in Pawton-Mitchell 
Company v. United States, 172 F. Supp. 463, where it was held that, notwith- 


standing the difficulties attendant upon an inspection, it is incumbent upon the 
bidder to make the sort of inspection that is effectual. 


In the instant case the “AS IS” provision must be considered as an 
express disclaimer of warranty. It therefore follows that there was no 
implied warranty that the property delivered would correspond to the 


ow nh = 


r 
8 
f 
t 
t 
I 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 515 


description in the solicitation. Pursuant to our review we find nothing 
which would show that item 7 was willfully misdescribed or that the 
contracting officer acted in other than good faith. As indicated in 
B-149182 the only requirement in this type of situation is that the con- 
tracting officer act in good faith; consequently, there is no legal basis 
for allowing your claim. Considering the quoted portion of B-149182, 
relating to inspection, we find that even if it were conceded that you 
could not make an adequate inspection, this would not constitute a 
basis for allowing your claim in the circumstances. presented. 
For these reasons your claim is denied. 


[A-71273] 


Pay—Reservists—Payment Basis—Actual Days Served 


A reservist of the Armed Forces who serves on active duty for training from 
February 1, through 28, in a nonleap year is not entitled under A—-71273, March 
2, 1936, to a full month’s active duty pay and allowances without deduction for 
the 2-constructive days at the end of February. The rule in the 1936 decision that 
reservists ordered to duty for a period of less than 30 days are not within the 
scope of the act of June 30, 1906, which prescribes a 30-day calendar month 
for computing the pay of persons paid on an annual or monthly basis, and are, 
therefore, only entitled to pay for the actual number of days served, including 
the 31st day of the month, not having been changed by the codification in 37 U.S.C. 
1004 of the governing statutes, the decision of March 2, 1986, is affirmed. 


To the Secretary of Defense, April 3, 1968: 


Further reference is made to letter dated January 9, 1968, with en- 
closures, from the Assistant Secretary of Defense, requesting a de- 
cision whether a reservist who serves on active duty for training for 
the period February 1 through 28, inclusive, in a nonleap year is en- 
titled to a full-month’s active duty pay and allowances. The circum- 
stances giving rise to the request are set forth and discussed in Depart- 
ment of Defense Military Pay and Allowance Committee Action No. 
406. 

The Committee refers to our decision of March 2, 1936, A—71273, in 
which we considered the claim of a member of the Marine Corps Re- 
serve who was ordered to active duty at the Marine Barracks, Quantico, 
Virginia, for the period February 1 to 28, 1935, to pay and allowances 
for 30 days. 

The record showed that the member was ordered to proceed on 
February 1, 1935, to the Marine Barracks for training duty. He was 
detached from his assignment on February 26, 1935, and directed to 
return to Chicago, Illinois, and stand relieved from active duty on 
February 28, 1935. The member claimed pay and allowances for 30 
days for the month of February on the basis that under the act of 
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June 30, 1906, 34 Stat. 763, presently codified in 5 U.S.C. 5505, 2 days 
must be added to the month of February to constitute it a 30-day 
month for pay purposes. 

In that decision we considered section 6 of the 1906 act which pro- 
vides that for the purposes of computing the pay of persons paid on an 
annual or monthly basis, each calendar month shall be held to consist 
of 30 days, the 31st day of a month shall be excluded from the com- 
putation of pay, and February shall be treated as if it actually had 
30 days. See 20 Comp. Dec. 772. 

We also considered the act of June 30, 1922, 45 Stat. 749, as amended 
by the act of May 11, 1926, 44 Stat. 581 (pertaining to members of the 
National Guard and Army Reserve) and section 11 of the act of Feb- 
ruary 28, 1925, 43 Stat. 1083 (pertaining to members of the Naval 
Reserve and Marine Corps Reserve) which, in substance, authorize 
pay for the 31st day of a month to members who serve on active duty 
for a period of less than 1 month or 30 days. 

We stated that the acts pertaining to reservists make an exception 
to the general rule for computing service as prescribed in the act 
of June 30, 1906, and have the effect of removing the personnel cov- 
ered thereby when ordered to active duty and in a pay status for a 
period of “less than thirty days” and give to them pay for the actual 
number of days served. We concluded that under this statutory rule 
a Reserve member ordered to active duty for any period less than 30 
days is entitled to pay for the 31st day of any month included within 
such limited period, and pay for constructive days in February is ex- 
cluded. Therefore, we held that the claimant was not entitled, under 
his orders, to pay and allowance for the 2 constructive days in Feb- 
ruary as claimed. 

The Committee says that under the 1906 act the intent was to pro- 
vide for entitlement to 30 days’ pay for February without deduction 
for the constructive days at the end of the month and that the act 
of June 30, 1922, as amended by the acts of September 14, 1922, and 
May 11, 1926, and the act of February 28, 1925, pertained only to the 
point of inclusion of the 31st day of a month as a day of entitlement in 


the computation of pay when the service was for a period of less than 


1 month or 30 days and, therefore, those military laws have no applica- 
tion to entitlement to pay for service on all the days in February. 
Section 1004 of Title 37, United States Code, provides: 


A member of a uniformed service who is entitled to pay and allowances under 
this title for a continuous period of: less than one month is entitled to his pay 
and allowances for each day of that period at the rate of 4% of the monthly 


amount of his pay and allowances. The thirty-first day of a calendar month 
may not be excluded from a computation under this section. 
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It has long been held under 37 U.S.C. 1004 (which is merely a re- 
statement of the above-mentioned military laws and the second para- 
graph of section 3 of the Pay Readjustment Act of 1942, 56 Stat. 360, 
and section 510 of the Career Compensation Act of 1949, 63 Stat, 828), 
that members who are ordered to duty for a continuous period of less 
than 30 days are to be paid on the basis of the days actually served 
as distinguished from payment on a constructive 30-day month basis. 
See 5 Comp. Gen. 309 and 581; 15 id. 208 ; A-17624, August 3 and Octo- 
ber 9, 1928; A-29383, November 21, 1929; A-89536, November 24, 


1937 ; 45 Comp. Gen. 395 ; 46 id. 100. 

As indicated in the 1936 decision, it had long been our view that the 
term “for a period of less than one month,” in the 1922 act, as amended, 
and the term “for a period of less than thirty days,” in the 1925 act 
had the same general purpose of removing the members described 
therein from the scope of the act of June 30, 1906, when ordered to duty 


for periods of less than 30 days and authorizing pay for the actual 
days served in such cases, including the 31st day of the month. See 
A-17624, August 3, 1928. That contemporaneous view of the purpose 
of the laws was accepted without question by the military depart- 
ments and seems to have been a proper application of the laws. 

Since the member involved in the 1936 decision was ordered to duty 
for exactly 28 days, a “period of less than thirty days,” as provided in 
the 1925 act, it was concluded that he was entitled to pay for 28 days 
under that act and could not look to the 1906 act for pay for 2 addi- 
tional constructive days for the month of February on the basis that 
the period of duty encompassed the month of February. While pos- 
sibly a different conclusion could have been reached on the basis that 
the ordered duty was for a period which the 1906 act declared should 
consist of 30 days for pay purposes, the decision was consistent with 
the previous application of the 1922 and 1925 acts and is not untenable 
in the light of the purpose of Congress in enacting those laws. 

In reenacting and codifying the above statutory provisions as now 
set forth in 37 U.S.C. 1004, we are not aware of any intention of the 
Congress to change the law to overcome our 1936 decision or provide 
for payment on a different basis. In such circumstances, we do not find 
a sufficient basis to depart from the longstanding application of the 
law. 

Accordingly, the decision of March 2, 1936, is affirmed, and the 
question presented is answered in the negative. 

313-968 O-69—35 
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Bidders—Qualifications—Manufacturer or Dealer—Experience 
Qualification 


The requirements in a Request for Proposals (RFP) that prospective contractors 
show evidence of being in the “regular” business of designing and manufacturing 
centrifuge systems, and evidence of previous production of a similar system that 
had been accepted by the Government within the past 5 years were misstated as 
the Walsh-Healey Public Contracts Act does not require a contractor to be a 
“regular” manufacturer. In addition the preaward protest of a rejected proponent 
should have been submitted by the contracting officer to the Secretary of Labor 
or the contractor advised of his right to review by him, and notwithstanding the 
experience qualification in the RFP involved capacity within the meaning of the 
Small Business Act, the contracting officer’s determination of manufacturer 
ineligibility was not subject to review by the Small Business Administration. 
Although it is not in the best interest of the Government to cancel the contract 
awarded, to avoid similar errors in the future, corrective action is recommended. 


To the Secretary of the Navy, April 3, 1968: 


Reference is made to letter of August 11, 1967, with enclosures 
(SUP 0232A) from the Deputy Commander, Purchasing, Naval Sup- 
ply Systems Command, reporting on the protest of Component Eval- 
uation Laboratories (CEL) against award to another offeror under 
Request for Proposals (RFP) No. N00251-67—R-0359, issued at Puget 
Sound Naval Shipyard. 

The RFP called for a centrifuge system, including plans and draw- 
ings for the centrifuge and enclosure therefor. Under the heading 
“Bid Evaluation Factors” it provided that bidders should show evi- 
dence of “being in the regular business of designing and manufac- 
turing centrifuge systems and evidence of previous production of a 
complete centrifuge system encompassing design requirements similar 
to those specified herein. The complete system must have been ap- 
proved and accepted by. a U.S. Government agency within the past 
five years.” 

CEL protests the rejection of its proposal for nonconformity with 
the above provisions. 

The file forwarded with your Department’s report contains an 
unsigned statement, presumably prepared by the contracting officer, 
consisting of (1) Chronological Statement of Facts; (2) Discussion 
of Facts; and (3) Conclusions and Recommendations. Paragraph 1 
of the Conclusions reads as follows: 

The statement and discussion of facts show that (1) CHL did not qualify in 
accordance with our bid evaluation factors, (2) they are not a regular manu- 
facturer within the meaning of the Walsh-Healey Act, and (3) had CEL qual- 
ified under the RFP, their capability to perform the contract satisfactorily was 


doubtful in view of past performance of their testing facility as well as the 
intrinsic worth of their proposal. 
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Paragraph 6 of the “Chronological Statement of Facts” states that 
after review of the proposals received, the procuring agency notified 
CEL by telephone call of May 22, 1967, that it was disqualified under 
the bid evaluation factor and the Walsh-Healey Public Contracts Act, 
41 U.S.C. 34-45. Paragraph 8 of the statement refers to discussions 
with CEL “* * * centered around CEL’s qualifications as a regular 
manufacturer within the meaning of the Walsh-Healey Act * * *;” 
and the formal ruling of the contracting officer in the letter of June 
6 stated his determination that CEL did not qualify “* * * as a regu- 
lar manufacturer of centrifuges within the meaning of the Walsh- 
Healey Act * * *,” 

Nowhere in the cited act is there any requirement that a contractor 
be a “regular” manufacturer, nor do the regulations issued by the 
Secretary of Labor thereunder impose such a requirement. The lan- 
guage of the statute requires that the contractor stipulate that he is 
“* * * the manufacturer of or a regular dealer in the materials, sup- 
plies, articles, or equipment to be manufactured * * *.” Circular Let- 
ter No. 1-58 issued by the Department of Labor on January 24, 1958, 
states that a bidder, to qualify as a manufacturer, must show before 
award that he is (1) an established manufacturer of the particular 
goods or goods of the general character sought by the Government or 
(2) if he is newly entering into such manufacturing activity that he 
has made all necessary prior arrangements for space, equipment and 
personnel to perform the contract operations. See also the last sen- 
tence of Armed Services Procurement Regulation 12-603. In 39 Comp. 
Gen. 254 we considered these provisions and stated that the act does 
not require a bidder to stipulate that he has previously manufactured 
the item bid upon, but only that he will be the manufacturer of the 
item. 

In addition to misstating the requirements of the act, the contract- 
ing Officer apparently ignored the mandate of ASPR 12-604(a), 
which provides that “When the eligibility of a bidder or offeror is 
challenged before award, it should be treated in a manner similar to 
a protest before dward * * *. The procuring contracting officer 
should make an initial determination and should process the protest 
in accordance with applicable procedures for submission to the De- 
partment of Labor for a final determination.” Although it might be 
argued that the quoted language is applicable only where eligibility 
is challenged by another bidder, it appears from the second paragraph 
of the report from the Deputy Commander, Purchasing, Naval Supply 
Systems Command, that the Command considers the provisions appli- 
cable to the situation in this case. That paragraph states: 
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Because the protest was not lodged until after award, no referral was made to 
the Department of Labor for a final determination of eligibility under the 
Walsh-Healey Public Contracts Act (ASPR 12-604). 

While we agree with this interpretation of the ASPR we are unable 

to find a basis for the factual statement that the protest was not lodged 
until after award, since the record indicates that immediately upon re- 
ceipt of telephone advice of the proposed rejection of its proposal, 
on May 22, 1967, CEL wired the procurement agent as follows: 
* * * IN RESPONSE TO YOUR TELECON THIS DATE, WE WOULD LIKE 
TO ENTER AN OBJECTION TO BEING DISQUALIFIED ON SUBJECT RFP, 
BECAUSE WE ARE NOT “REGULAR BUSINESS” OF CENTRIFUGE MAN- 
UFACTURING. WOULD APPRECIATE YOUR ADVICE AS TO PROPER 
METHOD OF REGISTERING AN OBJECTION. IF THIS TELEGRAM IS 
NOT SUFFICIENT. WE WOULD ALSO APPRECIATE FACING AN AUDI- 
ENCE WITH APPROPRIATE PERSONS AT KEYPORT AT YOUR CONVEN- 
IENCE. PLEASE ADVISE IF THIS SHOULD BE HANDLED THROUGH 
YOU, OR IF SOMEONE ELSE WOULD BE APPOINTED TO REFEREE IN 
THIS MATTER. * * * 

Paragraphs 7 through 10 of the “Chronological Statement” state 
the subsequent events as follows: on May 25 the Small Business Ad- 
ministration was advised that CEL was not considered a manufac- 
turer, and that evidence was not submitted they had manufactured 
an item for the Government within 5 years (as required by 
the RFP) ; on May 31 a conference was held, following numerous tele- 
phone conversations with CEL, discussion centering around CEL’s 
qualifications as a “* * * regular manufacturer within the meaning 
of the Walsh-Healey Act * * *,” and additionally whether it met 
the stated requirement of manufacture of a production unit for the 
Government within 5 years; on June 8 CEL by telegram requested a 
written decision by the contracting officer on the controverted ques- 
tions; on June 6 the contracting officer confirmed by letter his previous 
conclusions, and on June 7 award was made to another offeror, at a 
price stated by CEL to have been 50 percent higher than the price 
proposed by it. 

As we read it, CEL’s telegram of May 22 specifically challenged the 
contracting officer’s position and put squarely in issue the question of 
its eligibility under the Walsh-Healey Act. The contracting officer’s 
subsequent decision on that issue should then, under ASPR 12-604, 
have been treated as his “initial determination” for processing to the 
Secretary of Labor in accordance with the ASPR. Even if it were 
considered that this regulation did not apply, the telegram clearly 
requested advice as to how and to whom the objection to the contract- 
ing officer’s position should be made, and we believe it was incumbent 
upon the contracting officer to advise CEL of its right to request 
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review by the Secretary of Labor, if the contracting officer did not 
intend to submit the question to that official. 

The reference to the advice given to the Small Business Adminis- 
tration indicates that the contracting officer recognized the authority 
of that agency under section 2(8) of the Small Business Act of 
1958, Public Law 85-536, 15 U.S.C. 631, to consider the capabilities 
of the offeror in the event it was determined that its proposal should 
be rejected for reasons involving capacity or credit. It also appears 
to indicate that the contracting officer did not consider the procure- 
ment to be within any of the exceptions enumerated in ASPR 1-705.4 
to the certificate of competency procedure therein prescribed. To 
the extent that the qualifications stated in the RFP exceeded the 
manufacturer or regular dealer requirements of the Walsh-Healey 
Act, as they did in requiring evidence of previous production of a 
complete centrifuge system, and approval and acceptance of such a 
system by a Government agency within 5 years, they clearly imposed 
requirements involving “capacity” within the meaning of the Small 
Business Act. See 40 Comp. Gen. 106, the syllabus of which is as 
follows: 


Experience qualifications specifically stated in an invitation for the procure- 
ment of water purification equipment by a military department are matters 
of responsibility included in the definition of “capacity” in section 1—705.6(a) 
of the Armed Services Procurement Regulation, which refers to the statutory 
authority of the Small Business Administration to certify the competency of 
small business concerns, and the inclusion in the invitation of specific ex- 
perience requirements cannot defeat the statutory authority vested in the 
Small Business Administration to make determinations of the capacity and 
credit of bidders; therefore, the determination of the experience qualifica- 
tions of several small business concerns submitting bids for the water 
purification equipment must be referred to the Small Business Administration. 


In paragraph 7 of the Chronological Statement it is stated “No 
further justification from SBA was received.” In the circumstances 
we find no basis for attaching any significance to this fact. Since 
the advice furnished to SBA included the contracting officer’s deter- 
mination that CEL was not a manufacturer, a matter within the 
final authority of the Secretary of Labor and not. subject to review 
or determination by the Small Business Administration (see 37 
Comp. Gen. 676), there was no basis for institution by that agency of 
the COC procedure and its failure to do so or to issue a COC cannot 
be construed as agreement with or acquiescence in the contracting 
officer’s conclusions as to CEL’s capacity. 

On the basis of the above, we conclude that of the three numbered 
conclusions stated in paragraph 1 of the “Conclusions and Recom- 
mendations” furnished with the report of the Supply Systems Com- 
mand, (1) and (3) were both beyond the authority of the contracting 
officer to act on without referral to the Small Business Administration, 
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and (2) was based upon a misstatement of the terms of the Walsh- 
Healey Act and should not have been acted on without either a referral 
to the Secretary of Labor or advice to CEL of its right to request 
review by him. 

Inasmuch as we were not furnished the administrative report until 
more than 2 months after the contract award, and the contractor ap- 
parently was permitted to proceed with performance, which was to 
be completed in 8 months, action by either Labor or SBA to determine 
the merits of the protest would not then have been, and certainly would 
not now be, in the interest of the Government. We therefore are obliged 
to deny the CEL protest without reference to its merits. We hope, 
however, that this decision will serve to point up the desirability of 
corrective action to avoid similar errors by your procurement officials 
in the future. 

The file transmitted with the report in the matter is returned. 


[ B-163295 J 


Bankruptcy—Wage Earners’ Plans—Immunity of United States 
Effect 


Although in United States v. Krakover, 377 F. 2d 104, the court held that under 
the doctrine of sovereign immunity a Chapter 13, bankruptcy proceeding, Wage 
Earner’s Plan case, is not enforceable against the United States, the court con- 
cluded that this should not deprive Federal employees of Chapter 13 benefits and 
that payment to the trustee of a part of the wages of an employee under an ap- 
propriate order will protect the trustee and creditors without infringing on the 
immunity of the United States. Therefore, the procedure under which accounting 
and finance officers are required to pay part of the wages of an employee in 
response to a court order issued in a Chapter 18, Wage Earner’s Plan case—bind- 
ing on the employee—may be continued without violating 31 U.S.C. 208, prohibit- 
ing the assignment of claims against the United States, or without depriving the 
Government of good acquittance. 


Bankruptcy—Wage Earners’ Plans—Government Both Debtor and 
Creditor 


Where the United States is both debtor and creditor at the time a civilian 
employee or a member of the uniformed services files a Chapter 18, Wage Harner’s 
Plan case, absent a judicial determination to the contrary, the Government’s 
priority under 81 U.S.C. 191, may be asserted in a Chapter 18 Wage Harner’s 
time extension plan case, the set-off to be accomplished in accordance with Title 
4 of the General Accounting Office Policy and Procedures Manual section 7520.10, 
unless the wage earner is not insolvent. However, the filing of a Wage Harner’s 
Plan would, for purposes of set-off, be considered prima facie evidence of in- 
solvency. 


To the Secretary of Defense, April 3, 1968: 


Further reference is made to letter of January 9, 1968, from the As- 
sistant Secretary of Defense (Comptroller) requesting a decision as to 
whether, in view of the court’s decision in United States v. Krakover, 
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377 F. 2d 104 (1967), the military departments may continue a proce- 
dure requiring disbursing officers to respond to court orders issued in 
chapter 13, Wage Earner’s Plan cases. The questions involved, to- 
gether with a discussion pertaining thereto, are set forth in Depart- 
ment of Defense Military Pay and Allowance Committee Action 
No. 405. 

These specific questions are as follows: 

1. In view of the discussion in United States v. Krakover, 10 Cir. No. 8786, March 
Term, 1967, 377 F. 2d 104, may the Air Force continue a procedure requiring ac- 
counting and finance officers to respond to court orders issued in Chapter 13 Wage 
Earner’s Plan cases (11 U.S.C. 1058(2)) as a matter of policy, even though, as a 
matter of law, under the doctrine of sovereign immunity such orders are not en- 
forceable against the United States? 

2. In a Chapter 13 Wage Earner’s Plan case, where the United States is both 
debtor and creditor to the Wage Harner, does the right of set off exist, notwith- 
standing the fact that the Wage Harner’s Plan has been filed? 

The question involved in the Krakover case was whether in a chapter 
13 bankruptcy proceeding, Wage Earner’s Plan case (11 U.S.C. 1001- 
1086) the United States can be ordered to pay to the trustee part of the 
wages of one of its employees. In reversing the District Court’s deci- 
sion, the United States Court of Appeals for the Tenth Circuit held 
that court orders under chapter 13 of the Bankruptcy Act may not be 
enforced against the United States because Congress has not waived 
the immunity of the United States to suit in such situations. 

It is stated in Committee Action No. 405 that the court’s decision 
raises certain questions concerning the continuance of the present Air 
Force policy published in paragraph 30316c(6), Air Force Manual 
177-108, requiring the accounting and finance officers to respond to 
court orders issued in chapter 18, Wage Earner’s Plan cases. 

A Wage Earner’s Plan under chapter 13 is one relating to future 
earnings of the debtor and relief is predicated upon the primary con- 
cept that while the debtor is unable to pay his debts, he has made a plan 
to effect a composition or extension out of his future earnings. The plan 
must provide for the submission of such earnings or wages to the super- 
vision and control of the court for the purpose of enforcing the plan 
(11 U.S.C. 1046). See 10 Collier on Bankruptcy, 14th ed., pages 43 
and 74. When the plan is confirmed by the court, its provisions are 
binding upon the debtor and all creditors of the debtor, whether or not 
they are affected by the plan or have accepted it or have filed their 
claims, or whether or not their claims have been scheduled or allowed, 
or are allowable (11 U.S.C. 1057). Under 11 U.S.C. 1058, the court has 
authority to issue such orders as may be requisite to effectuate the 
provisions of the plan including orders directed to any employer of 
the debtor. 

The Committee Action states that if voluntary assignments are 
legally objectionable, it is considered that these objections can be 
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avoided by the simple device of changing the address on the check 
while the name of the employee as payee would remain unchanged. 
This practice-is apparently being followed as there indicated. The 
Air Force Accounting and Finance officer can change the mailing ad- 
dress upon the request of the member and, as there stated, this re- 
quest may be transmitted by the employee himself, his attorney, the 
trustee or the court. 

It is further stated that the above procedure has worked satisfac- 
torily in the past and the Air Force desires to continue this procedure 
as a matter of policy. In this connection, the Committee Action notes 
the last paragraph of the court’s decision in the Krakover case which 
reads as follows: 

(3) This conclusion does not deprive federal employees of the benefits of Chap- 
ter 13. The compulsion required to affect the payment to the trustee of a part 
of the wages as earned can be exercised against the debtor by an appropriate 
order to endorse and turn over the pay checks. Such an order will protect the 


trustee and the creditors and will not infringe on the immunity of the United 
States. 


Our letter of October 24, 1941, B-20950, cited in Committee Action, 
was in response to a request from the Attorney General for the views 
of this Office with respect to a chapter 13 bankruptcy proceeding in- 
volving two employees of the Government. We expressed the view that, 
for the reasons there stated, the court is without jurisdiction to enter 
a judgment requiring the United States to make deductions from the 
wages of the debtors for remission to the trustee in bankruptcy. We did 
suggest, however, that we would have no objection to a procedure 
whereby the debtor would execute a power of attorney authorizing the 
trustee to receive and endorse checks in the debtor’s name. This matter 
was further considered in letter of January 13, 1942, B-20950, to the 
Attorney General, wherein we expressed the view that the procedure 
recommended in our letter of Octobr 24, 1941, was not in conflict 
with section 3477, Revised Statutes, 31 U.S.C. 203. 

Section 3477, Revised Statutes, 31 U.S.C. 203, prohibits the assign- 
ments of claims against the Government except under specified con- 
ditions as therein indicated. It frequently has been held that the sole 
purpose of 31 U.S.C. 203 was to protect the Government and not the 
parties to the assignment, and that the Government could waive its 
protection if it so desired and recognize an assignment otherwise pro- 
hibited thereby. Also, numerous cases have held that assignments by 
operation of law, assignments by will, assignments in bankruptcy, and 
voluntary assignments by insolvent debtors for the benefit of their 
creditors wore not in violation of R.S. 3477. See United States v. Shan- 
non, 842 U.S. 288 (1951) ; Price v. Forrest, 178 U.S. 410 (1898) ; Good- 
man, Niblack, 102 U.S. 556 (1880). 
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The above-cited cases involved actions other than Wage Earner’s 
Plan under chapter 13 of the Bankruptcy Act. However, since the 
plans utilized under chapter 13 involve voluntary assignments for the 
benefit of creditors, the principles expounded in those cases are clearly 
applicable to such plans. Even if the provisions of 31 U.S.C. 203 were 
deemed applicable to the court’s orders here in question, it is noted 
that, in Lopez v. United States, 24 Ct. Cl. 84 (1889), the United States 
Court of Claims held that undisputed assignments of claims and pow- 
ers of attorney void under 31 U.S.C. 203 may be recognized by the ac- 
counting officers of the Government; that accounts may be stated in 
favor of the assignees; and that payments made thereon will be con- 
clusive upon the assignors and discharge the Government’s indebted- 
ness to such assignors. 

In view of the foregoing, it seems apparent that compliance with 
court orders in cases arising under chapter 13 of the Bankruptcy Act 
would give the Government good acquittances against its employees 
since the court orders are binding upon them. Question 1 is answered 
in the affirmative. 

With respect to question 2, it is stated in the Committee Action that 
a collateral question arises in those instances where the United States 
is both debtor and creditor; that is, the wage earner at the time of 
filing his plan may be drawing salary or wages as an employee, and 
at the same time he may owe a debt to the United States. In some 
cases, it is stated, a schedule of repayment of the debt may be in oper- 
ation and the question of continuation of the right to set-off arises. 

Debts which have a priority under 11 U.S.C. 104(a) of the Bank- 
ruptey Act, referred to in 11 U.S.C. 1059(6) are, “(5) debts owing 
to any person, including the United States, who by the laws of the 
United States in [is] entitled to priority.” The law which entitles the 
United States to a priority is 31 U.S.C. 191, which provides as follows: 

Whenever any person indebted to the United States is insolvent, or whenever the 
estate of any deceased debtor, in the hands of the executors or administrators, 
is insufficient to pay all the debts due from the deceased, the debts due to the 
United States shall be first satisfied; and the priority established shall extend 
as well to cases in which a debtor, not having sufficient property to pay all his 
debts, makes a voluntary assignment thereof, or in which the estate and effects 


of an absconding, concealed, or absent debtor are attached by process of law, 
as to cases in which an act of bankruptcy is committed. 


In Jn re Belkin, 358 F.2d 378 (1966), cited in the Committee Action, 
there was involved the question whether the United States was entitled 
to a priority under 31 U.S.C, 191 where the debtor filed a chapter 13 
petition and a composition plan—as distinguished from an extension 
of time plan—was approved by the referee in bankruptcy. In that 
case, the debtor showed that he was insolvent, that is his debts ex- 
ceeded his assets. The debt due the United States arose on an obliga- 
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tion of the debtor to a banking institution on a Federal Housing Ad- 
ministration insured loan. In reversing the judgment of the District 
Court, the United States Court of Appeals for the Sixth Circuit con- 
cluded that “Giving the priority act a liberal construction, we hold 
that the Debtor here was insolvent and that there was a voluntary 
assignment sufficient to precipitate the priority of the United States 
under 31 U.S.C., Section 191.” 

The view is expressed in Committee Action No. 405 that on the basis 
of the holding in the Belkin case, it appears that if the debtor is in- 
solvent and a composition agreement is involved, the United States has 
an assertable priority claim. Doubt arises whether the priority may 
be asserted in a case involving an extension plan, in the absence of 
any other direct and positive evidence of insolvency. In this connection, 
a “composition” under the Bankruptcy Act is distinguished from “ex- 
tension” in that the former is a proceeding wherein the debtor settles 
his indebtedness in an agreed amount less than the amount owed, where- 
as the latter is a proceeding wherein the debtor merely obtains an 
extension of the time within which to pay in full. See 8B C.J.S. Bank- 
ruptcy, section 653. The provisions of chapter 13 apply in the same 
way to all plans, whether the plan is by way of composition or exten- 
sion or both. See 10 Collier on Bankruptcy, 14th ed., page 43. It is 
stated in the Committee Action that the current practice is to assert 
priorities in the filing of proofs of claim in Wage Earner’s cases, 
citing 11 U.S.C. 104(a) (5) ; 31 U.S.C. 191; and 11 U.S.C. 1059(6). It 
is reported that no distinction is currently being made with respect 
to the matter of whether or not insolvency exists. 

Since no specific instructions appear to have been issued with respect 


to set-off in Wage Earner’s cases, the Committee Action proposes, as 
a matter of policy, that the following should pertain: 

(1) in all cases of bankruptcy or Wage Earner’s Plan, the proofs 
of claim will assert the priority in the United States; 

(2) if funds or credits are due and owing the bankrupt, set-off 
will be accomplished in accordance with 4 GAO sec. 7520.10; and 

(3) if funds or credits are due and owing the wage earner in a chap- 
ter 13 case, set-off will be accomplished unless there is affirmative evi- 
dence that the wage earner is not insolvent. The filing of a Wage Earn- 
er’s Plan would, for purposes of set-off, be considered prima facie evi- 
dence of insolvency. 

We note that the District Court in its decision in the Belkin case, 
232 F. Supp. 850 (1964), cited a number of cases where the courts have 
held that the Government’s priority under 31 U.S.C. 191 does not 
apply in certain bankruptcy cases. The District Court’s decision also 
cites as authority a statement in 3 Collier on Bankruptcy, 14th ed., 
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page 2228. However, the Court of Appeals apparently was not im- 
pressed with this view since it recognized the Government’s priority 
under 31 U.S.C. 191 in bankruptcy proceedings. In addition to the 
statutory priority accorded Government claims involving a bankrupt 
debtor (31 U.S.C. 191), the courts have held repeatedly that the United 
States has the same right belonging to other creditors to apply funds 
owing to a debtor in liquidation of that debtor’s obligation due the 
United States. Gratiot v. United States, 15 Pet. 336, 370 (1841); 
McKnight v. United States, 98 U.S. 179 (1878). 

Where the Government is both debtor and creditor at the time of 
filing the bankruptcy petition, either by a civilian employee or a mem- 
ber of the Armed Forces, the type of payment plan would seem to be 
immaterial as far as the Government priority is concerned. While the 
matter is not entirely free from doubt, it is our view that in the light 
of the Court of Appeals holding in the Belkin case, and in the absence 
of a judicial determination holding that the Government’s priority 
under 31 U.S.C. 191 may not be asserted in Wage Earner’s cases 
involving an extension of time plan, no substantial basis exists for 
objecting to the assertion of the Government’s right of set-off as 
proposed in the Committee Action for handling bankruptcy cases of 
the type discussed in quesiton 2. Question 2 is answered accordingly. 


[ B-154522 J 


Quarters Allowance—Entitlement—Submarine Duty—Temporary 
Duty Ashore—Inadequate Quarters 


Members of the Navy without dependents attached to two-crew nuclear-powered 
submarines who are temporarily serving ashore for more than 15 days during 
periods of training and rehabilitation at a station where quarters are inadequate 
for assignment to members on either permanent or temporary duty may be 
credited with basic allowance for quarters. This conclusion predicated upon the 
current provisions of OPNAV Instruction 11012.2A and paragraph M4451 of the 
Joint Travel Regulations relating to the assignment of quarters to members on 
temporary duty does not change the conclusion in 46 Comp. Gen. 161 that off-board 


crew members have no right to elect not to occupy Government quarters while 
ashore and instead receive basic allowance for quarters. 


To the Secretary of the Navy, April 4, 1968: 


Reference is made to letter dated February 15, 1968, from the Assist- 
ant Secretary of the Navy, requesting a decision whether members of 
the Navy without dependents who are attached to two-crew nuclear- 
powered submarines may be credited with basic allowance for quarters 
while temporarily serving ashore for more than 15 days during pe- 
riods of training and rehabilitation when quarters available for as- 
signment to them have been declared inadequate. The request for 
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decision has been assigned submission No. SS-N-985, by the Depart- 
ment of Defense Military Pay and Allowance Committee. 

With his letter, the Assistant Secretary enclosed a copy of OPNAV 
INSTRUCTION 11012.2A, dated September 28, 1967, implementing 
Department of Defense Instruction 4165.47, dated April 6, 1967. The 
OPNAV Instruction sets forth the policy of the Navy regarding the 
habitability and occupancy criteria for bachelor housing at permanent 
and temporary duty stations. 

Enclosure (2) to the Instruction, “Occupancy Criteria for Assign- 
ment of Officers and Enlisted Personnel to Navy Bachelor Quarters,” 
provides in part G, for payment of basic allowance for quarters to a 
member without dependents, or full per diem to a member in a travel 
status, when there are no Government quarters available for assign- 
ment to him or those available have been declared inadequate by the 
cognizant commanding officer and the member is not assigned inade- 
quate quarters, With regard to payment of per diem the paragraph 
says that the form of certification of nonavailability of adequate 
quarters required to support claims for per diem is specified in para- 
graph M4451, Joint Travel Regulations. While the paragraph permits 
the payment of full per diem under conditions where full per diem had 
not been previously authorized, the Secretaries are permitted by 37 
U.S.C. 404(b) to prescribe the conditions under which travel allow- 
ances are authorized. 

The Assistant Secretary states that in the special circumstances of 
members (without dependents) attached to two-crew nuclear-powered 
submarines while temporarily serving ashore for more than 15 days 
during periods of training and rehabilitation, it is the present policy 
of the Navy to assign all such members quarters, whether adequate or 
inadequate. He expresses the view, however, that a more desirable 
policy would be to credit such members with basic allowance for quar- 
ters at single rates when the quarters which may be available have been 
declared inadequate by the cognizant commanding officer and are not 
assigned to the members, as well as in cases where no Government 
bachelor quarters are available for assignment to them. 

In this respect he says that viewing single members permanently 
attached to a shore activity as being entitled to credit of basic allow- 
ance for quarters when available quarters are not assigned to them 
because they have been determined to be inadequate and denying such 
credit to single members of the off-crew of two-crew nuclear-powered 
submarines temporarily serving ashore in like circumstances results in 
an undesirable situation. 

The Assistant Secretary states further that the holding in decision 
of August 27, 1964, 44 Comp. Gen. 105, that the members here con- 
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cerned are entitled to credit of basic allowance for quarters only when 
no Government quarters are available for their occupancy gives rise to 
doubt as to whether the proposed new policy may be adopted. He notes 
that we pointed out in the decision that while Congress saw fit to 
compensate members for the discomforts and dangers of service on 
nuclear powered submarines by authorizing incentive pay for periods 
of training and rehabilitation, such action affords no basis for con- 
cluding that Congress intended to authorize credit of quarters allow- 
ance to members without dependents while temporarily serving ashore 
even though available quarters have been determined to be inadequate. 

Section 403(b) of Title 37, United States Code, provides in per- 
tinent part that except as otherwise provided by law, a member who is 
assigned to quarters of the United States or a housing facility under 
the jurisdiction of a uniformed service, appropriate to his grade, rank 
or rating and adequate for himself, and his dependents, if with depend- 
ents, is not entitled to a basic allowance for quarters. Thus, the law 
prohibits the payment of basic allowance for quarters when members 
are assigned adequate Government quarters. 

As pointed out above, the basic allowance for quarters is not legally 
payable to members assigned adequate. quarters. Since adequate 
quarters on board the vessel are always available for members serving 
on a vessel and the assignment to duty aboard a vessel (sea duty) 
carries with it a concomitant assignment to those quarters, we have 
held that members without dependents assigned to duty on a vessel are 
not entitled to an allowance for quarters except where authority for a 
payment may exist under the provisions of 10 U.S.C. 7572 when the 
quarters are uninhabitable and the members are furnished no other 
quarters. 35 Comp. Gen. 10; 42 id. 65. 

The two-crew operational procedures of certain nuclear-powered 
submarines, however, present a unique quarters allowance problem 
since the off-board crew cannot avail itself of the assigned quarters 
aboard the vessel and no per diem is payable to members of the crew 
while temporarily ashore. In those circumstances and since, as re- 
flected in 87 U.S.C. 403 and.10 U.S.C. 7572, it appears to be the intent 
of Congress that members of the uniformed services shall either be 
furnished quarters which they are able to occupy or be paid an 
allowance for quarters, we concluded in the decision of August 27, 
1964, that the members of the off-board crew could be paid a basic al- 
lowance for quarters when no quarters of any kind were available for 
them at their temporary duty station, even though their assignment to 
the vessel continued in effect. 

When the decision of August 27, 1964, was rendered, the question 
of whether quartets at a temporary duty station were adequate for 
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assignment to members on permanent duty at that station was not a 
matter for consideration in determining whether such quarters were 
available for assignment to members on temporary duty at that station. 
Hence, the quarters portion of the per diem allowance was not payable 
to members on temporary duty at a station when any quarters were 
available for them. Since the members of the off-board crews here 
concerned were in a temporary duty status ashore, it was considered 
that the same rule should be applied in determining their entitlement 
to basic allowance for quarters. 

Under the provisions of OPNAV INSTRUCTION 11012.2A and 
paragraph M4451 of the Joint Travel Regulations, however, quarters 
at a temporary duty station which are inadequate for assignment to 
members on permanent duty at that station are also deemed to be inade- 
quate for assignment to members on temporary duty at the station and, 
generally, the members on temporary duty are entitled to full per diem 
unless they voluntarily occupy the inadequate quarters. 

Thus, under the present regulations, inadequate quarters are not 
regarded as quarters which are available for assignment to members on 
either permanent or temporary duty. It reasonably may be concluded 
therefore, that for purposes of the decision of August 27, 1964, quarters 
at the temporary station ashore which are inadequate for assignment 
to members on temporary duty at that station and consequently, are 
not available quarters for per diem payment purposes, should no 
longer be viewed as quarters which are available for members of these 
off-board crews, temporarily serving ashore for more than 15 days, 
for purposes of entitlement to basic allowance for quarters. Accord- 
ingly, your question is answered in the affirmative. 

The conclusion reached herein that quarters which are inadequate 
for assignment to members on temporary duty are not to be regarded 
as quarters available for assignment to members of the off-board crew 
of these two-crew nuclear-powered submarines for purposes of the 
decision of August 27, 1964, is predicated entirely upon the current 
regulations relating to the assignment of quarters to members on 
temporary duty. In such circumstances and since there has been no 
change in their permanent station assignment or the conditions of 
their temporary assignment ashore, this decision is not to be viewed 
as requiring any change in the conclusion reached in decision of 
August 23, 1966, 46 Comp. Gen. 161, that officers without dependents 
who are in pay grades above O-3, are members of the off-board crew of 
a nuclear-powered submarine, and are temporarily ashore for training 
and rehabilitation, have no right to elect not to occupy Government 
quarters ashore which are adequate for assignment to them and receive 
instead a basic allowance for quarters. * 
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Pay—Active Duty—Reservists—Injured in Line of Duty—Return 
to Civilian Occupation While Disabled 


A non-Regular member of the Armed Forces who is disabled by injury incurred 
while performing active duty training may continue to receive the pay and allow- 
ances authorized by 37 U.S.C. 204(g)-—(i) when he resumes a civilian occupa- 
tion, upon the determination, preferably by a service medical personnel and 
made in accordance with standards established for Regular members, that the 
injury precludes the reservist from performing the normal military duties of his 
grade or rank, notwithstanding the member is awaiting final action on retire- 
ment proceedings, or that he did not resume his normal civilian occupation but 
because of his disability took other employment. 


To the Secretary of Defense, April 8, 1968: 


Further reference is made to letter of January 9, 1968, from the 
Assistant Secretary of Defense (Comptroller), submitting for ad- 
vance decision three questions concerning the proper date on which 
active duty pay and allowances should be terminated in the case of 
non-Regular members of the Armed Forces who are injured while 
performing active duty for training. The questions and discussion 
relating thereto appear in Department of Defense Military Pay and 
Allowance Committee Action No. 404, a copy of which was received 
as an enclosure to the letter of January 9, 1968. 

The following questions are presented: 


1, A member of a reserve component is disabled in line of duty and entitled 
to pay and allowances as authorized by 37 U.S.C. 204(g)—(i). His service has 
determined that he has not recovered sufficiently to perform his normal mili- 
tary duties, although no retirement proceedings are initiated or contemplated. 
Does his entitlement to pay and allowances continue if he resumes his normal 
civilian occupation? 

2. Would the answer to Question 1 differ if retirement proceedings had been 
initiated and the member was awaiting final action thereon? 

8. Would the answers to Questions 1 or 2 differ if the member did not resume 
his normal civilian occupation, but because of disability, took other employment? 


As indicated in the first question and in the discussion set forth in 
Committee Action No. 404 these questions arise in administering the 
provisions of subsections (g), (h) and (i), section 204, Title 37, U.S. 
Code, which are as follows: 


(g) A member of the Army or the Air Force (other than the Regular Army 
or the Regular Air Force) is entitled to the pay and allowances provided by law 
or regulation for a member of the Regular Army or the Regular Air Force, as 
the case may be, of corresponding grade and length of service, whenever— 

(1) he is called or ordered to active duty (other than for training under sec- 
tion 270(b) of title 10) for a period of more than 30 days, and is disabled in line 
of duty from disease while so employed ; or 

(2) he is called or ordered to active duty, or to perform inactive-duty training, 
for any period of time, and is disabled in line of duty from injury while so em- 
ployed. 

(h) A member of the National Guard is entitled to the pay and allowances 
provided by law or regulation for a member of the Regular Army or the Regular 
Air Force, as the case may be, of corresponding grade and length of service, 
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whenever he is called or ordered to perform training under section 502, 503, 504, 
or 505 of title 32— 

(1) for a period of more than 30 days, and is disabled in line of duty from 
disease while so employed ; or 

(2) for any period of time, and is disabled in line of duty from injury while so 
employed. 

(i) A member of the Naval Reserve, Fleet Reserve, Marine Corps Reserve, 
Fleet Marine Corps Reserve, or Coast Guard Reserve is entitled to the pay and 
allowances provided by law or regulation for a member of the Regular Navy, 
Regular Marine Corps, or Regular Coast Guard, as the case may be, of correspond- 
ing grade and length of service, under the same conditions as those described in 
clauses (1) and (2) of subsection (g) of this section. 


The above-quoted statutory provisions reflect the congressional 
purpose initiated in the act of June 20, 1949, ch. 225, 63 Stat. 201, 10 
U.S.C. 6148, namely, that a non-Regular member who is disabled by 
injury incurred in line of duty shall receive the same active duty pay 
and allowances as prescribed by law or regulation for a member of the 
Regular component of his uniformed service of corresponding grade 
and length of service. 

In decision of May 19, 1964, 48 Comp. Gen. 733, it was stated that: 


The statute contemplates that the services will provide the necessary hospital 
and medical care to injured reservists and to extend to them the same treatment, 
rights, and benefits extended to Regulars by statute or regulation, including if 
appropriate the institution of disability retirement proceedings, and, of course, 
making the requisite determinations. As we pointed out in 38 Comp. Gen. 339, 
346, the necessary administrative or other determinations should be made with 
reasonable promptness following the injury. 


It was also stated in the decision of May 19, 1964: 


It seems reasonably clear that a right to active duty pay and allowances under 
the above-cited provisions of law while the member concerned is temporarily 
disabled by injury incurred in line of duty, is based upon physical disability tu 
perform military duty, not his normal civilian pursuit, and that the determination 
as to how long the disability continues is left to the exercise of a sound adminis- 
trative judgment. If, despite his injury, the service concerned should actually 
return him to a limited or restricted Reserve duty status where he would be sub- 
ject to being called upon to perform such duty as his physical condition would 
permit, we would regard the continued payment of active duty pay and allowances 
in such circumstances of being too doubtful to warrant our approval of such 
payment. 37 Comp. Gen. 558. In each case, the service concerned should determine 
when the injured reservist recovers sufficiently to be fit to perform his normal 
military duties. In making that determination, the service should apply the same 
standards it would apply in the case of a member of the Regular service. 


It appears from the discussion and the questions posed that there 
is doubt as to the proper administrative action to be taken in certain 
cases in which the provisions of subsections (g), (h) or (i) of sec- 
tion 204, Title 37, U.S. Code, are applicable. We agree with the Com- 
mittee Action statements that the return of an injured reservist or 
non-Regular to a limited or restricted duty status to perform such duty 
as his physical condition permits would be inconsistent with the dis- 
ability status contemplated in subsections (g), (h) and (i). 

Whether the resumption of his normal civilian occupation by the 
injured reservist or non-Regular concerned likewise should be viewed 
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as inconsistent so as to raise a doubt as to the propriety of continua- 
tion of active duty pay and allowances is another matter. As an ex- 
ample of the latter situation question 1 is stated to have been framed 
to cover a case in which the member has suffered a severe fracture of 
his leg in line of duty. He is on crutches and his service has determined 
that he has not recovered sufficiently to perform his norma] military 
duties. The matter is further discussed as follows: 


But, suppose he is a salesman who normally attends to his selling business 
from a home office by telephone, so that with little inconvenience he is able to 
resume his normal civilian occupation. Or, suppose he is an office worker who 
is somehow able to commute to his office despite his injury and carry on his 
normal civilian occupation. Another individual similarly injured, might be 
able only to resume his normal civilian occupation part time. It is difficult to 
apply an answer categorically negative to question 1 because of apparent in- 
justices in special cases which could conceivably arise and which are an im- 
portant consideration. An injured member could attempt resumption of his 
normal civilian occupation on a part time basis only to find after a few days that 
he was not physically able to do the work. The resumption, although temporary, 
would seemingly affect his entitlement to military pay and allowances for the 
duration of his disability. The difficulty of formulating a practicable rule which 
would operate equitably in all circumstances is readily apparent. 


In decision of June 19, 1950, 29 Comp. Gen. 509, it was stated with 
respect to the provisions of the act of June 20, 1949 (now found in sub- 
sections (g), (h) and (i), section 204, Title 37, U.S. Code) that: 


Apparently, insofar as here pertinent, the intent was to place reservists cov- 
ered by the act in a status comparable to that of members of the Regular service 


who, when they suffer disability in line of duty from injury, are authorized to 
continue in receipt of their pay and allowances while hospitalized as a result 
thereof and also while awaiting action on their retirement proceedings if such 


proceedings are initiated. 
Making specific reference to the decision of June 19, 1950, it was 
stated in decision of August 6, 1956, 36 Comp. Gen. 87: 


The conclusion in that decision that an injured Reserve member is entitled 
to active-duty pay and allowances while awaiting action on his retirement pro- 
ceedings was grounded on the provisions of the act of June 20, 1949, assimilating 
the death and disability benefits of reservists to those of Regular members. The 
latter individuals, who suffer disability in line of duty, continue in receipt of 
pay and allowances while awaiting action on their retirement proceedings, if 
such proceedings are instituted. However, members of the Regular Navy or 
the Regular Marine Corps have not been considered as having the right or op- 
portunity to pursue full-time civilian occupations while awaiting retirement. 
The law intends parity of monetary benefits, as nearly as possible, between 
the reservist and the Regular; it does not intend that the former may be able 
to receive income from two occupations, military or naval, and civilian, while 
the latter, under comparable circumstances, is restricted to his military or naval 
pay. Hence, the law does not contemplate the granting of active-duty pay and 
allowances, while awaiting action on retirement proceedings, if the member is 
not disabled for the pursuit of his civilian occupation. 


Members of the Regular components of the military services ordi- 
narily do not have a civilian occupation and, in normal circumstances, 
they perform no civilian duties for hire. Hence, the difficulty, if not the 
impossibility, of evolving a rule of comparability with respect to mone- 

313-968 O-69—36 
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tary benefits between reservists and members of the Regular services in 
disability situations such as are here involved becomes apparent. While 
it was at one time believed that the law does not contemplate the 
granting of active duty pay and allowances while awaiting action on 
retirement proceedings if the member is not disabled from the pursuit 
of his civilian occupation, recognition of the fact that the wide variety 
of civilian occupations often made possible the performance of all or a 
part of the duties of such occupations with varying degrees of complete- 
ness by a reservist who was physically disabled from performing his 
military duties, suggested a revision of the rules applicable in such 
cases. 

Accordingly, it was concluded in our decision of May 19, 1964, that a 
right to active duty pay and allowances in such disability situations 
should be based on physical disability to perform military duties, not 
normal civilian pursuits. Thus, entitlement of a service disabled non- 
Regular member to active duty pay and allowances under authority of 
subsections (g), (h) or (i) depends upon a determination by the uni- 
formed service concerned that such injury precludes the injured person 
from performing the normal military duties of his grade or rank. 
Such an administrative determination should, whenever possible, be 
based upon the findings and conclusions of service medical personnel 
(as distinguished from civilian physicians) clearly setting forth the 
period of inability to perform normal military duties because of that 
particular disability. Also, it should reasonably appear that in ar- 
riving at such medical findings and ultimate administrative deter- 
mination in the matter that the same standards were followed that 
the uniformed service concerned would have applied in similar circum- 
stances if the disabled non-Regular member had been a Regular mem- 
ber of that uniformed service. 

Service medical proceedings and final administrative determina- 
tions in the case of a disabled non-Regular member should be made 
promptly thus avoiding as much as possible periods during which the 
status of the reservist is uncertain and his right to pay and allowances 
is in doubt. Only the most diligent attention to such matters can pro- 
duce an application of the law which will result in fairness to both the 
reservist and the Government. 

Under the guidelines above set forth the answer to question 1 is in 
the affirmative and questions 2 and 3 are answered in the negative. 
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Highways—Construction—Federal-Aid Highway Programs—Relo- 
cation Costs—Safety Programs 

The retroactive modification of highway relocation contracts by the Corps of 
Engineers to permit compliance with the Highway Safety Act, Public Law 
89-564, and to charge increased costs as project expenses, may not be authorized, 
absent authority in the act, which provides for Federal assistance to the States to 
coordinate and accelerate national highway safety programs, to include in relo- 
cation contracts, the liberal cost criteria contained in Public Law 87-874. 
Therefore, before the increased costs of highway safety programs may be retro- 
actively assumed by the Corps of Engineers, and charged to the project involved, 
special authority should be requested from the Congress. 


To the Secretary of the Army, April 10, 1968: 


Letter dated January 11, 1968, from the Acting Special Assistant 
(Civil Functions), encloses for our consideration an administrative 
Report, prepared by the District Engineer, U.S. Army Engineer 
District, Seattle, Washington, as contracting officer, requesting au- 
thority to amend contract No. DA-45-108 CIVENG-66-68 with the 
Montana State Highway Commission for relocation of Montana State 
Highway No. 37 in connection with the development of the Libby Dam 
Project. Also, enclosed is a document entitled “Legal Analysis” by 
the Acting District Counsel, Seattle District, Corps of Engineers. 

The pertinent facts and circumstances, as disclosed by the Acting 
Special Assistant’s letter and enclosures, are set forth below: 

Libby Dam and its resultant reservoir will inundate a portion of 
Montana State Highway No. 37 (MSH 37). Design Memorandum No. 
9 with the supplements thereto, as approved, discusses in detail the 
proposed method of relocating this primary State highway outside the 
influence of the dam and pool. Based upon these design memorandums, 
negotiations for a contract of relocation were held with the State of 
Montana commencing on September 23, 1965, and resulted in a signed 
contract dated February 14, 1966. 

Design standards for the relocated facility, as contained in the “De- 
sign Memorandum” and in the final contract, were consonant with 
section 207 of the Flood Control Act of 1960, as amended by Public 
Law 87-874, 76 Stat. 1178, 16 U.S.C. 460d, these standards being the 
then current highway standards of the State of Montana. This was 
incorporated into the contract by Article 1d, which reads as follows: 

Design standards for the permanent relocation of MSH-37 shall be in ac- 
cordance with Section 208(c) of P.L. 87-874 (76 Stat. 1173) approved 23 October 
1962, and the published standards, as of the date of this relocation contract, of the 
State covering the construction of “Primary and Secondary Highways,” and an 
ADT traffic count of 600, in mountainous terrain. [Italic supplied.] 

Public Law 89-564, 80 Stat. 731, 23 U.S.C. 401, approved September 
9, 1966, some 6 months after the contract was signed, was an act to 
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provide for a coordinated national highway safety program through 
financial assistance to the States to accelerate highway safety pro- 
grams. The enactment of Public Law 89-564 caused the Bureau of Pub- 
lic Roads, Department of Transportation, to increase highway con- 
struction standards applicable to States desiring to participate in the 
Federal Aid Program. The result is that the Montana Highway Com- 
mission is requesting that the relocation contract be modified to in- 
clude the higher standards for the relocated portion of MSH 37 
at an estimated increase of $1,830,000 chargeable to Libby Dam Proj- 
ect. A conference was held with the State of Montana and Corps of 
Engineers (Corps) representatives on August 14, 1967. In substance, 
it was disclosed at the conference that the State had no funds to finance 
the requested improvements. The State’s position is that, since the 
additional requirements were imposed by the Federal Government, 
they should be financed by the Federal Government, specifically, the 
Corps of Engineers. Following this meeting, the State, by letter, again 
requested that these additional safety requirements be incorporated 
into the design standards and requested the contract be reformed to 
require the Corps of Engineers to pay the additional cost. 

If the increased cost is not allowed as a project expense, the State 
would be required to bear the full cost as a betterment or pro rata cost 
with Bureau of Public Roads aid. However, the Regional Office of the 
Bureau has reportedly advised the State that it declined to participate 
in the added cost of safety features. 

Our decision on the issue presented in the Administrative Report is 
requested, 

Also, enclosed is an Administrative Report prepared by the District 
Engineer, United States Army Engineer District, Jacksonville, 
Florida, on contract No. DACW17-67-C-O102 with the State Road 
Department of Florida for relocation of State Road No. 40 in connec- 
tion with the Cross Florida Barge Canal Project. The issue is com- 
parable to that in the Montana case. The estimated increase in costs is 
$568,000 for State Road No. 40 and $5,000,000 for the overall project. 

It is requested further that our decision be made comprehensive in 
its application not only to the two cases herewith but also to others of 
similar nature which may arise as a result of the increased standards. 

Both the Administrative Report and the “Legal Analysis,” with 
respect to the Montana State Highway, refer to our decision of June 
15, 1961, 40 Comp. Gen. 697, as a basis for authorizing the Chief of 
Engineers to modify the relocation contracts to include the higher 
standards, the increased costs thereof to be charged to the Libby Dam 
Project. 
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Our decision of June 15, 1961, 40 Comp. Gen. 697, involved section 
207 (b) of the Flood Control Act of 1960, 74 Stat. 501, approved July 
14, 1960, which reads as follows: 


That, for such water resources projects, under construction or to be con- 
structed, when the taking by the Federal Government of an existing public road 
necessitates replacement, the substitute provided will as nearly as practicable 
serve in the same manner and reasonably as well as the existing road. The Chief 
of Engineers is authorized to construct such substitute roads to design standards 
comparable to those of the State in which the road is located, for roads of the 
same classification as the road being replaced. The traffic existing at the time of 
the taking shall be used in the determination of the classification. [Italic 
supplied.] 


Section 207(b) was amended and renumbered section 207(c) by 


Public Law 87-874, approved October 23, 1962, and now reads as 
follows (33 U.S.C. 701r-1(c) ) : 


(c) For water resources projects to be constructed in the future, when the 
taking by the Federal Government of an existing public road necessitates 
replacement, the substitute provided will, as nearly as practicable, serve in the 
same manner and reasonably as well as the existing road. The head of the 
Agency concerned is authorized to construct such substitute roads to design 
standards comparable to those of the State, or, where applicable State standards 
do not exist, those of the owning political division in which the road is located, 
for roads of the same classification as the road being replaced. The traffic 
existing at the time of the taking shall be used in the determination of the 
classification. In any case where a State or political subdivision thereof requests 
that such a substitute road be constructed to a higher standard than that 
provided in the preceding provisions of this subsection, and pays, prior to com- 
mencement of such construction, the additional costs involved due to such higher 
standard, such Agency head is authorized to construct such road to such higher 
standard. Federal costs under the provisions of this subsection shall be part of 
the nonreimbursable project costs. 


It should be noted that 207(b) was applicable to the Corps of Engi- 
neers and 207(c) is applicable to the Corps of Engineers and the 
Bureau of Reclamation. 

As we understand it, at the time the relocation agreements involved 
in our decision of June 15, 1961, were entered into, the State standards 
in effect for roads of the same classification in the State involved were 
better or higher standards than those of the existing highway, i.e., the 
road to be relocated. However, the relocation agreements provided 
for “replacement in kind” in accordance with Corps’ policy in effect 
at the time the agreements were entered into. Hence, the question 
arose as to whether relocation agreements entered into prior to the 
enactment of section 207(b) could be modified to provide for con- 
struction of the substitute road under the more liberal criteria set 
forth in section 207(b), i.e., to meet the State standards for roads of 
the same classification, as distinguished from “replacement in kind.” 

In the decision in question we stated that: 


Clearly, in the absence of any applicable statutory provisions, the State of 
Oklahoma would be bound by the terms of these relocation agreements; and 
there would be no basis upon which the giving up, without consideration, of 
Government rights under the agreements could be justified. But the Congress 
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may by appropriate legislation authorize modification of Government contracts 
without consideration, The question for resolution, in the instant case, therefore 
is whether and to what extent these relocation agreements, which were entered 
into but not completely performed before the effective date of section 207(b), 


should be modified to conform with the cost-sharing criteria of that section. 
[Italic supplied.] 


We, in effect, considered section 207(b) as legislation authorizing 
the modification of relocation agreements entered into by the Corps 
prior to the effective date of section 207(b), without consideration, 
in that it was intended to provide criteria to be followed by the Chief 


of Engineers for all highway relocations covered, even though the 
agreements had been reached to effect relocation on some other basis 
“prior to the enactment of that section.” 

Thus, we held that section 207(b) authorized the modification of 
relocation agreements entered into prior to its enactment, at least 
as to highway relocation work not let to construction contracts as of 
the date of approval of the act. We did not hold, or intend to hold, 
however, that relocation agreements entered into after the date of 
enactment of section 207 (b) could be modified to include design stand- 
ards not provided for in such agreements. Such a holding would be 
contrary to what is stated above concerning the giving up of Govern- 
ment rights under an agreement without consideration, absent appro- 
priate legislation. 

It should be noted that we stated in that decision that “any reloca- 
tion agreement that might have been reached prior to section 207 (b) 
would necessarily have been upon less favorable terms than section 
207(b) authorizes.” That statement, of course, would not necessarily 
apply to relocation agreements entered into after the enactment of 
section 207 (b), since there could have been included therein the benefits 
criteria authorized by the section. 

While we indicated in the decision of June 15, 1961, that the status of 
the relocation work rather than whether or not a relocation agreement 
was signed controls application of section 207(b), this statement must 


be considered in light of the question presented for decision, and this is 
the context in which it was used in the decision. In other words this 
statement was made having in mind only relocation agreements 
entered into before the enactment of section 207(b), and not those 
entered into subsequent to the enactment of such section. 

Section 207(c), as quoted above, was in effect on the date the reloca- 
tion agreement involving MSH 37 was entered into. In fact, the 
agreement provides that the design standards for the road involved 
shall be in accordance with section 208(c) [207(c)] and the published 
standards “as of the date of this relocation contract, of the State 
covering the construction of ‘Primary and Secondary Highways’ and 
an ADT traffic count of 600, in mountainous terrain.” Since the date 
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the MSH 37 relocation agreement was entered into, no statute has 
been enacted of which we are aware which has the effect of authorizing 


the Corps of Engineers to modify previously entered into relocation 
agreements so as to permit the Corps to construct the substitute roads 
to standards higher than the State standards in effect on the date the 
relocation agreement was signed. 


While the Highway Safety Act, Public Law 89-564, provides for a 


national highway safety program, it does not authorize the Corps of 
Engineers to include more liberal cost criteria in relocation contracts as 
did section 207(b). Therefore, we do not consider the present case 
analogous to 40 Comp. Gen. 689. 


Accordingly, it is our view that the Chief of Engineers is not 
authorized to modify relocation agreements entered into subsequent 


to the enactment of section 207(c) (or section 207(b)), so as to include 
therein higher State design standards than those provided for in 
the agreement and in effect in the State concerned on the date the 


relocation agreement involved was entered into and to provide therein 


that the increased costs resulting from such modification shall be 
chargeable to the Corps’ project involved. If the Corps is to assume the 
increased costs under circumstances such as here involved, we believe 


that specific authority to do so should be granted by the Congress. 


[ B-163156 J 


Bidders—Qualifications—License Requirement—Bidders Not Li- 
censed Prior to Bidding 


The license requirements in a total small business set-aside invitation for the 
transportation of household effects and related services under three delivery 
schedules relating to bidder responsibility and not to bid evaluation, bidders who 
at the time of bid opening had the required State license for the performance of 
one schedule and Interstate Commerce Commission permits pending for the other 
two delivery schedules may be considered for award of all schedules. If com- 
pliance with the “Permits and Licenses” clause of the invitation had been 
required at the time of bid opening, or bidding participation had been limited 
to permit holders, the restrictions determinative not of bidder responsibility but 
of procurement responsibility and convenience, a partial award pending ICC 
operating approval, if considered necessary, would be proper. 


To the Secretary of the Army, April 11, 1968: 


We refer to a letter, with enclosures, dated February 29, 1968, from 
the Director of Procurement and Production, Headquarters United 
States Army Materiel Command, Washington, D.C., furnishing our 
Office with a report relative to the protest of Loftin’s Transfer and 
Storage Co., Inc., against any award of a contract to Hughes Moving 
and Storage Company under invitation for bids No. DAAH03-68-B- 
0059, issued by Redstone Arsenal, Huntsville, Alabama, 
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The invitation was issued as a total small business set-aside and 
solicited bids on an indefinite quantity contract for 31 items consisting 
of drayage, packing, unpacking and related services for movement of 
household goods and unaccompanied baggage in connection with trans- 
fers of military personnel for the calendar year 1968 under Schedule I 
(Outbound Services), Schedule II (Inbound Services), and Sched- 
ule IIT (Intra-City and Intra-Area Services). Schedules I and IT in- 
clude services in three zones : 

Zone I Redstone Arsenal and/or city of Huntsville, Alabama 

ZoneII Not exceeding 50 miles from city limits of Huntsville, 

Alabama 

Zone III Exceeding 50 miles, but not exceeding 150 miles from city 

limits of Huntsville, Alabama 

The invitation contains the following provisions pertinent to our 
consideration : 


AWARD (OCT. 1965) 


Subject to the provisions contained herein, award generally shall be made 
to a single Bidder for all the items, for one or more zones, in the Invitation for 
Bids; however, the Government reserves the right to award on the basis of 
a schedule of items, for one or more zones, whichever is to the advantage of 
the Government. Bidders must offer unit prices for each item listed, for one 
or more zones, in order that bids may be properly evaluated. Failure to do 
so shall be cause for rejection of the entire bid. Also, bidders failing to guar- 
antee daily capabilities in the space provided in this Invitation for Bids shall 
be considered not responsive and ineligible for award. The Government reserves 
the right to award secondary contracts as standby contracts at the unit prices 
offered unless the Bidder specifies otherwise in its bid. Any bid which stipulates 
minimum charges or graduated prices for any or all items shall be rejected. 

° * * * « . . 


PERMITS AND LICENSES (OCT. 1965) 


(a) Bidder certifies that he or his subcontractor has those valid permits, 
operating or other authorization required by Federal, State, or foreign regu- 
latory bodies to perform services called for herein. 

(b) ICC Operating Authority Number 

(c) If any authorization is revoked or withdrawn during the life of the 
contract, the contractor shall immediately notify the Contracting Officer of 
such fact in writing. 

On December 1, 1967, the bid opening date, five bids were received, 
and the Hughes bid was recorded as low on Schedules II and ITI, and 
low overall. Loftin submitted its bid on an all or none basis and was 
low on Schedule I and second low overall. 

It appears that operations within all zones under Schedules I and 
II require ICC approval and operations under Schedule III require 
authority from the Alabama Public Service Commission. While all 
five bidders claimed authorization from the State of Alabama qualify- 
ing them for operations under Schedule ITI, Loftin by letter dated 
December 6, 1967, filed a protest against any award to Hughes with 
the contracting officer on the ground that it was the only firm pos- 


. 
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sessing the requisite ICC authority necessary for operations under 
Schedules I and II. However, the contracting officer’s report dated 
January 26, 1968, stated, in pertinent part, as follows: 


9. Schedules I and II, Zones I, II and III, require ICC Operating Authority. 
Loftin’s ICC Operating Authority restricts him to moves not in excess of 30 
miles from the city of Huntsville, Alabama, and consequently does not qualify 
him for Zones II and III of Schedules I and II. No other bidder had ICC Oper- 
ating Authority prior to bid opening. All bidders had proper Alabama Public 
Service Commission Authority for Schedule III prior to bid opening. 

We understand that as of February 16, 1968, Loftin was granted 
1CC Emergency Temporary Authority MC 106743R1 which would 
qualify that firm to perform the services specified in both Schedules I 
and II until March 16, 1968. Hughes was also granted, as of Febru- 
ary 12, 1968, ICC Emergency Temporary Authority MC 129623R1; 
and there is of record its application for a long-term temporary license 
MC 129523 Sub 1 TA which would qualify Hughes to perform the 
services specified in both Schedules I and II. We are advised such 
temporary authorities through various procedures of ICC practice can 
be extended throughout the period of the proposed contract. It there- 
fore appears that both Loftin and Hughes now possess valid permits 
or authorization to perform services called for under all three sched- 
ules and the various zones thereunder. 

Under these circumstances, the contracting officer advises that since 
no bidder had proper ICC operating authority for Schedules I and IT 
“before bid opening,” and since Loftin bid on an “all or none” basis, 
there are no responsible bids under these Schedules. Consistent with 
the invitation provisions entitled “Award,” the contracting officer pro- 
poses to award Schedule III to Hughes as the low responsive, respon- 
sible bidder, and to award a standby contract to Decatur Transfer and 
Storage Company, as the second low responsive, responsible bidder on 
that schedule. Further, it is recommended that Schedules I and IT be 
canceled and readvertised. However, the Director of Procurement and 
Production, Headquarters United States Army Materiel Command, in 
his report to this Office disagrees with the contracting officer’s position. 
The Command maintains that such requirement relates to a bidder’s 
responsibility, and that, in accordance with 34 Comp. Gen. 175 and 46 
id. 326, the contracting officer may properly consider the bids of Loftin 
and Hughes with respect to all schedules. We concur in the Director 
of Procurement and Production’s conclusion. 

The possession of the necessary permits, or operating rights, was 
determined in 34 Comp. Gen. 175 to be an essential condition to a valid 
award of a transportation-services contract. See, also, Kingpak, Inc., 
Investigation of Operations, 103 M.C.C. 318, 8386-339 (1966), wherein 
the Interstate Commerce Commission has expressed the principle that 
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forwarders engaged in the type of transportation involved here are 
required to possess appropriate interstate authority. In our cited de- 
cision, we recognized that in view of the foregoing requirement, the 
solicitation of bids could be restricted to holders of the requisite au- 
thority. It was also pointed out, however, that it would be proper to 
solicit bids subject to compliance with the permit requirements. Re- 
gardless of whether particular bidders have valid permits at the time 
of opening, the essential problem involved in the solicitation of services 
of this nature is that “the only responsible bidders would be permit 
holders” and they must continue to be so. 34 Comp. Gen. 175, 179. In 
this regard, we have stated that the primary purpose of a license re- 
quirement is to determine a bidder’s “legal authorization to perform 
the contract, which is a matter of responsibility and is not related to 
an evaluation of the bid.” 46 Comp. Gen. 326, 329. Further, with 
respect to the determination of a prospective contractor’s responsi- 
bility, it is clear that the “critical time is the time for performance, 
plus any lead-time which may be necessary in the particular case.” 
See B-161211, July 11, 1967, involving a consideration of the necessity 
of possessing required security clearances at the time of bid opening. 
Also, see B-160538, B—160540, dated March 24, 1967. The application 
of this principle to an analogous requirement for holding necessary 
licenses is illustrated in 46 Comp. Gen. 326, as follows: 


In cases involving procurements we have held that matters relative to the 
responsibility of a bidder which do not affect the price, quantity and quality of 
the procurement and which are not prejudicial to other bidders may be furnished 
after bid opening. 39 Comp. Gen. 655. 

+ . a * o + 


Since the critical time for actual compliance with a requirement concerning 
responsibility, the ability to perform, could be as late as the time performance 
is required, which in the instant case is within 10-calendar days after notice of 
acceptance by the Government, award of a contract prior to obtaining the required 
license is, in effect, conditioned upon the purchaser obtaining the license. * * * 

We believe that the position expressed in the cited case is controlling 
here. With regard to the language of the “Permits and Licenses” clause, 
it may be acknowledged that a technical reading of paragraph (a) of 
the clause would support an inference that the requisite permits were 
required at the time of bid opening. However, it is our opinion that 
such over-literal interpretation is not justified since the purpose of the 
license requirement is to determine a matter of responsibility. In this 
regard, there is no suggestion in the invitation that the failure to comply 
with the permit certification requirement at the time of bid opening 
would preclude further consideration of the bid because it was non- 
responsive. Also, in the absence of a specific statement in the invitation 
to the contrary, we would not be justified in viewing the clause as limit- 
ing participation to permit holders. In any event, it has been our 
position that when questions of a potential contractor’s responsibility 
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are involved, specific advice in an invitation that noncompliance with 
a qualification requirement may result in rejection of the bid is not 
necessarily determinative of the question of responsibility. See 39 
Comp. Gen. 655, 658, and cases cited therein. 

On the basis of the foregoing, even if we view the invitation require- 
ment involved here as fixing the time of compliance as of the date of bid 
opening, such limitation normally relates to the timely procurement 
of the requested services, and is a matter of procurement responsibility 
and convenience. In this regard, we would not be required to object to a 
determination by the contracting officer that the procurement could 
not be delayed pending ICC consideration of requests for operating 
authority, and that a partial award must be made promptly. However, 
since the procuring activity’s time requirements apparently did not 
require such action, we believe that further consideration of the bids 
consistent with this decision would be proper under the reported 
circumstances, 


















[ B-163652 J 









Contracts—Awards—Labor 
Bidder—Priority Changes 


A concern who at the time of responding to a Request for Proposals and two 
invitations for bids, each solicitation containing a labor surplus area set-aside, 
was in the third priority preference group—a small business concern in a per- 
sistent labor surplus area—and who only after bids and proposals were opened 
furnished a certificate of eligibility to obtain first priority preference, may not 
be considered for award under any of the solicitations, as the “certified eligible” 
small business concern certification is one of responsiveness and not responsi- 
bility. Therefore, the preference information was required to be submitted with 
the concern’s bids and before the date fixed for receipt of proposals, for not- 
withstanding the flexibility inherent in negotiation, the ability and willingness 
to perform a set-aside cannot be contributed to “negotiation” in the usual sense 


of the word. 
Contracts—Awards—Labor Surplus Areas—Classification Changes 


Although under labor surplus area provisions, a bidder may change his area 
of performance if the classification of the area is changed by the Labor Depart- 
ment, the change does not result in a priority preference. In view of the fact that 
a bidder is precluded from taking unilateral action affecting his previously stated 
area of performance and that an authorized change does not affect his relative 
position of priority, the labor surplus area provisions are considered unrelated 
to responsibility. 


To the Director, Defense Supply Agency, April 12, 1968: 


Reference is made to letter DSAH-G, dated February 23, 1968, from 
the Assistant Council, submitting for our decision the protest of The 
Mearl Corporation, relating to the labor surplus set-aside portions of 
Defense Construction Supply Center request for proposals DSA-700- 
68—R-3324 and invitations for bids DSA-700-68-B-1664 and DSA- 
700-68-B-1685, all of which were amended to include the revised pro- 


Surplus Areas—Qualification of 
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visions of Defense Manpower Regulation [Policy] No.4 (DMP 4) and 

Armed Services Procurement Regula‘ion (ASPR) 1-804.2 relating to 

labor surplus set-aside procedures. 

. With reference to the labor surplus area set-aside portions of the 
procurements, each solicitation contains the following provisions: 


It is the policy of the Government to place contracts with concerns which will 
perform such contracts substantially in or near sections of concentrated unem- 
ployment or underemployment as a certified-eligible concern or in areas of per- 
sistent or substantial labor surplus where this can be done, consistent with the 
efficient performance of the contract, at prices no higher than are obtainable 
elsewhere. * * * 
* + e . +e + * 

(I)—NOTICE OF LABOR SURPLUS ARBA SET-ASIDE (NOV. 1967) 

(a) General. A portion of this procurement, as identified elsewhere in the 
Schedule, has been set aside for award only to one or more labor surplus area 
concerns, and, to a limited extent, to small business concerns which do not qualify 
as labor surplus area concerns. Negotiations for award of the set-aside portion 
will be conducted only with responsible labor surplus area concerns (and small 
business concerns to the extent indicated below) who have submitted responsive 
bids or proposals on the non-set-aside portion at a unit price no greater than 120 
percent of the highest unit price at which an award is made on the non-set-aside 
portion. Negotiations for the set-aside portion will be conducted with such 
bidders in the following order of priority : r 

Group 1. Certified-eligible concerns which are also small business concerns. 

Group 2. Other certified-eligible concerns. 

Group 8. Persistent labor surplus area concerns which are also small busi- 
ness concerns. 

Group 4. Other persistent labor surplus area concerns. 

Group 5. Substantial labor surplus area concerns which are also small busi- 
ness concerns. 


Group 6. Other substantial labor surplus area concerns. 
Group 7. Small business concerns which are not labor surplus area concerns. 


The labor surplus area provisions stipulated that within each of 
the above priority groups, negotiations with such concerns “will be 
in the order of their bids on the non-set-aside portion beginning with 
the lowest responsive bid.” It further provided that “The set-aside 
portion shall be awarded at the highest unit price awarded on the 
non-set-aside portion,” and that: 


(1) The term “labor surplus area” means a geographical area which is a 
section of concentrated unemployment or underemployment, a persistent labor 
surplus area, or a substantial labor surplus area, as defined below: 

(i) “Section of concentrated unemployment or underemployment” means 
appropriate sections of States or “labor areas’ so classified by the Secretary 
of Labor. 

a” e . * te = * 

(2) The term “labor surplus area concern” includes certified-eligible con- 
cerns, persistent labor surplus area concerns, and substantial labor surplus 
area concerns, as defined below : 

(i) “Certified-eligible concern” means a concern (A) located in or near 
a section of concentrated unemployment by underemployment which has been 
certified by the Secretary of Labor in accordance with 29 OFR 8.7(b) with 
respect to the employment of disadvantaged persons residing within such sec- 
tions, and (B) which will agree to perform, or cause to be performed by a 
certified concern, a substantial proportion of a contract in or near such sections ; 
it includes a concern which, though not so certified, agrees to have a substantial 
proportion of a contract performed by certified concerns in or near such sec- 
tions. A concern shall be deemed to perform a substantial proportion of a con- 
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tract in or near sections of concentrated unemployment or underemployment 
if the costs that the concern will incur on account of manufacturing or pro- 
duction in or near such sections (by itself if a certified concern, or by certified 
concerns acting as first-tier subcontractors) amount to more than 80 percent 
of the contract price. 


(c) Identification of Areas of Performance. Bach bidder desiring to be con- 
sidered for award as a labor surplus area concern on the set-aside portion of 
this procurement shall identify in his bid the geographical areas in which 
he proposes to perform, or cause to be performed, a substantial proportion of 
the production of the contract. If the Department of Labor classification of 
any such area changes after the bidder has submitted his bid, the bidder may 
change the areas in which he proposes to perform, provided, that he so noti- 
fies the Contracting Officer before award of the set-aside portion. Priority 
for negotiation will be based upon the labor surplus classification of the desig- 
nated production areas as of the time of the proposed award. 

(d) Bligibility Based on Certification. Where eligibility for preference is based 
upon the status of the bidder or bidder’s subcontractors as a “certified-eligible 
concern,” the bidder shall furnish with his bid evidence of certification by the 
Secretary of Labor. 

(e) Agreement. The bidder agrees that: (i) if awarded a contract as a certified- 
eligible concern under the set-aside portion of this procurement he will perform, 
or cause to be performed, a substantial proportion of the contract in or near sec- 
tions of concentrated unemployment or underemployment and in the performance 
of such contract or subcontracts, will employ a proportionate number of disad- 
vantaged persons residing within sections of concentrated unemployment or 
underemployment in accordance with plans approved by the Secretary .of 
Labor; * * * 

The record indicates that Mearl was not the lowest responsive bid- 
der or offerer under any of the non-set-aside portions of the solicita- 
tions, but its prices appear to be within 120 percent of the highest unit 
prices to be awarded under the non-set-aside portions. With respect to 
the labor surplus set-aside portions of the solicitations, Mearl indi- 
cated that it is a small business concern and that 60 percent of the work 
will be performed in Eastport, Maine, a site currently classified as a 
persistent labor surplus area. Therefore, for purposes of negotiating 
the set-asides, Mear] is considered by the procurement activity to be 
in group 8 (small business persistent labor surplus area concern) of 
the priority classifications quoted above. 

The record also indicates that the bids and proposal of another 
prospective contractor, Chemical Concentrates Corporation (CCC), in 
response to the three solicitations, each included a certificate issued by 
the Director, United States Employment Service, Department of 
Labor, stating that CCC is a certified-eligible concern (large business) 
and is therefore considered to be in priority group 2. 

By letter dated January 30, 1968, after opening of bids and proposals 
submitted in response to the three solicitations, Mear] advised the con- 
tracting officer that approximately 40 percent of its production costs 
would be incurred close to a geographical area of “concentrated unem- 
ployment or underemployment,” and that it expected momentarily to 


be certified-eligible for preference in accordance with the labor surplus 
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area provisions of the solicitations. On February 1, 1968, Mearl sub- 
mitted, to the procurement activity, a copy of a telegram from the Di- 
rector, United States Employment Service, Department of Labor, 
stating that Mearl “HAS AN APPROVED PLAN TO EMPLOY- 
DISADVANTAGED WORKERS RESIDING IN CLASSIFIED 
SECTIONS OF NEWARK, NEW JERSEY,” and is therefore 
“CERTIFIED FOR PREFERENCE IN PROCUREMENT OF 
FEDERAL GOVERNMENT CONTRACT NUMBERS DA 
700-68-R-3324, IFB DSA 700-68-B-1664, IFB DSA 700-68-B-1685 
UNDER DEFENSE MANPOWER POLICY NO. 4 AS OF JANU- 
ARY 31, 1968.” On February 9, 1968, Mearl requested that it be con- 
sidered by the procurement activity as a certified-eligible small busi- 
ness concern in priority group 1 and, as such, entitled to first priority 
negotiation for award of the labor surplus set-aside portions of the 
three solicitations. 

The labor surplus area set-aside provisions of the invitations and 
the request for proposals require, when eligibility for negotiation 
preference is based upon the status of the bidder/offeror as a “certified- 
eligible” concern, that evidence of the certification by the Secretary of 
Labor be furnished with the bid/proposal. 

We stated at 41 Comp. Gen. 417, 418, as follows: 

The set aside portion is, of course, a negotiated procurement and, therefore, is 
not subject to the strict rules governing procurement by formal advertising. 
Nevertheless, it is our position that requirements for and limitations on eligibility 
for award under the set-aside which are stated in an invitation should be followed 
in the award of the set-aside portion. * * * 

In line with that view, our decisions have stated that invitations 
involving labor surplus set-asides should state the information which 
bidders are to furnish in their bids and the effect of the failure to 
furnish it. 44 Comp. Gen. 34; 41 id. 160. We note that in the present 
case the invitations did not specifically advise prospective bidders of 
the effect of their failure to submit the certificate of eligibility with 
their bids; however, we held in B-156374, Sepember 3, 1965, that 
“While it might have been preferable to affirmatively advise bidders of 
the consequences of their failure to indicate sites of performance * * * 
the entire context of the set-aside notice is clearly of material signifi- 
cance in bid evaluation.” See, also, 44 Comp. Gen. 34. 

The general rule is well established that in advertised procurements 
a bidder’s failure to supply information in the bid which is necessary 
for a full and complete evalution of the bid will render the bid non- 
responsive to the invitation for bids. Moreover, where such material 
information is omitted from a bid it may not be supplied after bid 
opening. 44 Comp. Gen. 34. Since bidders were warned that their 
eligibility for consideration as a certified-eligible concern, for the pur- 
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pose of priority in the negotiation of the set-aside portions, was 
predicated upon the submission of a proper certification with their 
bids, our Office would not be warranted in disagreeing with a deter- 
mination to consider a bidder which did not submit the required 
certificate as one which has not been qualified as a “certified-eligible” 
concern. 

As indicated, Mear] was responsive to the two invitations, However, 
under its bid, it is eligible only for consideration as a persistent labor 
surplus area concern. In this context, the furnishing of certificates of 
eligibility after bid opening to obtain first-priority preference would, 
if permitted, displace a bidder otherwise entitled to first-priority 
preference by virtue of its certificate of eligibility which accompanied 
its bid as required by the terms of the invitations. 

It is argued by the attorney for Mearl that the requirement for 
furnishing the certificate of eligibility with the bid is one involving 
responsibility and not responsiveness and, therefore, such certificate 
may be furnished subsequent to bid opening. However, we do not 
feel that this view should govern here to permit a bidder to identify 
in its bid an area of performance which is subject to a certain labor 
surplus priority group and then take affirmative action after opening 
of bids to obtain evidence of entitlement to a higher priority group for 
the sole purpose of meeting the criteria established for that higher 
priority group. Any other view would be destructive of the competitive 
bidding process even though it may be limited to labor surplus area 
concerns. 

In view of the foregoing, we find no basis to object to the contracting 
officer’s decision to consider Mear] as remaining in priority group 3 for 
the purposes of accomplishing an award of the labor surplus set-aside 
portions of the two invitations for bids. 

There remains for consideration the question whether our conclusion 
relating to the two advertised procurements applies also to the procure- 
ment under request for proposals No, DSA-700-68-R-3324 which is 
being negotiated pursuant to 10 U.S.C. 2304(a)(2)—the public 
exigency exception—because of the urgent direct delivery requirement 
for overseas destinations under an issue priority system designator of 
05. As stated above, Mear! is considered to be in priority group 3 of the 
labor surplus area classification and COC, by virtue of its submission 
of a certificate of eligibility with its proposal, is considered to be in 
priority group 2. 

The report of February 23, 1968, advised that the evaluation of offers 
on the non-set-aside portion of the RFP has been completed. We assume 
therefore that negotiations, as contemplated by ASPR 3-805.1, have 
been conducted looking to the award of the non-set-aside portion. 
We have recently stated that the rules of competitive bidding 
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are not generally applicable, although they may serve as general guide- 
lines in cases where their application serves the best interests of the 
Government. In 47 Comp. Gen. 279, November 21, 1967, we held: 

* * * Negotiation procedures, unlike those required for formal advertising, 
are designed to be flexible and informal. These procedures properly permit the 
contracting officer to do things in the awarding of a negotiated contract that 
would be a radical violation of the law if the procurement were being accom- 
plished by formal advertising. * * * 

However, we do not believe that the above rationale properly is ap- 
plicable to this case involving the question whether the “negotiation” 
of the labor surplus area portion of the procurement is required to be 
conducted in strict accordance with the pertinent terms of RFP. 

While the flexibility inherent in negotiation procedures constitutes 
one of the more significant departures from formal advertising, the 
“negotiation” contemplated by the labor surplus area provisions of the 
RFP is not amenable to this genera] concept of mutual, informal bar- 
gaining which may be conducted somewhat outside the terms and 
conditions of the RFP. 

The “negotiation” contemplated by the labor surplus area set-aside 
provisions is not concerned with the price of the articles covered by the 
set-aside but only whether the offeror who is entitled to first priority 
will accept an award of the set-aside. In this regard, it is significant to 
point out that award of the set-aside portion must be made to the 
eligible offeror “at the highest unit price awarded on the non-set-aside 
portion.” Thus, the only negotiation that may be involved is the ability 
and willingness of the eligible offeror to perform the set-aside. We 
therefore cannot attribute “negotiation,” in the usual sense of that term, 
to the set-aside portion of the procurement. See 41 Comp. Gen. 230, 233— 
234. In this context, and since all offerors were admonished by the 
specific terms of the RFP that, when eligibility for preference is based 
upon the status of the offeror as a “certified-eligible concern,” the 
offeror “shall furnish with his bid evidence of certification by the 
Secretary of Labor,” we must conclude that the furnishing of such 
evidence after the date fixed for receipt of proposals has no effect to 
change the priority classification of Mearl from group 3 to group 1. 

Mear! was on notice, like other offerors, of the existence of the first- 
priority category of “certified-eligible concern” before it submitted its 
proposal. It chose to place itself in a lesser category of preference and, 
under the terms of the RFP, this is the category which determines its 
eligibility to participate in the set-aside. From the record before us, 
Mearl apparently made no attempt to secure certification by the Secre- 
tary of Labor prior to the scheduled opening of proposals. This is a 
case where an offeror—although otherwise responsive—took affirma- 
tive action after receipt of proposals to improve its opportunity for 
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set-aside consideration to the disadvantage of the other eligible offeror 
who complied with the terms of the RFP. To permit Mearl to have a 


second chance at the award of the set-aside would be in derogation of 


the plain terms of the RFP and disruptive of the orderly process of the 
procurement which was contemplated by the RFP. 
It may be said that the labor surplus area provisions carry a con- 


notation of responsibility rather than responsiveness in that they state 


that “Priority for negotiation will be based upon the labor surplus 
class of the designated production areas as of the time of the proposed 
award.” However, we do not regard the quoted language as indicative 
of responsibility on the basis that evidence of surplus labor area class 
may be furnished after bid opening but prior to award. In the context 
of the entire paragraph, which is entitled “Identification of Areas of 
Performance,” the quoted language must be read in the light of the 
preceding sentence : “If the Department of Labor classification of any 
such area [the geographic area identified in the bid] changes after the 
bidder has submitted his bid, the bidder may change the areas in 
which he proposes to perform, provided, that he so notifies the con- 
tracting officer before award of the set-aside portion.” 

Hence, under the labor surplus area provisions, a bidder may change 
his area of performance originally certified if the classification of that 
area is changed by the Department of Labor but the change must not 
result in an advancement in priority preference. See B-156374, Sep- 
tember 3, 1965. In other words, an authorized change is permitted 
provided the bidder will perform in the same category stated in his 
bid, but not if the change would improve his position in order of 
priority. We therefore regard these provisions as unrelated to respon- 
sibility since the bidder is precluded from taking unilateral action 
affecting his previously stated area of performance and any change, 
if authorized, is one not affecting his relative position of priority 
vis-a-vis other bidders. 

In view thereof, it is our opinion that the requirement in the invita- 
tions and the RFP respecting the submission of evidence of certifica- 
tion as a “certified-eligible concern” is one of responsiveness as to 


which the critical time is bid opening or the date fixed for receipt of 
proposals. 


[ B-163770 J 


Pay—Increases—Effective Date—Under Public Law 90—207 


Members of the uniformed services entitled pursuant to Public Law 90-207, 
approved December 16, 1967, to pay increases comparable to those prescribed for 
civilian employees under the Federal Salary Act of 1967, the second of a 
three-stage upward adjustment that is effective for civilian employees on the 
“first day of the first pay period beginning on or after July 1, 1968,” may be 


313-968 O-69—37 





550 DECISIONS OF THE COMPTROLLER GENERAL {47 


made effective for military personnel on July 1, 1968, as the monthly pay basis 
fixed by 37 U.S.C. 208(a) meets the standard that the pay increase for both 
civilian and military personnel commence on the first day of the first pay 
period starting July 1, 1968. 


Pay—Retired—Increases—Under Public Law 90-207 


While Public Law 90-207, approved December 16, 1967, which prescribes pay 
increases for members of the uniformed services comparable to those provided 
for civilian employees by the Federal Salary Act of 1967, does not indicate that 
all members retired on July 1, 1968, will be entitled to have their retired pay 
computed at the increased rates to be established by the act, in computing the 
retired pay of members who will retire on July 1, 1968 under different provisions 
of law, the principles in 43 Comp. Gen. 425 and 44 Comp. Gen. 373; id. 584, are 
for application. 


To the Seeretary of Defense, April 15, 1968: 


Further reference is made to letter of March 6, 1968, from the 
Assistant Secretary of Defense (Comptroller) requesting a decision 
as to the effective date of the upward adjustment of basic pay of 
military personnel authorized by section 8 of Public Law 90-207, 
approved December 16, 1967, 81 Stat. 649, 654, 37 U.S.C. 203 note. 
In the event it is held that the effective date of the military pay increase 
is July 1, 1968, a second question is asked as to the rate of basic pay 
to be used in computing the retired pay of members retired on that 
date. The questions are discussed in Department of Defense Military 
Pay and Allowance Committee Action No. 410. 

An increase in basic pay for members of the uniformed services was 
authorized in Public Law 90-207 “effective as of October 1, 1967.” 
This law further provides in section 8(a) that whenever the General 
Schedule of compensation for Federal classified employees is adjusted 
upwards, “there shall immediately be placed into effect a comparable 
upward adjustment in the monthly basic pay authorized members of 
the uniformed services by section 203(a) of Title 37, United States 
Code.” Section 8(b) provides in part that such upward adjustment 
shall “(2) carry the same effective date as that applying to the com- 
pensation adjustments provided General Schedule employees.” 

Title II of the Federal Salary Act of 1967, Public Law 90-206, 
dated December 16, 1967, 81 Stat. 624, provided, among other things, 
for an increase in compensation for Federal classified employees under 
the General Schedule to “become effective as of the beginning of the 
first pay period which began on or after October 1, 1967.” See section 
220(a)(2) of Public Law 90-206, 5 U.S.C. 5332 note, This was the 
first stage of a three-stage pay raise program provided in the law. 
In implementing the civilian salary comparability policy in 1968 and 
1969, the law provides in section 212, 5 U.S.C. 5304 note, for a second 
adjustment of the rates of civilian pay, as there indicated, to be 
“(1) effective on the first day of the first pay period beginning on or 
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after July 1, 1968,” and a third adjustment to be made “(2) effective on 
the first day of the first pay period beginning on or after July 1, 1969.” 

The questions presented in Committee Action No. 410 are as follows: 

1. What would be the effective date of any upward adjustment in the monthly 
basic pay of members of the uniformed services authorized by section 8 of 
Public Law 90-207? 

2. In the event that 1 July 1968 is the answer to Question 1 and in the 
absence of definitive legislation which would entitle all members retired on such 
date to have their retired pay computed on such increased rates, would the 
principles applied in 43 Comp Gen 425 and 44 Comp Gen 373; id. 584 be for 
application in the computation of the retired pay of such members? 

The Assistant Secretary in his letter points out that the beginning 
date of pay periods of civilian employees is not uniform for all Govern- 
ment agencies. In view thereof, and the fact that increases in pay and 
allowances of military personnel are fixed by statute on a monthly 
basis and traditionally have been effective on the first of the month, 
the view is expressed that whatever doubt may exist should be resolved 
in favor of a July 1, 1968, effective date. Such resolution of the matter, 
the Assistant Secretary says, would preclude the enormous administra- 
tive workload of two separate computations of pay and allowance for 
the month of July. The view is also expressed that in the light of our 
decisions (cited in question 2 of Committee Action No. 410), members 
retired on July 1, 1968, would have their retired pay computed on 
either the increased rates of basic pay effective July 1 or on the old 
rates in effect on June 30, depending on the particular law under 
which retired. 

In support of the view that July 1, 1968, the first day of a pay 
period for all military services, is the intended effective date for the 
military pay raise, Committee Action No. 410 refers to certain re- 
marks made in reports of the Armed Services Committees of the Senate 
and House of Representatives, to accompany H.R. 13510 which became 
the military pay increase law, Public Law 90-207. On page 14 of 
H. Rept. No. 787, dated October 17, 1967, the statement is made that: 

The foregoing provisions in H.R. 7977 [which bill ultimately became the civilian 
pay increase law, Public Law 90-206], therefore, if enacted into law, require 


an automatic adjustment in compensation of classified employees effective 
July 1, 1968, and a subsequent increase on April 1, 1969. 


It is stated on page 22 of S. Rept. No. 808, dated November 28, 1967, 
that “Legislation on civilian pay which has passed the House and is 
presently under consideration in the Senate provides not only for 
civilian increase effective October 1, 1967, but for additional automatic 
increases to be effective beginning July 1, 1968, and July 1, 1969.” 
[Italic supplied. ] 3 
Since the rates of basic pay for members of the uniformed services 
are fixed on a monthly basis (37 U.S.C. 203(a)), and since it seems 
clear that the Congress intended the pay increase for both civilian and 
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military personnel to commence on the first day of the first pay period 
starting on or after July 1, 1968, July 1, 1968, is the date that meets 
that standard for military personnel. Hence, we concur with the views 
expressed by the Assistant Secretary that, for the purposes of section 
8(b) (2) of Public Law 90-207, the effective date for the military pay 
increase should be July 1, 1968. Question 1 is answered accordingly. 

With respect to question 2, Committee Action No, 410 points out 
that Public Law 88-422 dated August 12, 1964, 78 Stat. 395, 37 U.S.C. 
203, which provided an increase in the rates of monthly basic pay for 
members of the uniformed services, contained no provision to the effect 
that all members retired on its effective date should be entitled to com- 
pute their retired pay on the increased rates. In this respect, section 6 
of Public Law 90-207, 10 U.S.C. 1401, provides that a member or 
former member who initially becomes entitled to retired or retainer 
pay “on or after October 1, 1967,” is entitled to have that pay computed 
on the increased rates there prescribed. In a sectional analysis of Pub- 
lic Law 90-207, it is stated on page 21 of S. Rept. No. 808, dated Novem- 
ber 28, 1967, concerning the effect of section 6 as follows: 


This provision will entitle members of the uniformed services whose retirement 
becomes effective on or after October 1, 1967, to compute their retired pay entitle- 
ment on the basis of the higher basic pay proposed in the bill. 

In the absence of this provision such a retired member would be required, under 
the provisions of section 1401 of title 10, United States Code, to utilize, in the 
computation of his retirement pay, the basic pay “to which he was entitled on the 
day before retirement.” 


The date of retirement is ordinarily governed by the “Uniformed Retirement 
Act,” 5 U.S.C. 8301, which provides that “retirement authorized by statute is 
effective on the first day of the month following the month in which retirement 
would otherwise be effective.” 

While the foregoing statement indicates that in the absence of lan- 
guage such as that contained in section 6 of Public Law 90-207, there 
would be no basis for computing retired pay at the increased rate for 
a member entitled to retired pay “on or after October 1, 1967,” it does 
not necessarily follow that the absence of similar language relating to 
members who will retire on July 1, 1968, bars all members who will re- 
tire on that date from computing their retired pay on the higher rates 
of basic pay which will then become effective 

While we find nothing in Public Law 90-207 or its legislative his- 
tory to indicate that all members who will retire on July 1, 1968, will 
be entitled to have their retired pay computed on the increased rates 
to be established under section 8 of that law—had Congress intended 
that result we believe appropriate language similar to section 6 of the 
same act would have been used—it is our view that with respect to 
computing retired pay of members who will retire on July 1, 1968, un- 
der the different provisions of law which will be applicable in such 
cases, the principles set forth in our decisions noted in question 2 are 
for application. Accordingly, question 2 is answered in the affirmative. 
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[ B-125037 J 


Pay—Aviation Duty—Excess Flying Hours—Suspension Time 
Effect 


An officer of the uniformed services who is not subject to minimum flight require- 
ments, upon removal on August 17, 1967 of a December 1, 1966 suspension from 
flying due to a physical disqualification which occurred August 4, 1966, neverthe- 
less is eligible for the incentive pay prescribed by section 105 of Executive Order 
No. 11157 for members whose flying suspension had been removed and flight 
requirements satisfied, and an administrative regulation to deny flight pay 
if a suspension is not removed within either the 3-month or 5-month period 
prescribed by section 104 would be inconsistent with this view. Therefore, the 
member entitled to 5 months of flying pay subsequent to month of incapacity, 
August 1966, having been paid for 3 months, is entitled to flying pay for December 
and January, the remainder of the maximum period for which excess hours can 
apply. 


To Major J. M. Griffith, Department of the Air Force, April 16, 1968: 


Further reference is made to your letter of December 6, 1967 
(G60BAF), requesting an advance decision whether, under the cir- 
cumstances discussed below, Major Steven J. Carbonaro, FV 1905377, 
is entitled to flying pay for December 1966 and January 1967, during 
which period he was under suspension. from flying status which was 
subsequently removed. Your letter was forwarded here by the Office 
of the Directorate of Accounting and Finance under date of January 


16, 1968, and has been assigned Air Force Request No. DO-AF-981 
by the Department of Defense Military Pay and Allowance Committee. 

You state that Major Carbonaro (who is not required to perform 
minimum flight requirements), was suspended from flying status 
effective December 1, 1966 (Aeronautical Order 163, dated December 1, 
1966), because of a physical disqualification which occurred on August 
4, 1966, and that the suspension was revoked on August 17, 1967 (Aero- 
nautical Order 90, dated August 17, 1967). You state that the 3-month 
grace period started February 1 and expired April 30, 1967. 

It is reported that flight pay was stopped effective December 1, 
1966, but since the suspension has now been removed, you ask whether, 
in view of our decision of May 4, 1967, 46 Comp. Gen. 776, and USAF 
Interim Change No. 11 to the Department of Defense Military Pay and 
Entitlements Manual implementing that decision, the member is en- 
titled to flight pay for December 1966 and January 1967 which you say 
represents the remainder of the maximum period for which excess 
hours can be applied. 

In addition, you ask whether or not, in all instances, entitlement to 
flight pay exists for that period of a suspension for which excess flying 
hours are available for meeting flight requirements provided the sus- 
pension is ultimately removed. 
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In transmitting your request, the Chief, Pay and Travel Division, 
Directorate of Accounting and Finance, states that there is doubt 
whether the intent of our answer to question 6 contained in Committee 
Action No. 395 of the Department of Defense Military Pay and Allow- 
ances Committee, as discussed and answered in 46 Comp. Gen. 776, 
was that members not subject to flight requirements should be treated 
differently than those members subject to flight requirements. 

The view is expressed that since the decision did not take exception 
to rule d(1), (2) and (3) as proposed in Committee Action No. 395, it 
had the effect of endorsing rule d(3) which appears to be inconsistent 
with the answer to question 4, pertaining to members subject to flight 
requirements. Two examples are furnished which point out the dif- 
ferences in entitlement between members required to meet flight re- 
quirements (based on the answer to question 4 of Committee Action No. 
395) and those not subject to flight requirements (based on rule d(3) 
proposed in Committee Action 395). 

Section 104(a) of Executive Order No. 11157 dated June 22, 1964, 
as amended by Executive Order No. 11292 dated August 1, 1966, pro- 
vides minimum flight requirements for incentive (flying) pay for 
members on active duty of 4 hours of aerial flight during 1 calendar 
month with a proviso that any excess hours flown during the imme- 
diately preceding 5 calendar months and not already used to qualify 
for incentive pay may be applied to satisfy the requirement for that 
month ; 8 hours of aerial flight during any 2 consecutive months when 
the requirements during 1 calendar month have not been met; and 12 
hours of aerial flight during any 3 consecutive months when the 
requirements during any 2 consecutive calendar months have not 
been met. 

Under the provisions of section 110 of Executive Order No. 11157, a 
member incapacitated as’a result of an aviation accident is deemed to 
have fulfilled the requirements for a period not to exceed 3 months 
following the date of the incapacity. Section 105 of Executive Order 
No. 11157 precludes entitlement to incentive pay for any period while 
suspended from such participation, unless such suspension is subse- 
quently removed and the minimum flight requirements prescribed in 
section 104 have been complied with. 

Members not required to meet minimum flight requirements for 
flying pay purposes are those members (1) who have held aeronautical 
ratings or designations for not less than 15 years, or whose particular 
assignment outside the United States or in Alaska makes it imprac- 
tical to participate in regular aerial flights. See, for example, section 
614 of the Department of Defense Appropriation Act, 1968, Public 
Law 90-96, approved September 29, 1967, 81 Stat. 231, 244, and other 
similar provisions of law. 
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In question 4 of Committee Action No. 395, there was involved the 
matter whether the member was entitled to flying pay where the sus- 
pension from flying was removed after expiration of both the partial 
period covered by prior flights and the succeeding 3-month grace 
period for meeting flight requirements. The member there involved 
flew 12 hours in January, he was suspended from flying on February 1, 
and the suspension was removed on July 1. The question was asked 
whether he was entitled to flying pay for February and March. 

In answering question 4 in the affirmative, we pointed out that it 
does not appear that section 105 of Executive Order No. 11157 requires 
that minimum flight requirements be met for the entire period of the 
suspension, after such suspension is removed, but only that “the 
minimum flight requirements prescribed in section 104 hereof have 
been compiled with.” We concluded that since, in question 4, the mini- 
mum flight requirements prescribed by section 104 were met for 
February and March, the member was entitled to flying pay for those 
months when the suspension was removed on July 1. 

Rule d as proposed in Committee Action No. 395, pertaining to mem- 
bers incapacitated and not subject to minimum flight requirements, 
reads as follows: 

d. Incapacitation of Members Not Subject to Minimum Flight Requirements. 
These members are entitled to flying pay during a period of incapacity according 
to the same mazimum period of entitlement that could exist in the case of a mem- 
ber who is subject to minimum flight requirements. Under this principle : 

(1) Entitlement exists for up to five months following the month of in- 
capacity (this corresponds with the maximum period for which flights can be 
applied prospectively under Section 104a(1), of Executive Order 11157, as 


amended by Executive Order 11292. It includes the three-month period pro- 
vided in Section 110 when the incapacity is a result of performing hazardous 


duty). 

(2) Entitlement may also exist for an additional three months provided the 
member is again physically qualified for flying duty before the end of such three- 
month period (this corresponds with the three-month period authorized in Section 
104a, Executive Order 11157, for meeting flight requirements). 

(3) Entitlement stops in any case upon suspension from flying status. Entitle- 
ment is restored for the period of suspension if the member becomes physically 
qualified and suspension is removed within either of the periods provided in (1) 
and (2) above. Otherwise, flying pay is lost for the period of suspension. It can- 
not start again until the member is restored to flying status. 

The above rule d(3) has the effect, as we understand it, of denying 
flying pay to a member for the period of suspension unless the suspen- 
sion is removed within either the 3-month grace period authorized in 
section 104(a) (3) of Executive Order No. 11157 or the 5-month period 
authorized in section 104(a)(1) of the same Executive order as 
amended by Executive Order No. 11292. It is our view, however, that 
the provision in section 105 of Executive Order No. 11157 relating to 
removal of a suspension from flying applies equally to members re- 
quired to meet flying requirements and those not required to meet 


such requirements, An administrative regulation such as that proposed 
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in the above-quoted rule d(3) is inconsistent with that view and our 
answer to question 4 in 46 Comp. Gen. 776. 

Accordingly, since a member not required to meet flight reqnire- 
ments is considered as having met those requirements for flying pay 
purposes, and since the member in your submission was paid flying 
pay for August (month of incapacity), September, October, and No- 
vember 1966, he was entitled to flying pay, after removal of the sus- 
pension on August 17, 1967, for the remaining 2 months, namely, De- 
cember 1966 and January 1967, of the maximum period for which he 
would otherwise be entitled (5 months following the month of in- 
capacity). The Military Pay Order and supporting papers are re- 
turned herewith and the officer may be credited with flying pay for 
those 2 months, if otherwise correct. 

In other words, it is concluded that entitlement to flying pay exists 
for that period of the suspension, when removed, for which excess 
flight hours may be viewed as being otherwise available even though 
the member is not required to meet flight requirements. Your question 
is answered accordingly. 


[ B-163530 J 


Transportation—Dependents—Military Personnel—Dislocation Al- 
lowance—Missing Status of Member 


Entitlement to payment of the dislocation allowance authorized by 37 U.S.C. 
407, predicated on orders directing a permanent change of station for members 
of the uniformed services, the determination that a member in active service is 
in a missing status is not a proper basis to authorize the payment of a disloca- 
tion allowance under section 554, which only authorizes the travel and trans- 
portation of the dependents and household and personal effects of a member who 
is in a missing status. Therefore, the dependents of members missing in action, 
who are issued travel orders under 87 U.S.C. 554 incident to the member’s missing 
status and not because of the member’s permanent change of station, may not 
be paid a dislocation allowance, whether or not they had relocated their 


households incident to the member’s permanent change of station to a re- 
stricted area. 


To the Secretary of the Air Force, April 16, 1968: 


Reference is made to letter dated January 30, 1968, from the Under 
Secretary of the Air Force, requesting a decision whether upon re- 
ceipt of an official notice under the provisions of 50 U.S.C. App. 1012 
(now contained in 37 U.S.C. 554), pertaining to a member of the 
uniformed services in active service who it has been determined is 
in a missing, etc., status, the relocation of his dependent’s household 
is a proper basis for the payment of a dislocation allowance author- 
ized under 37 U.S.C. 407. The request has been assigned PDTATAC 
Control No. 68-8, by the Per Diem, Travel and Transportation Al- 
lowance Committee. ‘ 
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The Under Secretary states that the regulations contained in Chap- 
ter 7, Part D, Volume 1, Joint Travel Regulations, promulgated under 
the provisions of 50 U.S.C. App. 1012, provide that a dependent is 
authorized transportation to certain locations upon receipt of an of- 
ficial notice that the member has been determined to be dead, injured, 
absent for a period of 80 days or more in a status of missing, missing 
in action, interned in a foreign country, captured by a hostile force, 
beleaguered by a hostile force, beseiged by a hostile force, or detained 
in a foreign country against his will. He states further that the cited 
references are silent as to whether the relocation of a dependent’s 
household incident to such an official notice, involving expenses com- 
parable to a permanent change of station of the member, is a proper 
basis for the payment of a dislocation allowance. 

The Under Secretary requests a decision as to entitlement to dis- 
location allowance in the following circumstances: 


a, An Air Force member in active service was permanently stationed at Nellis 
Air Force Base, Nevada, on 8 September 1965 when he received a permanent 
change of station to a restricted area in Southeast Asia. Although his dependents 
were entitled to a move to a designated place in connection with his permanent 
change of station, they remained in the vicinity of Nellis AFB and the member’s 
household was not relocated. The member was officially reported missing in 
action on 15 July 1967. On 29 August 1967, his dependents relocated the house- 
hold pursuant to orders issued in accordance with reference d (Chapter 7, Part 
D, Volume 1, Joint Travel Regulations). Is the dislocation allowance payable 
based on member’s permanent change-of-station orders to Southeast Asia and the 
subsequent relocation of the member’s household on 29 August 1967 pursuant 
to orders issued in accordance with reference d [Chapter 7, Part D, JTR]? 

b. An Air Force member in active service, accompanied by his dependents, was 
permanently stationed in Spain when he received a permanent change of sta- 
tion to a restricted area in Southeast Asia. His dependents relocated his house- 
hold and traveled to a designated place in Arlington, Virginia, in connection with 
his permanent change of station. The member received a dislocation allowance 
for this move. The member was officially reported missing in action on 4 November 
1966. During July 1967, his dependents moved to Denver, Colorado, pursuant to 
travel orders issued under authority of reference d (see above). Is a dislocation 
allowance payable for this last move of dependents? 


Section 407 of Title 37, United States Code, as amended, provides 
for a dislocation allowance, in pertinent part, as follows: 


(a) Except as provided by subsections (b) and (c) of this section, under regu- 
lations approved by the Secretary concerned, a member of a uniformed service 
whose dependents make an authorized move in connection with his change of 
permanent station, or whose dependents are covered by section 405(a) of this 
title, is entitled to a dislocation allowance equal to his basic allowance for 
quarters for one month. 

& + + * os * 

ce) A member is not entitled to payment of a dislocation allowance when 
es from his home to his first duty station or from his last duty station to 
his home. 


The provisions of the Missing Persons Act, as amended, formerly 
contained in 50 U.S.C. App. 1001-1015, were repealed by section 8 (a) 
of Public Law 89-554, 80 Stat. 632, 5 U.S.C. prec. 101 note. Section 5 
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of that act, 37 U.S.C. prec. 101, added similar provisions as chapter 
10, Title 37, U.S. Code. Section 554 of that chapter, as amended, pro- 
vides authority formerly contained in 50 U.S.C. App. 1012 for travel 
and transportation of dependents and household and personal effects, 
in pertinent part, as follows: 

(b) Transportation (including packing, crating, drayage, temporary storage 
and unpacking of household and personal effects) may be provided for the de- 
pendents and household and personal effects of a member of a uniformed service 
on active duty (without regard to pay grade) who is officially reported dead, 
injured, or absent for a period of more than 29 days in a missing status— 

(1) to the member’s official residence of record ; 

(2) to the residence of his dependent, next of kin, or other person entitled to 
custody of the effects, under regulations prescribed by the Secretary concerned, 
or 

(3) on request of the member (if injured), or his dependent, next of kin, or 
other person described in clause (2), to another location determined in advance 
or later approved by the Secretary concerned, or his designee. 

(c) When a member described in subsection (b) of this section is in an in- 
jured status, transportation of dependents and household and personal effects 
authorized by this section may be provided only when prolonged hospitalization 
or treatment is anticipated. 

(d) Transportation requested by a dependent may be authorized under this 
section only if there is a reasonable relationship between the circumstances of 
the dependent and the requested destination. 

(e) In place of the transportation for dependents authorized by this section, 
and after the travel is completed, the Secretary concerned may authorize— 

(1) reimbursement for the commercial cost of the transportation; or 


(2) a monetary allowance at the prescribed rate for all, or that part, of the 
travel for which transportation in kind is not furnished. 


Under the provisions of 37 U.S.C. 406, entitlement to travel and 
transportation allowances for the dependents and household effects of 
members of the uniformed services generally is predicated on orders 
directing a permanent change of station. Special provisions authoriz- 
ing such allowances without requiring a permanent change of station, 
are contained in sections 405a, 406(e) and 554 of Title 37, United 
States Code. 

Until its amendment by Public Law 89-26, dated May 22, 1965, 79 
Stat. 116, section 407 of Title 37, United States Code, authorized the 
payment of a dislocation allowance to a member of the uniformed 
services only when. his dependents made an authorized move in con- 
nection with his permanent change of station. The legislative history 
of Public Law 89-26, which amended Title 37, United States Code, 
by adding section 405a, authorizing payment of an evacuation allow- 
ance under conditions specified therein, shows that in amending sec- 
tion 407 of Title 37 by specifically authorizing a dislocation allowance 
when dependents are ordered evacuated by competent authority, 
Congress was aware that payment of a dislocation allowance was 
authorized for the movement of dependents only when the movement 
occurred in connection with a permanent change of station. 


In enacting chapter 10 of Title 37, U.S. Code, the Congress specified 
the pay and allowances and travel and transportation benefits author- 
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ized in the case of a member in a missing status and only those benefits 
are payable, if otherwise proper, incident to such a status. 44 Comp. 
Gen. 657. Section 554, chapter 10, provides for transportation of de- 
pendents and household effects upon the request of the member if in- 
jured or upon the request of the dependents if the member is officially 
reported as dead, injured, or absent for a period of more than 29 days 
in a missing status. 

Neither section 554 nor section 407, however, contains any provision 
for payment of a dislocation allowance incident to the relocation of 
the household of dependents in the circumstances covered by chapter 
10. In the absence of a specific authorization, we are of the opinion 
that payment of a dislocation allowance is not authorized in such cir- 
cumstances. 

The member involved in question “a” did not relocate his household 
to a place selected by him incident to his permanent change of station 
under the orders dated September 8, 1965, but rather, he in effect elected 
to have his dependents remain where they were then located. Later, 
after the member was reported as missing in action on July 15, 1967, 
the dependents relocated their household to a place selected by them 
under orders issued pursuant to the regulations implementing 37 U.S.C. 
554. Such move was not incident to the member’s permanent change of 
station but was incident to his status as determined under section 554 
and, consequently, the payment of a dislocation allowance is not au- 
thorized in these circumstances. 

With respect to question “b,” the relocation of the dependents’ house- 
hold from Arlington to Denver, the place selected by them under 
travel orders issued under authority of 37 U.S.C. 554, was incident 
to the member’s missing status rather than incident to a permanent 
change of station. Accordingly, for the reasons set forth above, the 
payment of a dislocation allowance is not authorized. 


[ B-163299 J 


Officers and Employees—Transfers—Relocation Expenses—House 
Sale—Broker’s Fee 


The fact that as agreed to beforehand a licensed broker bought the residence of 
a transferred employee when difficulty was experienced in disposing of the prop- 
erty does not preclude the broker from collecting a commission. Section 4.2a of 
the Bureau of the Budget Circular No. A-56 containing no restriction on the 
payment of a brokerage fee where the broker purchases the residence of a trans- 
ferred employee, absent the use of an inflated value in setting the sales price, 
the expense of the commission—no greater than if the residence had been pur- 
chased by a third party—is reimbursable to the employee whose settlement 
sheet reflects his proceeds were reduced by the amount of the commission. 
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Officers and Employees—Transfers—Relocation Expenses—Title 


Insurance 


The cost of title insurance purchased by a transferred civilian employee in con- 
nection with the sale of his residence at his old duty station is a reimbursable 
expense under the rule in 46 Comp. Gen. 884, if the insurance is of the type cus- 
tomarily furnished by the seller to the purchaser of a residence. Therefore, 
upon the determination that a custom of furnishing title insurance exists in 
the area of his old official station, an employee may be reimbursed the cost of 
purchasing title insurance for the benefit of the purchaser of his residence. 


To Joe C. Elliott, Department of the Army, April 17, 1968: 
This refers to your letter of October 23, 1967, reference ORNDC-F, 


requesting an advance decision of our Office on the reclaim voucher 
of Mr. Charles J. Rochelle, an employee of the Corps of Engineers, 
Department of the Army, for payment of expenses in connection with 
a real estate transaction upon his change of official station from 
Donelson, Tennessee, to Carthage, Tennessee, on or about May 22, 1967. 

Mr. Rochelle was given permanent change-of-station orders on 
May 12, 1967, and shortly thereafter he made oral arrangements with 
Mr. Milford C. Smith, Smith Realty Company, a licensed broker, to 
sell his residence in Hermitage, Tennessee, for $17,500 with the usual 
6—percent commission. 

The record indicates that Mr. Smith had handled the transaction 
in March 1967 when Mr. Rochelle and his wife originally acquired the 
property for $17,000. After the property had stayed on the market for 
about 2 months without moving, Mr. Smith offered to buy it himself 
and on July 28, 1967, the property was conveyed to him by Mr. Ro- 
chelle and his wife for $17,500. As a part of the transaction the seller’s 
settlement papers indicate that Mr. Rochelle paid Mr. Smith 6 percent 
of the proceeds of the sale, $1,050, as a commission. 

In view of Mr. Smith’s position as agent to Mr. Rochelle you inquire 
as to the propriety of his purchasing the property from the latter and 
collecting a commission therefor. In the indorsement of the Per Diem, 
Travel and Transportation Allowance Committee doubt is also ex- 
pressed as to the propriety of having previously allowed an item 
of $112.50 listed on ORN Form 322 as a cost of title examination but 
actually as shown in the record an owner’s title policy in favor of the 
purchaser, Mr. Smith. Ordinarily where a broker employed to sell 
property buys it for himself he is not entitled to a commission. 12 
C.J.S., Brokers § 71. However, the rule is otherwise when the parties 
with knowledge of the facts agree that he may have a commission on 
a sale to himself. ¥dmundson v. Pheniw, 178 N.W. 893. 

In the instant case the facts indicate that Mr. Rochelle placed his 
house with Mr. Smith for sale in May 1967, but retained the right to 
sell the residence himself: He did not press Mr. Smith to locate a buyer 
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as he had not found a house at his new duty station. He had several 
discussions with Mr. Smith about purchasing the property as the latter 
had other rental houses in the area. The agreed selling price was the 
FHA appraisal of $17,500. Mr. Smith brought a number of potential 
buyers to the house. On July 28, 1967, when the house had not moved 
Mr. Smith purchased it from the seller in accordance with their prior 
conversations. The seller, who was a knowledgeable participant in the 
transaction, acquiesced in the payment of the commission even though 
the broker was acting for himself in buying the property. See letter of 
April 2, 1968, from Mr. Rochelle to our Office. 

With respect to the payment of a broker’s fee section 4.2a of Bureau 
of the Budget Circular No. A-56 provides as follows: 


Broker’s fees and real estate commission. A broker’s fee or real estate 
commission paid by the employee for services in selling his residence is reim- 
bursable but not in excess of rates generally charged for such services by the 
broker or by brokers in the locality of the old official station. No such fee or 


commission is reimbursable in connection with the purchase of a home at the 
new official station. 


There is no express restriction in the foregoing regulation upon 
payment of a brokerage fee to a broker who purchases the residence 
himself. He has in effect secured a purchaser for the buyer and the 
costs of the commission to the Government would be the same whether 
the broker or a third party bought the property. The seller’s settlement 
sheet indicates that his proceeds were reduced by the amount of the 
commission. There is no indication of an inflated value being used in 
setting the sales price of $17,500. On the basis of the facts of this case 
the commission would appear to be an expense borne by the seller that 
would be reimbursable under the regulations. 

With respect to the second question raised by the Per Diem, Travel 
and Transportation Allowance Committee in its indorsement of Janu- 
ary 11, 1968, on your letter regarding the propriety of reimbursing 
Mr. Rochelle $112.50 for the expense of purchasing a title policy 
(Inclosure 4, item 61), see our decision of June 27, 1967, 46 Comp. 
Gen. 884. In that case we held that the cost of title insurance purchased 
by a transferred employee in connection with the sale of his residence 
is reimbursable under the cited law and regulation if title insurance 
of the type involved is customarily furnished by the seller for the 
benefit of the purchaser of a residence in the area of the old official 
station. If you find that such a custom exists in the area then no 
further action need be taken regarding this item. If you discover that 
such a custom does not exist in the area then you should take appro- 
priate steps to collect back the $112.50 as an overpayment. 

The voucher and accompanying papers that are returned herewith 
may be processed for payment in accordance with the foregoing. 
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[B-159868] 


Contracts—Negotiation—Competition—Maximum Possible Extent 


The discontinuance of the practice by American subcontractors supplying anthra- 
cite coal to Buropean prime contractors at Army bases overseas of fixing prices 
and allocating coal quantities to their common export firm under the antitrust 
immunity of the Webb-Pomerene Act, recommended in 47 Comp, Gen. 223 in 
order to obtain the maximum practicable competition will not jeopardize the 
Army’s ability to procure coal and, therefore, in Requests for Proposals, the 
“certificate of independent price determination” clause should be modified to pre- 
clude the restriction of competition, and the “competition in subcontracting” 
clause made effective by the removal of the exemptive language relating to sales 
agencies. Also recommended is the modification of the noncompetitive discounts 
clause to particularize the quantity discounts which are and are not economically 
and competitively justified, and the elimination of the sole-source effect of ex- 
clusive purchase conditions imposed by the exporter. 


To the Secretary of the Army, April 18, 1968: 


By letter and enclosures dated February 29, 1968, the Director of 
Procurement Policy and Review, furnished our Office with a report on 
the request of Ginsburg and Feldman, attorneys for the Independent 
Miners and Associates, for “clarification, amplification and/or recon- 
sideration and modification” of our decision 47 Comp. Gen. 223, No- 
vember 7, 1967, concerning the procurement of anthracite coal for use 
by the Army at European bases. The attorneys for Independent Miners 


and Associates also have requested that their supplemental protest filed 
on June 13, 1967, and subsequently withdrawn, be considered. The 
supplemental protest was the subject of a report from the Assistant 
Director of Materiel Acquisition dated August 2, 1967. Finally, the 
attorneys for the Independent Miners and Associates have filed an 
additional protest with regard to the fiscal year 1969 request for 
proposals, which was issued on February 23, 1968. 

Our decision of November 7, 1967, dealt with the fiscal year 1968 
procurement of anthracite coal for use in Europe. The fiscal year 1966 
procurement was considered in our decision B-157145, May 3, 1966. 
Additionally, a review of this procurement for fiscal years 1962 
through 1967 has recently been conducted by the General Accounting 
Office, and our draft report has been issued to interested parties for 
comment. The final report is now being prepared and it is anticipated 
that it will be released by May 15, 1968. 

The November 7 decision contained the following statement concern- 
ing the nature and history of this procurement : 


* * * for policy reasons, coal for use by the Army in Europe has been pro- 
cured since 1962 in Europe from Huropean prime contractors, who are required 
by the terms of the annual R¥Ps to supply only American coal procured from 
American ‘exporters, who in turn buy from American mines. Since the beginning 
of this procurement in 1062, the Anthracite Export Association (ABA), which 
is composed of members of*the “Big 6” American mines, and the association’s 
common ‘export company, Foreston Ooal Company (Foreston)—all of whom are 
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potential first or second tier subcontractors to the prime offeror—have joined 
together to fix prices and allocate shares of coal to be supplied through Foreston 
under the authority of the Webb-Pomerene Act, 15 U.S.C. sections 61-65. This 
statute provides immunity from the antitrust statutes in the case of associations 
entered into for the sole purpose of engaging in export trade. * * * 

In our cited decision we held that the language of the clauses in the 
request for proposals requiring certificates of independent price deter- 
mination and competition in subcontracting permitted price fixing 
and allocation practices of AEA and Foreston—the only suppliers 
capable of furnishing the total quantities called for by the RFP—so 
that the competition otherwise contemplated by these clauses was not 
achieved. The decision further held that the price fixing and alloca- 
tion practices permitted by the RFP violated the requirement in the 
procurement statute and the Armed Services Procurement Regulation 
(ASPR) that maximum practicable competition be obtained notwith- 
standing the alleged legality of such practices under the Webb-Pom- 
erene Act. We therefore directed that “effective and meaningful cer- 
tificates of independent price determination and competition in sub- 
contracting clauses be included in future RFPs.” 

The decision also urged expedition of tests being conducted by the 
Bureau of Mines to determine the minimum acceptable specifications 
for ash content and fusion temperature and we suggested, in view of 
the Army’s past experience in accepting and using coal with ash con- 
tent in excess of specification requirements, that “serious consideration 
be given to relaxing at least the ash content requirement before the 
completion of the Bureau of Mines tests.” 

Finally, the decision suggested that the practice of permitting an 
“all or none” quantity discount “from the only bidder capable of sup- 
plying the entire coal requirement be thoroughly reviewed, and if it is 
determined that such practice could result in higher prices the ‘all or 
none’ discount should be eliminated.” 

The protestants contend in essence that the letter and spirit of our 
November 7 decision is not being followed by the Army, as evidenced 
by the Army’s comments submitted with regard to the draft audit re- 
port and by the fiscal year 1969 RFP. Specifically, it is maintained 
that competition is unduly restricted contrary to the requirements of 
the procurement statute and the ASPR because the clauses requiring 
certificates of independent price determination and competition in 
subcontracting as included in the fiscal year 1969 RFP do not comply 
with our November 7 decision that such clauses be made “effective 
and meaningful” in future procurements. It is also contended that the 
continued allowance of “all or none” quantity discounts from prime 
offerors having access to Foreston coal effectively precludes other of- 
ferors from competing on less than the total number of blocks. Lastly, 





564 DECISIONS OF THE COMPTROLLER GENERAL [47 


it is contended that the ash content and fusion temperature specifica- 
tions prescribed in the RFP are in excess of the Government’s mini- 
mum needs and, therefore, such specifications should be relaxed before 
the Bureau of Mines tests are completed. 

Concerning the certificate of independent price determination, the 
protestants point out that the certificate contained in the fiscal year 
1969 RFP does not absolutely preclude the submission of certificates 
altered to reflect price fixing and/or quantity allocation by first or 
second tier subcontractors as directed by our decision, but rather vests 
in the Assistant Secretary of the Army (I&L) the discretion to either 
reject a proposal containing a certificate altered to reflect price fixing 
and quantity allocation or to accept a proposal containing such a 
certificate if such is determined to be in the best interest of the Govern- 
ment. Also, the protestants object to the statement in paragraph 2 of 
the independent price determination clause (SP-8) that deleted or 
modified certificates will not be considered where the deletion or modi- 
fication indicates “any consultation, or price fixing and quantity allo- 
cation,” and, in this regard, direct attention to ASPR 1-115, after 
which the current RFP clause is patterned, which provides for re- 
jection of proposals where certificates are deleted or modified “for the 
purpose of restricting competition.” 

Further, the protestants maintain that clause SP-21, the compe- 
tition in subcontracting clause, has not been made “meaningful” as 
directed by our decision because “It still contains language approving 
the very exclusive agency arrangements which have permitted the 
monopolization of this procurement. These arrangements between 
Foreston and the Big Six suppliers prevent independent exporters 
from putting together a full quantity of coal which meets the specifica- 
tions for offer to European importers.” 

Additionally, the protestants note that the GAO draft audit report 
found that Foreston included the following condition in its offers to 
European importers: 

This offer and any contract which may arise herefrom is conditioned upon your 
purchasing from us exclusively all Anthracite requested by you for supply to U.S. 


Armed Forees under.any award made to you pursuant to the aforementioned 
Request for Proposals. 


The protestants urge that the current competition in subcontracting 
clause be appropriately amended to require European importers to 
certify that “they are not offering to the Army any coal which has been 
offered to them under any restrictive condition or exclusive arrange- 
ment” and “that they have solicited all known U.S. coal export firms 
and sales agencies on an equal and nondiscriminatory basis.” They also 
urge that similar certificates be required from domestic export firms 
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certifying “that they have solicited the maximum number of suppliers 
of prepared coal on an equal and nondiscriminatory basis.” 

In addition to the above contentions concerning competition in sub- 
contracting, the protestants allege that the practice on the part of the 
“Big 6” of refusing to sell to exporters other than Foreston is a con- 
certed action on the part of those producers and, as such, is clearly 
restrictive of competition and therefore precluded by ASPR 3-102(c) 
which provides in part: 


Negotiated procurements shall be on a competitive basis to the maximum 
practical extent. When a proposed procurement appears to be necessarily non- 
competitive, the purchasing activity is responsible not only for assuring that 
competitive procurement is not feasible, but also for acting whenever possible to 
avoid the need for subsequent noncompetitive procurements. This action should 
include both examination of the reasons for the procurement being noncompeti- 
tive and steps to foster competitive conditions for subsequent procurements, * * * 


It is therefore contended that certificates should be required from 
anthracite producers under the competition in subcontracting clause to 
the effect that there has been no concerted refusal to deal with any 
otherwise responsible exporters and that no joint exclusive agency 
relationships exist. 

On the question of the “all or none” quantity discount, the protes- 
tants again maintain, as they did in their protest against the fiscal year 
1968 procurement, that the practice of permitting an “all or none” dis- 
count from the only offeror capable of offering the total RFP quanti- 
ties where the discounts are not related to cost savings has the effect of 
eliminating competition contrary to the competitive requirements of 
the procurement statute and regulation. While not requesting that all 
quantity discounts be eliminated, the protestants suggest that they be 
limited to 100,000 tons, roughly one biock of the annual RFP. 

In this regard, the Director of Materiel Acquisition, in a letter 
dated March 6, 1968, advised us that the Army has reviewed the “all 
or none” discount, as recommended by our decision, and “is of the 
opinion that because of their tendency to eliminate competition in the 
coal procurement it is likely that all or none discounts could in the long 
run have a tendency to result in higher prices to the Government.” 
Accordingly, a provision was inserted in the current RFP in clause 
SP-3, “Basis for Award,” that “The Government reserves the right to 
reject any noncompetitive discounts.” While the letter states that it is 
believed that the Army has authority under ASPR and decisions of our 
Office to reject. proposals containing quantity discounts which are not 
economically justified, in view of the fact that a rejection could result 
in “a higher over-all price paid on the F Y69 solicitation in spite of the 
long-term gain from maintaining competition,” our opinion is sought 
as to whether the quoted provision is legally enforceable. 


313-968 O-69—38 
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With regard to the specifications, the protestants refer to the findings 
contained in our draft report and in our two prior decisions, and main- 
tain that the existing facts warrant relaxation of the specifications 
without waiting for the completion of the Bureau of Mines tests. The 
protestants point out that this Office has found, among other things, 
that substantial quantities of high ash coal have been accepted under 
prior procurements with premiums being paid in some instances where 
the BTU content was in excess of that required by the specifications. 
Also, they refer to our findings that (1) the existing specifications are 
more stringent than those established by the General Services Adminis- 
tration and the State of Pennsylvania with respect to ash content; and 
(2) that the present specifications, based on the recommendations of a 
consultant after a testing period of approximately 2 weeks, did not 
attempt to determine “whether lower grades of anthracite could be 
used in the furnaces and still provide acceptable performance.” The 
protestants further point to the fact that a lower ash fusion tempera- 
ture would not necessarily cause extensive clinkering. The protestants 
conclude that the operating presumption of fact—the Army specifica- 
tions—that 9.75 percent ash content and ash fusion temperature of 
2,800 degrees Fahrenheit represents the minimum needs of the Govern- 
ment is erroneous, and, therefore, should be rejected in favor of “one for 
which there is a very substantial body of convincing evidence.” 

In addition to their general arguments that the specifications should 
be relaxed, the protestants strongly protest against the practice in- 
stituted in fiscal year 1968 of rejecting any shipment of coal exceeding 
the ash content specification. The protestants state that this more 
stringent interpretation of the specifications makes it impossible for 
importers not offering Foreston coal to compete because of the rejection 
of high ash content coal. They observe that it was this change in 
procedure alone which led to the withdrawal of the fiscal year 1968 
offer of DeHumber Handelmaatschappij, the European importer of- 
fering non-Foreston coal. It is pointed out that the Army itself in 
justifying the acceptance of shipments of high ash content coal under 
the fiscal year 1967 contract stated that the average ash content 
throughout the fiscal year was less than the required 9.75 percent, 
and it is argued that the average ash content of all shipments should 
be the criterion rather than the ash content of coal contained in a 
single shiphold. It is also pointed out that the terms of the RFP do 
not require rejection of coal not meeting the ash content requirement ; 
that the practice in the trade is to determine the properties of coal] on 
an average basis; and that the prospect of rejection will result in 
higher prices from those offerors able to compete. The protestants ac- 
cordingly urge that the-Army institute a policy of assessing penalties 
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where average ash content exceeds 9.75 percent, as was done by means 
of an equitable price adjustment under the fiscal year 1967 contract 
for approximately 4,407 tons of high ash content coal received under 
that contract. 

Our November 7 decision restated the general policy expressed in 
the military procurement statute and in ASPR that “reasonable prices 
may be obtained only when there is secured the maximum competition 
possible under the circumstances of the particular procurement.” The 
decision concluded that the statutory and regulatory requirement for 
competition extended to the first and second tier subcontractor level 
because the special nature of the procurement precluded effective com- 
petition at the prime contract level, and, as mentioned above, directed 
that the certificate of independent price determination and competition 
in subcontracting clauses be modified in future procurements to pre- 
clude the price fixing and quantity allocation practices of the AEA. 

While our decision was limited to a specific noncompetitive practice, 
admitted by Foreston and the “Big 6” with respect to pricing certifi- 
cates filed with the contracting officer, we think that its rationale neces- 
sarily extends to any known practices on the part of existing or 
prospective prime and first and second tier subcontractors, the effect 
of which would unduly restrict competition. There would seem to be 
little question that a procurement agency has both the right and 
the duty to provide in its solicitations against any undue restrictions 
on competition at the subcontract level where there is a lack of effective 
competition at the prime contract level. That the need for competition 
extends to all practical levels of participation in Government procure- 
ment is evidenced by ASPR 7-104.40 which requires competition in 
subcontracting in all negotiated procurements over $10,000 where 
award is not on the basis of effective price competition, and by sec- 
tion 23 of ASPR which sets out detailed policies and procedures for 
the guidance of the contracting officer in the evaluation, review, con- 
sent to or approval of subcontracts and subcontracting systems where 
effective competition does not exist at the prime contract level for the 
express purpose of achieving the maximum practicable competition. 

The position informally advanced by representatives of the Army 
with regard to the fact that (1) altered certificates are not precluded 
under the current independent price determination clause, and (2) 
that the exemptive language concerning exclusive sales agencies and 
franchise arrangements in the competition in subcontracting clause 
renders that clause virtually meaningless, is that while the present 
clauses might have a restrictive effect on competition, practical aspects 
preclude corrective action. They observed that the “Big 6” and For- 
eston may refuse to compete for the 1969 procurement if the clauses 
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are modified to obtain maximum competition at the several levels of 
subcontracting. Thus, it is argued that “the maximum practicable 
competition” required by ASPR is already being achieved under the 
current RFP, and that any additional changes in the RFP will jeop- 
ardize the Army’s ability to procure United States mined coal. How- 
ever, we doubt whether the above result will ensue if the current RFP 
is modified to obtain effective maximum competition. 

We are informed that the only substantial market for the sizes of 
anthracite coal involved in the current RFP is that represented by the 
needs of the Army for coal at the European bases. Further, repre- 
sentatives of Foreston and the “Big 6” have implied that the loss of 
the Army coal procurement would have a disastrous effect on the 
anthracite industry. The importance of this procurement to the anthra- 
cite industry is exemplified by the following excerpt from a letter sub- 
mitted to our Office by representatives of Foreston and the “Big 6”: 

In making their offers to exporters, and in the negotiations which follow, pro- 
ducers of Pennsylvania anthracite are in no position to risk the loss of this 
Army procurement program. Demand for Pennsylvania anthracite has declined 
dramatically since World War II. 1966 production was only %th (21.4%) of 
1946 production—a decrease from 60,506,873 to 12,951,000 net tons. In the first 
six months of 1967 production was down 13.4% over the comparable period 
last year. Pressure from competitive fuels has forced the shut down of many 
mines and the closing of many coal mining companies. The plain fact is that, 
to retain any measure of life, the anthracite industry needs overseas sales, 
including particularly the Army program in West Germany. Army negotiators 
are fully aware of this fact, and it plays its part in the negotiations the Army 
conducts, 

Accordingly, it would appear that the continued participation in 
this procurement represents an economic necessity for the larger 
anthracite producers. 

The practical reasons advanced by the Army with regard to the 
exemptive language in the competition in subcontracting clause con- 
cerning exclusive agency arrangements are that exclusive agency 
arrangements are a fact of life in the coal business, engaged in by 
both Foreston and the “Big 6” and by the Independent Miners and 
their exporters. It is also maintained that it is impractical for coal 
suppliers to offer coal on a contingent basis to more than one offeror. 
The portion of the clause in issue provides that the requirement that 
all known suppliers and/or exporters of coal be solicited “is not 
intended to require or encourage any firms to solicit or interfere with 
the business relationships of any competing organization which has 
established legal and proper franchise arrangements with its clients 
or members.” [Italic supplied.] We are advised, however, that For- 
eston does in fact solicit independent suppliers with whom it has no 
agency agreements if coal is not available from its usual sources. We 
doubt whether it is a proper procurement function and responsibility 
to limit the effectiveness of the competition in subcontracting clause 
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by providing an exception in the case of possible private agency 
arrangements. This exception significantly dilutes the practical effect 
of the clause to the detriment of the Government’s announced policy 
to maximize competition. Rather, we believe that it should be left to 
he individual suppliers to elect, independently of Government in- 
volvement, whether they desire to participate in the procurement 
even in the face of restrictive agency arrangements. 

We must conclude, therefore, that there exist no compelling prac- 
tical reasons for not fully implementing our November 7 decision to 
the effect that the independent price determination and competition 
in subcontracting clauses be made “effective and meaningful” in future 
RFPs. Accordingly, the independent price determination clause 
should be modified to explicitly preclude price fixing, quantity allo- 
cation, or other deletions or modifications in certificates for the pur- 
pose of restricting competition. Likewise, the competition in sub- 
contracting clause should be made effective by the removal of the 
exemptive language relating to exclusive sales agencies. 

Additionally, we agree with the contentions of the protestants that 
offers from exporters containing exclusive purchase conditions are 
restrictive of competition. The condition inserted by Foreston in its 
offers to importers, quoted earlier in this decision, attempts to go 
beyond the particular transaction involved to restrict the importer 
from making any purchases of anthracite in addition to that covered 
by the particular offer for delivery to the Army from other exporters. 
Since Foreston has been the only exporter with sufficient quantities 
of coal to meet the total RFP quantities, the importer is forced to 
accept this condition whether or not lesser quantities are available 
at lower prices elsewhere. The condition therefore has the effect of 
freezing out all other exporters and assuring to Foreston a sole-source 
situation. Since this practice obviously is at odds with competition 
as envisaged by ASPR, we must conclude that effective steps should be 
taken promptly to modify the existing RFP to remove the noncompeti- 
tive aspects of the procurement. 

Under the current RFP, the Army “reserves the right to reject any 
non-competitive discounts.” We are in agreement with the statement 
of the Director of Materiel Acquisition in his March 6 letter that the 
rejection of any proposals on an “all or none” quantity discount basis 
that are not economically justified would be legally enforceable be- 
cause it “would be in accordance with a specific condition made known 
to the parties concerned by the terms of the Request for Proposals.” 
While it is conceivable that enforcement of such an RFP provision 
“could * * * result in a higher over-all price paid on the FY 69 
solicitation, in spite of the long-term gain from maintaining competi- 
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tion,” as is stated in the March 6 letter, we think it equally conceivable 
that lower prices could be achieved in fiscal year 1969 if prices are 
quoted on a block-by-block basis under a climate of increased com- 
petition. In any event, we feel that the long-range benefits flowing 
from increased competition outweigh any potential savings on a single 
fiscal year procurement. 

The protestants have expressed the opinion that the provision 
reserving the right of rejection because of noncompetitive discounts 
is too vague to be enforceable because it does not define the term “non- 
competitive.” We agree that the provision does not contain sufficient 
guidance to offerors with regard to what kind of discounts are not 
acceptable, and we therefore conclude that the provision should be 
amended to state with more particularity the type or types of quantity 
discounts which are economically and competitively justified under the 
priced proposal and therefore acceptable, and which type or types of 
discounts are not economically justified or not competitive and there- 
fore must be rejected. 

With regard to the protestants’ allegation that the practice of the 
“Big 6” of refusing to sell to exporters other than Foreston is a con- 
certed action on the part of those producers clearly restrictive of com- 
petition, it is pointed out that such practices are precluded by the 
antitrust laws. In this regard two cases, Klor’s Inc. v. Broadway-Hale 
Stores, Inc., 359 U.S. 207, 79 S. Ct. 705 (1959) and United States v. 
General Motors Corp., 385 U.S. 127, 86 S. Ct. 1321 (1966), are cited for 
the proposition that concerted refusals to deal are prohibited. While 
not contending that our Office should determine such practices to be in 
violation of the antitrust laws, the protestants suggest that the cited 
cases serve as a guidance in determining the noncompetitive nature of 
such practices. We believe that such concerted refusals to deal con- 
stitute noncompetitive procurement practices which should be pre- 
cluded if found to exist in this procurement. However, representatives 


of the AEA have flatly denied that there is any concerted effort to 


refuse to deal with other exporters, and have pointed out that “at least 
one AEA member has offered coal for the Army program through 
both Foreston and another exporter” in the past. 


We therefore cannot conclude on the basis of the present record 
that the “Big 6” have agreed in concert to deal only with Foreston. 


However, if such be the case, or if it is found to have been the case 
in the past, language or certificates designed to preclude this non- 
competitive activity should be inserted in the current RFP. 

On the question of specifications, the Army’s position is that : 
* * * there are many interrelated facets to the anthracite specification, each 


having a bearing upon the other, to the extent that it is impossible to arbitrarily 
change one facet of the specification without knowing exactly what effect such 
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change would have on other facets of the specification and the ultimate ‘product 
that would be obtained. For example, there is a direct correlation between ash 
content/ash fusion temperature and “clinkering,” and without knowing the 
precise limits of acceptability of these elements of the specification, any arbitrary 
change of either or both could well result in delivery of completely unacceptable 
coal. It is the Army goal to establish a formula type approach, similar to that 
used for coal procurement in CONUS, based on the specification limits determined 
by the present test program. This will not be feasible by piecemeal changes to 
the specification. 

In this regard, our May 6, 1966, decision stated that Bureau of Mines 
coal specialists were of the opinion that determination of the Govern- 
ment’s minimum needs could only be determined by actual tests and 
that our Office accordingly could not conclude that the existing speci- 
fications were unduly restrictive. After issuance of our May 6 decision, 
however, it was determined that substantial quantities of nonspeci- 
fication coal had been accepted by the Army with premiums having 
been paid in some instances for coal not meeting the ash content 
specification but exceeding the BTU specification. 

The following statement was made in our November 7 decision on 
this point : 


It seems clear, therefore, that BTU characteristics are more important than 
ash content and that coal containing ash in excess of 9.75 percent could be satis- 
factorily used-so long as it is acceptable from a BTU standpoint. If experience 
in this procurement has shown this to be the case, it is suggested that serious 
consideration be given to relaxing at least the ash content requirement before 


the completion of the Bureau of Mines tests. 


While equitable adjustments were obtained for high ash coal ac- 
cepted under the fiscal year 1967 contract, they were obtained after 
the fact at the direction of the Office of the Assistant Secretary (I&L) 
apparently as a direct result of our interest in the procurement, and 
they were not obtained in prior fiscal years. In explaining why high 
ash coal was accepted in fiscal year 1967, the contracting officer stated 
that it was his belief that “the operation of the adjustment formula 
for BTUs resulted in the Government obtaining adequate monetary 
consideration for the high ash content.” While we think that the 


fact that the Army has accepted and used substantial quantities of non- 
specification coal on the theory that the BTU formula was a sufficient 
control over quality provides strong evidence that relaxation of the 
specifications before completion of the tests would be proper, we are 


reluctant to direct that such action be taken in view of the Army’s 
strong objections. Also, the Bureau of Mines’ position that the Gov- 
ernment’s minimum needs can only be determined by the tests now 
in progress must be given great weight. However, in our opinion, the 
newly instituted practice of rejecting high ash coal is, in effect, a 
change in the application of the specifications and, as such, is incon- 
sistent with the Army’s stated position that piecemeal changes in the 
specifications before receipt of test results are not feasible, Accord- 
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ingly, it is strongly suggested that high ash coal be accepted under 
the fiscal year 1969 contract on the basis of the adjustment formula 
used in fiscal year 1967 procurement or on the basis of the BTU ad- 
justment formula. 


[ B-163496 J 


Transportation—Household Effects—Overseas Employees—Ship- 
ment Incident to Home Leave 


The cost to a civilian employee of transporting a “Hi Fi System” incident to his 
return to his overseas duty station from home leave is not reimbursable under 
orders that authorized the shipment of baggage, which consists of those articles 
a traveler “bags up” and “lugs along,” or has carried for him on his journey 
for his comfort or convenience during the journey or upon arrival at destination. 
Therefore, the “hi fi” not constituting baggage but household effects comparable 
to other instruments which are used for residential or social amusement and 
entertainment, the cost of its transportation may not be allowed on the basis it 
is unaccompanied baggage. 


To J. E. Fowler, Jr., United States Department of the Interior, 
April 18, 1968: 


We refer to your letter of February 5, 1968, concerning the enclosed 
travel voucher in the amount of $150.94 which Donald P. Schlick 
reclaims for the reasons he gives on the voucher and related papers. 


That amount was collected administratively from the sum of $544.50 
otherwise payable for certain travel expenses incurred by Mr. Schlick 
and his dependents incident to their return from Pittsburgh, Pennsy]l- 
vania, to Lahore, Pakistan, after completion of a period of home leave 
under travel authorization No. WO-ADM-56 dated September 21, 
1966. 

The administrative collection of the $150.94 represents an amount 
which the United Despatch Agency, New York, New York, had paid 
on a separate voucher for the transportation of five cases described as 
“Hi Fi System” on bill of lading No. 110-32493 dated January 12, 
1967, by the States Marine—Isthmian Agency, Inc. Such five cases 
were carried by the SS Steel Age from New Orleans, Louisiana, to 
Karachi, Pakistan. The reason for the collection reads in part as 
follows : 

** * This household equipment does not come within the definition of 
“baggage” shipment of which was authorized in Travel Authorization No, WO- 


ADM-56, 9/21/66 cited on carrier’s bill. The definition of baggage is quoted below 
from Section 117e AID Manual Order No. 560.2. 


Baggage—Official and personal property needed for use enroute or immediately 
upon arrival at destination.” 


Mr. Schlick contends that the shipment of the “hi-fi” cases should be 
allowed under the provisions of his travel order and administrative 
regulations permitting shipment of unaccompanied baggage. 
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We point out that not every article of personal property which might 
be treated by the family members as personal effects in and around the 
home could have the nature of baggage. The term “baggage” usually 
is regarded as those articles which the traveler “bags up” and “lugs 
along” or has carried for him on a journey. Such articles generally are 
considered to be for the traveler’s comfort, convenience, adornment, 
etc., during the journey or for such use by the traveler immediately 
upon arrival at destination, depending of course upon the purpose and 
length of the journey, its objects and the owner’s habits, social stand- 
ing and occupation. See Words and Phrases, volume 5, pages 44 to 64. 
In other words, while property which is to be used ultimately as furni- 
ture or as part of the equipment of a residence is to be regarded as 
part of the household effects, it may ordinarily not be regarded as part 
of the baggage. Of course, baggage or luggage may be transported by 
or in separate vehicular facilities or apart from the means of travel 
used by the traveler, but we are aware of no authority which would 
warrant us to hold that the five cases (85 cubic feet or 784 pounds) 
here in question should be considered as baggage. Although the use of 
a “hi-fi” system can be said to supply some personal needs in the resi- 
dence, the movement thereof in this case-seems to have been more in 
the nature of transportation of household effects comparable to that 
of other large instruments which are used for residential or social 
amusement and entertainment. 

In the circumstances and for the reasons indicated above, we con- 
sider the administrative collection of the $150.94 to have been correct. 
Therefore the submitted voucher which is returned herewith may not 
be certified for payment. 


[ B-129426 J 


Courts—Judgments, Decrees, Etce.—Res Judicata—Judgment on 
the Merits 


The dismissal by the United States Court of Olaims of the suit filed by a retired 
Army officer (Ct. Cl. No. 111-64) for increased retired pay which was based 
on the fact that he should have been advanced on the retired list under 10 U.S.C. 
3964 to the rank of major rather than to the rank of captain constitutes a ju- 
dicial determination on the merits and the judgment having become final, the 
matter is now res judicata and, therefore, the officer’s claim for increased re- 
tired pay may not be considered under the rule in 5 Comp. Gen. 334, and in view 
of 28 U.S.C. 2519, prescribing that a final judgment of the Court of Claims 
against a plaintiff bars any further claim against the United States arising out of 
the matters involved in the case or controversy. 


Courts—Judgments, Decrees, Ete.—Res Judicata—Subsequent 
Claims 


Under the doctrine or res judicata, which applies to repetitious suits involving 
the same cause of action, a valid judgment on the merits constitutes an absolute 
bar to a subsequent action on the same claim or demand as the cause of action had 
been extinguished in the court proceedings. 
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To Captain Guy Taylor, April 19, 1968: 


Reference is made to, your letter of March 25, 1968, and enclosures, 
requesting increased retired pay on the basis that your “Retired grade 
[should] be changed from Captain to Major.” 

The record shows that on May 31, 1948, you were placed on the 
retired list as an enlisted member of the Regular Army. Effective 
April 27, 1958, you were advanced on the retired list of the Army to 
the grade of captain under authority of 10 U.S.C, 3964. 

The contention that you should have been advanced to the grade of 
major on the retired list was the primary issue raised in the action 
filed by you on April 24, 1964, in the United States Court of Claims 
(Guy Taylor v. United States, Ct. Cl. No. 111-64). 

You are doubtless aware that on January 7, 1966, the court ordered 
that the defendant’s (Government’s) motion for summary judgment 
“be granted and the petition be dismissed,” and that your motion for 
rehearing was denied on April 15, 1966. See 174 Ct. Cl. 1266. This 
action constituted a judical determination of your suit on the merits 
and since that judgment has become final the matter of your retired 
pay grade is now res judicata. The doctrine of res judicata applies to 
repetitious suits involving the same cause of action. The doctrine is 
to the effect that a valid judgment rendered upon the merits constitutes 
an absolute bar to a subsequent action on the same claim or demand. 
It is a finality as to the claim or demand in controversy and such 
claim or demand cannot again be litigated. A judgment has the effect 
of putting an end to and extinguishing the cause of action which was 
the basis of the proceeding in which the judgment was rendered. See 
Max Bander v. United States, 161 Ct. Cl. 475 (1963), and the Supreme 
Court decisions and legal authorities therein cited. 

In decision of this Office dated November 6, 1925, 5 Comp. Gen. 334, 
it was held (quoting the syllabus) : 


Where an officer of the Navy had filed a claim against the United States for 
retired pay in the Court of Claims and the judgment rendered was adverse to 
him and was not appealed, the administrative officers of the Government are 
without authority to consider the claim and the accounting officers may properly 
apply the principle of res judicata thereto. 


Moreover section 2519, Title 28, U.S. Code, provides as follows: 


§ 2519. Conclusiveness of judgment. 

A final judgment of the Court of Claims against any plaintiff shall forever bar 
any further claim, suit, or demand against the United States arising out of the 
matters involved in the case or controversy. 

In the circumstances stated above we are without authority to 


consider your claim. 
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[ B-163301 } 


Transportation—Dependents—Military Personnel—Dislocation Al- 
lowance—Emergency, Etc., Conditions 


An officer of the uniformed services whose dependents following evacuation from 
his overseas duty station to a temporary safe haven in Europe, pursuant to 37 
U.S.C. 405(a), under orders authorizing further transportation to a place to be 
designated within the United States, etc., return instead to his duty station, may 
not be paid the dislocation allowance prescribed in 37 U.S.C. 407, for the purpose 
of partially reimbursing a member with dependents for the expenses incurred in 
relocating his household, paragraph M9008 of the Joint Travel Regulations 
properly operating to deny the member a dislocation allowance incident to the 
movement of his dependents to a temporary safe haven outside the United States, 
where they did not locate their household or establish a residence and, therefore, 
did not incur the relocation costs contemplated by 37 U.S.C. 407. 


te Captain W. A. Yohey, Department of the Air Force, April 19, 


Further reference is made to your letter of September 14, 1967 (Ref: 
BAAF), and attachments, forwarded here on January 11, 1968, by the 
Per Diem, Travel and Transportation Allowance Committee 
(PDTATAC control No. 67-40), requesting a decision as to the entitle- 
ment of Lieutenant Colonel George Yep, FR-48789, to dislocation al- 
lowance under the circumstances described. 

By Special Order TB-234 dated June 9, 1967, the dependents of 
Colonel Yep were authorized to proceed from Headquarters 7272 Fly- 
ing Training Wing (USAFE), APO New York 09231 (Wheelus Air 
Base, Libya), to Bitburg Air Base, Germany, on June 9, 1967, as a 
result of Project Safehaven. They were authorized further transporta- 
tion by this order to a place in the United States, including Alaska and 
Hawaii, Puerto Rico, or a territory or possession of the United States 
designated by the member or his dependents. 

You say in your letter of September 14, 1967, that Colonel Yep’s 
dependents were evacuated from Wheelus Air Base to Bitburg Air 
Base on June 9, 1967; that they returned to Wheelus Air Base on July 
26, 1967, and that they received evacuation allowances for the entire 
period. You also say that since they remained in the safe haven (tem- 
porary) in Europe, they are not entitled to dislocation allowance under 
paragraph M9008 of the Joint Travel Regulations. However, you 
point out that Public Law 89-608 approved September 30, 1966, 
changed the limitations imposed in 37 U.S.C. 405a(a) with respect to 
evacuation allowances and that 37 U.S.C. 407 authorizes dislocation 
allowance for those personnel entitled to evacuation allowances under 
section 405a (a). 

Section 407 of Title 37, United States Code, provides with certain 
exceptions not pertinent here that wnder regulations approved by the 
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Secretary concerned, a member of a uniformed service whose depend- 
ents are covered by section 405a(a) of that title, is entitled to a disloca- 
tion allowance. Section 405a(a) provides that wnder regulations pre- 
scribed by the Secretaries concerned, when dependents of members of 
the uniformed services are ordered evacuated by competent authority, 
they may be authorized such allowances as the Secretary concerned 
determines necessary to offset the expenses incident to the evacuation. 
Section 405a(a) also provides that a dependent ordered evacuated by 
competent authority includes : 

(1) a dependent who is present at or in the vicinity of the member’s duty 
station when the evacuation of dependents is ordered by competent authority 
and who actually moves to an authorized safe haven designated by that au- 
thority, whether such safe haven is at or in the vicinity of the member’s duty 
station or elsewhere; * * * 

Paragraph M9008 of the Joint Travel Regulations provides that 
when dependents are evacuated to a place designated by the member 
or the dependents under the provisions of paragraph M7101, item 1, 
as the place at which the dependents intend to reside until such time 
as they may rejoin the member at his duty station, a dislocation allow- 
ance in an amount equal to 1 month’s basic allowance for quarters is 
payable. 

Paragraph M7101 of the Joint Travel Regulations provides that 
when, due to unusual or emergency circumstances (such as war, riots, 
civil uprisings or unrest, adverse political conditions, denial or revo- 
cation by host government of permission to remain, national disaster, 
epidemic, or similar circumstances of comparable magnitude), the 
evacuation of dependents of a member of the uniformed services is 
authorized or approved by the Secretary of the service concerned, his 
designated representative, or other competent authority, transporta- 
tion for such dependents (without regard to rank or grade of the 
member) will be authorized from the overseas area to: 

1. a place in the United States, including Alaska and Hawaii, Puerto Rico, 
or a territory or possession of the United States designated by the member 
or his dependents ; or 

2. a temporary (safe haven) location inside or outside the United States as 
may be authorized or approved by the Secretary of the service concerned, or his 


designated representative, pending subsequent transportation to a place desig- 
nated under item 1. 


In a letter dated August 24, 1967, accompanying his claim, Colonel 
Yep points out that section 405a(a), prior to its amendment by Public 
Law 89-608 approved September 30, 1966, provided for payment of 
evacuation allowances only when dependents were evacuated by com- 
petent authority “from places outside the United States to places in- 
side the United States,” but that such restriction was removed by the 
1966 amendment. On that basis, he contends that the restriction in 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 577 


paragraph M9008 is contrary to the law and without effect to deny him 
a dislocation allowance. 

Section 405a does not prescribe the allowances payable incident to 
the evacuation of a member’s dependents, but provides that under 
regulations prescribed by the Secretaries concerned, they may be 
authorized such allowances as the Secretary determines necessary to 
offset expenses incident to the evacuation. 

Likewise, as we have indicated above, section 407 provides that 
under regulations approved by the Secretary concerned, a member 
whose dependents are covered by section 405a(a) is entitled to a dis- 
location allowance. Thus, neither section 405a nor section 407 is self- 
executing, but both sections require implementing regulations issued 
within the scope of the sections to carry them into effect. 

The purpose of the dislocation allowance (paragraph M9000) is to 
partially reimburse a member with dependents for the expenses in- 
curred in relocating his household. Paragraph M9008 contemplates 
payment of the allowance when dependents are evacuated to a place 
designated under paragraph M7101-1 as a place where they will locate 
their household and establish a residence until such time as they will 
rejoin the member. Dependents who are evacuated to a temporary 
(safe haven) location under paragraph M7101-2, with the expectation 
of being moved to the place designated under item 1 of that para- 
graph or returned to the member’s station, ordinarily do not locate 
their household and establish a residence at the temporary location 
and the expenses of relocating the household to such temporary loca- 
tion generally are not incurred. 

Therefore, we are of the opinion that the provisions of paragraph 
M9008 which operate to deny a dislocation allowance incident to the 
movement of dependents to a temporary (safe haven) location are in 
accord with the intent of section 407 and that it was clearly within 
the authority of the Secretaries concerned to issue such implementing 
regulations. 

Accordingly, payment of the dislocation allowance to Colonel Yep 
is not authorized and the enclosures which accompanied your request 
for decision will be retained here. 


[ B-163826 J 


Fees—License, Permit, Etc., Fees—Prohibition 


The fee imposed by a Montana State Statute to certify Bureau of Reclamation 
water and waste water operators responsible for implementing Federal water 
pollution programs may not be paid by the Bureau from appropriated funds, 
absent authority for payment of such fees in the Federal Water Pollution Control 
Act, in view of the principle, based on the supremacy clause, Article VI, clause 2, 
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of the Constitution, that a State cannot require Federal employees to obtain 
licenses or permits in the performance of their official duties when they are 
engaged in occupations which are the subject of State regulations applicable to 
the general public. 


To C. H. Lucas, Department of the Interior, April 22, 1968: 


This is in reply to your letter of March 12, 1968, with which you 
forwarded for advance decision a voucher drawn in favor of the 
Montana Board of Certification for Water and Waste Water Oper- 
ators in the amount of $36 representing fees required to accompany 
the application of Bureau of Reclamation employees for certification 
as water and waste water operators. 

You have reviewed the decisions of this Office reported in 3 Comp. 
Gen. 663 and 6 Comp. Gen. 432 and do not feel that you may properly 
certify the voucher. However, you state that payment requested by 
the State of Montana may be justified because of the circumstances 
set out in the memorandum enclosed with your letter and the language 
of the Federal Water Pollution Control Act, as amended, 33 U.S.C. 
466, et seq. 

The importance and magnitude of the water pollution program 
instigated by the Department of the Interior and the Bureau of 
Reclamation leads the Regional Director of the Bureau of Reclamation 
to believe that the Bureau of Reclamation should pay the fees. 

It is stated in the memorandum enclosed with your letter that begin- 
ning with the Water Pollution Control Act of 1948, Congress has been 
attempting to establish an effective program for water pollution 
control. In search of a more effective program, that act has been 
amended in 1956, 1965 and 1966. The declared policy of Congress under 
the act is to recognize, preserve, and protect the primary responsibili- 
ties and rights of the States in preventing and controlling water pol- 
lution. The act specifically provides that it shall not be construed as 
impairing or in any manner affecting any right or jurisdiction of the 
States with respect to the waters (including boundary waters) of the 
States. Section 10 of the Federal Water Pollution Control Act, as 
amended, 38 U.S.C. 466g, provides procedures for the adoption of 
water quality criteria for interstate waters within the States and for 
the implementation and enforcement of the water quality criteria 
adopted. 

It is also stated in the memorandum that the State of Montana has 
been working toward the effective abatement of water pollution within 
the State through the adoption of water quality standards. A 1967 
enactment of the Montana State Legislature requires all water and 
waste water operators in the State to be certified because of a finding 
that health and welfare are jeopardized when nonqualified persons are 
operating water treatment and waste water treatment facilities. Water 
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and waste water treatment facilities in the State of Montana are located 
within Region 6 of the Bureau of Reclamation at Yellowtail Dam and 
Canyon Ferry Dam. 

The memorandum further states that the Water Pollution Control 
Act and Executive Order No. 11288, 31 F.R. 9261, require Federal 
installations to provide secondary treatment or its equivalent for all 
wastes except cooling water and fish hatchery effluents. The Bureau of 
Reclamation maintains surveillance and reviews activities to assure 
that pollution control standards are met on a continuing basis and that 
Federal departments and agencies, consistent with United States 
interests and available appropriations, cooperate with the Secretary 
of the Interior and with State and interstate agencies and munici- 
palities in preventing or controlling water pollution. 

It is also stated in the memorandum that the treatment facilities at 
Yellowtail and Canyon Ferry will provide the equivalent of secondary 
treatment if properly operated. Pollution can occur with the best of 
facilities if improperly operated. Therefore training and certification 
of the operators would be a step forward in Federal and State coopera- 
tion. Under the State law an initial and annual fee is charged by the 
State for certification. The money collected is deposited by law with 
the State Treasurer in the “Water and Waste Water Operators Certifi- 
cation Examining Board Account” to pay the expenses of the Board 
and for no other purpose. 

You also enclosed a copy of a letter dated January 3, 1968, to the 
Regional Director of the Bureau of Reclamation, Billings, Montana, 
from the Secretary of the Montana Board of Certification for Water 
and Waste Water Operators which included a copy of the 1967 enact- 
ment of the Montana State Legislature, sections 5901 through 5912 of 
Title 69, Revised Code of Montana, relating to “Certification of Mon- 
tana Water and Waste Water Plants and Distribution System 
Operators.” 

It appears from that letter and from the enactment that certification 
is required of all water treatment, water distribution systems and waste 
water treatment operators in Montana that are in responsible charge of 
their plants. Persons employed on July 1, 1967, are eligible for certifi- 
cation without examination for the particular job that they were doing 
at that particular plant on that date. However, such persons must com- 
plete an application and submit it with a certificate of employment and 
the necessary fees. The fee is based upon the classification of the plant 
and distribution systems at which the operator is employed. The cer- 
tificate attests to the competency of the operator and includes the classi- 
fication of the works which he is qualified to supervise. Certificates are 
to be issued from the first day of July each year through the following 
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30th day of June. After payment of the initial fee each certificate 
holder is to pay on or before the first day of each certificate year a 
renewal fee in accordance with the following schedule: 


Class I — twenty dollars ($20) 
Class II — fifteen dollars ($15) 
Class III — ten dollars ($10) 
Class TV — five dollars ($5) 
Class V — three dollars ($3) 


Section 5911 of Title 69 of the Revised Codes of Montana makes it 
unlawful, 1 year following the effective date of the act, to operate 
a treatment plant or distribution system without a certified operator 
and also makes it unlawful for any person to perform the duties of an 
operator without being duly certified. Section 5912 provides further 
that “Any person, firm, or corporation, both municipal and private, 
violating any provisions of this act or the rules and regulations adopted 
hereunder is guilty of a misdemeanor. Each day of operation in viola- 
tion of this act or any rules and regulations adopted hereunder shall 
constitute a separate offense.” The listing of those covered by this penal 
provision is similar to the listing in section 5911 relating to unlawful 
operation. Neither listing purports to include the United States. 

Notwithstanding the statement appearing in the memorandum 
attached to your letter, we have found nothing in the State law which 
purports to provide training for the operators to whom licenses are 
issued, 

We have carefully examined the provisions of the Federal Water 
Pollution Control Act, as amended. Although there are many refer- 
ences to the States and the appropriation of sums of money for grants 
to States and interstate agencies and for allotments to the States are 
authorized, we do not find anything which specifically or by neces- 
sary implication would authorize the United States to pay fees such 
as are here invoked. In the absence of some such congressional author- 
ization, the decisions reported in 3 Comp. Gen. 663, and 6 Comp. Gen. 
432, which you cited in your letter are controlling. 

The first of those cases 3 Comp. Gen. 663 concluded that credit could 
not be allowed in connection with the settlement of the accounts of the 
postmaster at Brooklyn, New York, in the amount of $15 paid to three 
post office clerks as reimbursement for the amount expended by them 
for permits issued by the Fire Department of the city of New York cov- 
ering certificates of fitness to take charge of gasoline pumps at the 
Brooklyn Post Office. The decision pointed out that the uniform hold- 
ing of the accounting officers has been that a State may not require 
Federal employees to obtain licenses or permits in the performance of 
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their official duties when they are engaged in occupations which are the 
subject of State regulations applicable to the general public. 

The decision quoted from the case of Johnson v. Maryland, 254 U.S. 
51 (1920), which held that an employee of the Post Office Department 
of the United States was improperly arrested, convicted, and fined for 
driving a motor truck in the transportation of mail over a post road 


from Mt. Airy, Maryland, to Washington, D.C., without having ob- 
tained a license from the State. The question as stated by the court was: 

* * * The facts were admitted and the naked question is whether the State 
has power to require such an employee to obtain a license by submitting to an 


examination concerning his competence and paying three dollars, before perform- 
ing his official duty in obedience to superior command. 


The court concluded by saying: 


It seems to us that the immunity of the instruments of the United States from 
state control in the performance of their duties extends to a requirement that 
they desist from performance until they satisfy a state officer upon examination 
that they are competent for a necessary part of them and pay a fee for permission 
to go on. Such a requirement does not merely touch the Government servants 
remotely by a general rule of conduct; it lays hold of them in their specific at- 
tempt to obey orders and requires qualifications in addition to those that the 
Government has pronounced sufficient. It is the duty of the Department to employ 


persons competent for their work and that duty it must be-presumed has been 
performed. 


That decision of the Supreme Court, which followed earlier decisions 
of that court, has been cited and followed by the accounting officers 
and by the courts for many years. See Mayo v. United States, 319 U.S. 
441 (1943), Leslie Miller, Inc. v. Arkansas, 352 U.S. 187 (1956), Pub- 
lie Utilities Commission of California v. United States, 355 U.S. 534 
(1958). 

The principle of these decisions is based upon the supremacy clause, 
Article VI, clause 2, of the Constitution of the United States. With 


reference to that clause the Supreme Court stated in McCulloch v. The 
State of Maryland, 4 Wheat. 316, 436 (1819) : 


The Court has bestowed on this subject its most deliberate consideration. The 
result is a conviction that the States have no power, by taxation or otherwise, 
to retard, impede, burden, or in any manner control, the operations of the con- 
stitutional laws enacted by Congress to carry into execution the powers vested 
in the general government. This is, we think, the unavoidable consequence of that 
supremacy which the constitution has declared. 


In addition to 6 Comp. Gen. 432, also cited in your letter, which held 
that funds appropriated for the Government Printing Office were not 
available to pay for drivers’ permits to employees of the Government 
Printing Office regularly assigned by the Public Printer to operate 
Government-owned motor vehicles in the discharge of official duty, 
see the following: 

22 Comp. Gen. 537 which held that employees of the Office of Civilian 
Defense, who had been designated to serve as guards in the supply 
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depot at Chicago, Illinois, if required to carry firearms for the protec- 
tion of Federal property, were not required to comply with an ordi- 
nance of the city of Chicago, which required anyone carrying firearms 
to hold a special police commission, therefore appropriations for the 
expenses of the Office for Emergency Management were not available 
for the payment of a fee for such a commission. 

31 Comp. Gen. 81 which held that appropriated funds could not be 
used to reimburse an employee of the Forest Service in the amount of 
$2 for examination as a projectionist and a like amount for a license 
which he had paid to the Commonwealth of Pennsylvania to operate a 
16 mm. motion picture projector when the employee’s duties required 
him to operate such a projector. 

46 Comp. Gen. 695 which held that appropriated funds were not 
available to pay State license fees for medical doctors of the Public 
Health Service who are detailed or assigned to work with State or 
local health agencies. 

It necessarily must be concluded that the voucher involved may not 
be certified for payment. 


[ B-163827 J 


Officers and Employees—Transfers—Relocation Expenses—Effec- 
tive Date—Sales Agreement Prior to July 21, 1966 


A civilian employee who before reporting to his new duty station on August 26, 
1966, and prior to the effective date of Public Law 89-516, agreed to sell his resi- 
dence at his old duty station and accepted a deposit of “earnest money” with the 
understanding the balance would be paid upon transfer of title, is entitled to 
closing costs under Bureau of the Budget Circular No. A-56, which provides for 
the allowance of reimbursable expenses incurred on or after July 21, 1966, as the 
sale of the residence became final on August 1, 1966, when the settlement agree- 
ment was executed and the title to the residence transferred. 


To Major C. C. Van Siclen, Jr.. Department of the Air Force, 
April 23, 1968: 


This refers to your undated letter, with enclosures, reference SACA, 
forwarded here by the Per Diem, Travel and Transportation Allowance 
Committee on March 15, 1968, PDTATAC Control No. 68-14, request- 
ing our decision whether payment may be made of $959.45 represent- 
ing closing costs of the sale of a residence of Mr. Russel E. Philip, a 
civilian employee of the Department of the Air Force. 

By order dated July 26, 1966, Mr. Philip was transferred from Olm- 
sted Air Force Base, Pennsylvania, to Kelly Air Force Base, Texas. 
He reported for duty at the new duty station August 29, 1966. On 
June 27, 1966, before his departure from his old duty station and some 
24 days before the effective date of Public Law 89-516, 5 U.S.C. 5724, 
Mr. Philip signed an agreement to sell his residence. However, the 
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sale was not final until August 1, 1966, when the settlement agreement 
was executed and he paid the closing costs of the sale. 

Section 23(4) of Public Law 89-516, 5 U.S.C. 5724a, provides for 
reimbursement to the employee of expenses of the “sale” of the resi- 
dence at the old official station. Bureau of the Budget Circular No. 
A-56, revised October 12, 1966, issued pursuant to Public Law 89-516 
provides for the allowance of expenses that are reimbursable under 
the provisions of the statute which are incurred on or after July 21, 
1966. Your doubt in the matter arises as to when the sale of the resi- 
dence actually occurred. 

The agreement of sale entered into on June 27, 1966, provided for 
the deposit of $500 earnest money and the balance of the money to be 
paid on or before August 29, 1966, upon transfer of title. 

It has been held that a written contract whereby the owner of certain 
described property agrees to sell it and the other party to the contract 
agrees to buy it for a stated price to be paid in cash, the act of sale to 
be passed within a time specified, the party proposing to buy deposit- 
ing a sum to become a part of the purchase price, is not a complete 
“sale” but only an “agreement for the sale” with the payment of earnest 
money. Maloney v. Aschaffenburg, 78 So. 761, 764; also, that an agree- 
ment of sale is an undertaking to execute and deliver an instrument of 
conveyance and the latter is sometimes separate and apart from the 
agreement of sale itself. Smith v. Messner, 92 A.2d 417, 418, 372 Pa. 60; 
and that the “sale of land” is the actual transfer of title from the 
grantor to the grantee by appropriate instrument of conveyance. 
Keoghv. Peck, 147 N.E. 266, 269. 

Our view is that the word “sale” as used in the statute and regula- 
tions here involved refers to the transfer of title which usually does 
not occur until time of settlement. Since the settlement and transfer 
of title in this case did not actually occur until August 1, 1966, the ex- 
penses incurred by Mr. Philip incident to the sale of his residence at 
the old duty station fall within the provisions of Public Law 89-516, 
approved July 21, 1966, and the implementing regulations promul- 
gated by the Bureau of the Budget. 

Therefore, the voucher which is returned herewith may be paid if 
otherwise correct. 


[ B-157586 J 


Family Allowances—Separation—Type 2—Common Residence— 
Management and Control of Member 


The common residence rule for determining entitlement to the $30 monthly 
family separation allowance authorized by 37 U.S.C. 427(b) appearing to have 
been the basic consideration of Congress in authorizing the allowance, even 
though a showing of actual expenses is not required, 47 Comp. Gen. 431, holding 
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the allowance is not payable during periods of involuntary separation of a mem- 
ber of the uniformed services from his family if his Slane dependents are 
living in a residence that is not subject to his management and control and for 
which he is not responsible, is sustained and should be implemented if Congress 
fails to authorize such payments prior to the adjournment of the second session of 
the 90th Congress. Questions that arise concerning section 427, which cannot be 
resolved under decisions of the Comptroller General may be submitted. 


To the Secretary of Defense, April 24, 1968: 


Reference is made to letter of March 28, 1968, from the Assistant 
Secretary of Defense (Comptroller) requesting (1) reconsideration 
of decision of February 9, 1968, 47 Comp. Gen. 431, to the Secretary 
of the Navy, holding certain family separation allowance payments 
to be illegal, and (2) if such decision must be sustained, that we per- 
mit the illegal payments to continue to be made until the matter is 
submitted to and considered by the Congress. The request was assigned 
Committee Action No. 414 by the Department of Defense Military Pay 
and Allowance Committee. 

In the decision of February 9, 1968, we advised the Secretary that 
the family separation 1llowance of $30 per month authorized by 37 
U.S.C. 427(b) is not payable during periods of involuntary separa- 
tion of a member of the uniformed services from his family if his 
primary dependents—wife or child—are living in a residence not sub- 
ject to the member’s management and control and for which he has no 
responsibility. 

The Assistant Secretary states that the law (37 U.S.C. 427(b)) re- 
lating to the payment of family separation allowance of $30 per month, 
authorizes the payment of such allowance to a member with depend- 
ents, in addition to any other allowance if— 


(1) the movement of his dependents to his permanent station or a place near that 
station is not authorized at the expense of the United States under section 406 of 
this title and his dependents 4o not reside at or near that station ; 

(2) he is on duty on board a ship away from the home port of the ship for a 


continuous period of more than 30 days ; or 
(3) he is on temporary duty away from his permanent station for a continuous 
period of more than 30 days and his dependents do not reside at or near his tem- 


porary duty station. 
Therefore, he concludes that : 


The Congress clearly enunciated in the law the specific conditions under which 
it intended that such allowance would be paid, and if the Congress had intended 


to impose a fourth condition— 
(4) if the primary dependent is living in a residence subject to the member’s 


management and control. 
—it seems reasonable to us to assume that specific language would have been in- 


eluded in the bill to retiect such intention. 

The Assistant Secretary further says that while the decision of 
February 9. 1968, quotes testimony of the Secretary of the Navy to 
the effect that the $30 per month allowance will offset, in a modest 
way, “the additiona] expenses of plumbers, electricians, carpenters, 
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and general handymen which the family budget must bear when the 
husband is absent,” neither the law nor our decision requires a show- 
ing that such expenses were actually incurred immediately prior to, or 
after, the member is separated from his family. Therefore, he con- 
cludes it is difficult to completely rationalize the requirement that the 
dependent must live in a residence subject to the member’s manage- 
ment and control to entitle the member to the allowance. 

In addition, he states that many members reside in apartment houses 
where the additional items of expense referred to by the Secretary of 
the Navy are the-responsibility of the landlord. Therefore, he con- 
tends that the fact that none of these additional expenses are incurred 
by the dependents should not operate to deny entitlement to the $30 
per month allowance. Also, he says where the wife of a member shares 
an apartment with the wife of another member it would be difficult to 
establish a common residence subject to the control of one of the 
members. 

The statutory provisions for family separation allowance, 37 U.S.C. 
427, were added by Public Law 88-132, approved on October 2, 1963. 
Prior to the approval of the act, the Department of Defense (in Mili- 
tary Pay and Allowance Committee Action No. 328) considered 27 
questions as to the application of the proposed act. These questions 
were presented to us for decision by letter dated September 26, 1963, 
from the Assistant Secretary of Defense. 

Notwithstanding the present suggestion that entitlement to the $30 
allowance should be determined on the bare language of section 427(b) 
without resort to the legislative history to find the purpose of the 
Congress in enacting that section, the Department itself, in 1963, 
pointed to the legislative history of section 427(b) to show that the 
purpose of this allowance is to compensate members for the extra 
expenses incurred as a result of being away from their dependents for 
an extended period of time. In Committee Action No. 328 the legisla- 
tive history was quoted to show that “The extra expenses include such 
matters as home and automobile maintenance and increased child care 
costs.” And, the Committee referred extensively to the rationale of 
the section as disclosed by the legislative history to justify its views 
as to the answers that should be given to the questions presented. 

In our decision of October 9, 1963, 43 Comp. Gen. 332, in response 
to that request we agreed with the Committee as to the purpose of 
section 427(b) as shown by the legislative history, and pointed out 
that since sections 427(a) and 427(b) (1) provide for payment of two 
separate allowances to a member for the same service there was ample 
justification for examining the legislative history to determine the 
congressional intent and purpose in enacting such unusual and seem- 
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ingly ambiguous provisions. See pages 350-351 of that decision. For 
the reasons there stated we are of the opinion that it is proper 
to examine the legislative history of section 427 in construing its 
provisions. 

Also, in this regard, as the Assistant Secretary points out, we have 
rendered a number of decisions at the request of the Department of 
Defense on the subject of the family separation allowance. The con- 
clusions reached in those decisions were based largely on the intent of 
Congress as reflected in the legislative history and, insofar as we are 
aware, our resort to the legislative history to determine the intent of 
Congress in providing for payment of the family separation allow- 
ances has not heretofore been questioned. Without the aid of the 
legislative history of the various laws involved it is doubtful that 
some of those conclusions could have been reached under the literal 
language of the statutes. See, for example, decision of April 12, 1966, 
45 Comp. Gen. 633, approving, in otherwise proper cases, credit of the 
$30 family separation allowance for members in a missing status. 

Moreover, the language of the statute lends support to the view that 
the allowance is payable only where the member is responsible for 
the expenses of maintaining a household for his dependents. It plainly 
precludes payment of the allowance in the case of members whose 
dependents occupy public quarters, apparently because maintenance 
costs in such cases are the responsibility of the Government. 

In the decision of October 9, 1963, we further said that, generally, a 
member would not be entitled to the allowance unless he and his de- 
pendents were residing together immediately preceding the duty 
involved and the separation results from such assignment. In Com- 
mittee Action No. 329, the Department did not question the common 
household rule enunciated in that decision as a basis for determining 
entitlement to the $30 monthly family separation allowance, but ques- 
tioned our conclusion that payment under section 427(b) was not 
authorized unless the member and his dependents were residing to- 
gether immediately preceding the duty assignment resulting in their 
separation. This conclusion was modified in decision of November 22, 
1963, 48 Comp. Gen. 444, but no change was made with respect to the 
requirement that the member maintain a common residence for his 
dependents which he could share with them when circumstances might 
permit. The same principle was further applied in subsequent decisions 
cited in the decision of February 9, 1968. Thus, that decision was an 
affirmation of prior similar decisions. 

No doubt Congress was aware that some dependents would reside 
in apartments and ‘that the household expenses resulting from the 
member’s absence will vary in different circumstances. It seems clear, 
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however, that the expense incident to the member’s maintaining a 
household for his dependents was a basic consideration in authorizing 
the allowance even though a showing of actual expenses is not required. 
We believe that if our decisions are properly implemented and applied 
they will generally provide a basis to resolve questions that arise in the 
administration of the section. And, if questions arise that cannot be 
resolved under those decisions, they, of course, may be submitted here 
for decision. 

Since it is our opinion that the decision of February 9, 1968, accords 
with the purpose and intent of the statute and represents a proper 
interpretation and application of the law, it is sustained. We will not 
insist on immediate discontinuance of the payments in question, how- 
ever, in view of the representations and arguments made in the As- 
sistant Secretary’s letter and his request that we permit the services 
to continue such payments “until the matter is submitted to and con- 
sidered by the Congress.” 

Steps should be taken to implement the decision of February 9 
immediately upon adjournment of this second session of the 90th 
Congress unless, prior to such adjournment, legislation shall have been 
enacted to authorize such payments. 


[ B-163470 J 


Pay—Promotions—Temporary—Effective Date—Members in a 
“Missing Status” 


Although in view of the absence of language similar to that contained in section 
5787, an acceptance is required to make a temporary promotion under 10 U.S.C. 
5784 legally effective for the purpose of receiving the pay and allowances of the 
higher grade, to deny Navy ensigns and Marine Corps second lieutenants in a 
“missing status” the benefits of the temporary promotions prescribed by section 
5784 on the basis of the acceptance requirement would defeat the objective of the 
Missing Persons Act. Therefore, the pay account of a Marine Corps second 
lieutenant temporarily promoted under section 5784 to first lieutenant while in 
a missing status may be credited with the increased pay and allowances of the 
higher grade from the date administratively determined under the authority of 37 
U.S.C. 556 to be the date the officer would have accepted the promotion. 


Pay—Promotions—Temporary—Acceptance of Promotion 


The personal act of accepting a temporary promotion under 10 U.S.C. 5784 by 
individuals other than those in a “missing status” within the purview of the 
Missing Persons Act could be met for Navy ensigns and Marine Corps second 
lieutenants for the purpose of achieving the earliest possible date of precedence 
in the rank to which temporarily promoted by providing that the effective date 
of the temporary promotion would be the future date specified in the order 
announcing the promotion or a later actual date of acceptance by the officer, 
accomplished over his signature. 
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Pay—Promotions—Temporary—Termination of |©Temporary 
Appointment 

To meet the problems arising by reason of the absence in 10 U.S.C. 5784, author- 
izing the temporary promotion of Navy ensigns and Marine Corps second 
lieutenants, of language similar to that contained in section 5787 entitling 
temporarily promoted Navy and Marine Corps officers to the pay and allowances 
of the higher grade from the date the promotion is made, and providing that 
upon the termination or expiration of the temporary appointment, the officer 
shall have the grade he would hold if he had not received a temporary promotion, 
will require remedial legislation that would be retroactively effective to the 
extent, at least, of rectifying any legal deficiency in superseding appointment 
actions issued under section 5784 to the officers serving under prior promotions 
effected pursuant to section 5787. 


To the Secretary of the Navy, April 24, 1968: 


Reference is made to letter of February 22, 1968, from the Under 
Secretary of the Navy supplementing the request of Lieutenant 
Colonel I. L. Ray, United States Marine Corps (a disbursing officer) 
presented in her letter of January 19, 1968, for a decision whether a 
promotion effected pursuant to the provisions of 10 U.S.C. 5784 may 
be given effect for pay and allowance purposes in the absence of an 
acceptance thereof by the officer concerned. The request for decision 
was assigned control number DO-MC-964 by the Department of 
Defense Military Pay and Allowance Committee. 

The particular case submitted by Colonel Ray concerns First 
Lieutenant Lawrence N. Helber, 081419, U.S. Marine Corps, who on 
January 24, 1966, while serving as a second lieutenant, entered a 
“missing status” within the purview of the Missing Persons Act (now 
codified in chapter 10, sections 551-558, Title 37, U.S. Code). Lieutenant 
Helber’s “missing status” has been continued in accordance with the 
review provisions of 37 U.S.C. 555(a) and he has not been able to 
accept the temporary appointment to the grade of first lieutenant in 
the Marine Corps which was issued April 6, 1967, under authority of 
10 U.S.C. 5784. 

Colonel Ray points out (1) that Rule 5, Table 1-2-2 in Department 
of Defense Military Pay and Allowances Entitlements Manual of 
January 1, 1967, provides that an increase in pay and allowances 
incident to a temporary promotion made under authority of section 
5784 becomes effective on “date of acceptance of appointment ;” (2) 
that unlike some other provisions in Title 10, U.S. Code, section 5784 
does not specify the effective date for pay and allowances in the cases 
of promotions effected thereunder; (3) that she is unaware of any 
other statutory provision which fixes an effective date for pay and 
allowances for promotions made under section 5784; and (4) that in 
decision of July 7, 1950, 30 Comp. Gen. 2, it was held that a person 
who accepts a temporary appointment made under authority of sec- 
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tion 302, Officer Personnel Act of August 7, 1947, ch. 512, 61 Stat. 
829-831 (the legislative antecedent of section 5784) is not entitled to 
the increased pay and allowances of the higher temporary grade or 
rank to which so promoted prior to the date of acceptance of the 
temporary (promotion) appointment. 

The Under Secretary refers to certain problems confronting the 
Navy and Marine Corps with respect to the accelerated temporary pro- 
motions currently being made from ensign to lieutenant (jg) in the 
Navy and from second lieutenant to first lieutenant in the Marine 
Corps under present day to day naval operations. It is stated that most 
of such promotions are being made under authority of section 5784 
after the officers concerned have served a certain number of months 
as ensigns or second lieutenants, as the case may be, but less than the 
3-year period of service prescribed in 10 U.S.C. 5788 for promotion 
to such higher grades. 

In view of the specific statutory language contained in subsection 
(g) of section 5787 (similar language is not contained in section 5784), 
a temporary promotion effected under authority of section 5787 en- 
titles the individual concerned to the pay and allowances of the higher 
temporary grade from the date the promotion is made. However, sub- 
section (j) of section 5787 expressly provides that when a temporary 
appointment made under that section terminates or expires, the member 
concerned shall have the grade he would hold if he had not received 
such temporary appointment. Hence, the Under Secretary emphasizes 
the need for making certain temporary appointments under section 
5784 rather than section 5787 so as to enable the officers concerned to 
meet the service in grade prerequisites for career advancement in the 
naval service. 

The Under Secretary also adds that past practice in the naval serv- 
ice had been not to give any effect to the promotion of an ensign or 
second lieutenant to the next higher grade where such promotion was 
made under authority of section 5784 until the individual concerned 
had executed some document firmly evidencing acceptance of the pro- 
motion. It is reported that while such practice caused occasional prob- 
lems, gross inequities in large numbers did not arise until the com- 
mitment of major Naval and Marine Corps forces in Vietnam. 

The Under Secretary points out that continuation of past practices 
will result in the loss of very important precedence by many officers 
who on the day that they otherwise would have become entitled to the 
promotion are physically unable to execute some formal documentary 
evidence of their “acceptance” of such advancement in grade. Such 
instances occur, it is stated, when the officer concerned is a prisoner of 
war, missing in action, on a combat mission or patrol, on temporary 
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duty away from his unit, on leave, or in transit to another duty station, 
situations which are mentioned as frequently arising in the everyday 
performance of assigned naval duties, 

It is stated that in view of this problem the Commandant of the 
Marine Corps and the Chief of Naval Personnel requested the Judge 
Advocate General of the Navy to examine the requirement for an 
“acceptance” of a promotion made under authority of section 5784. 
The latter official concluded that “acceptance” of a promotion made 
under section 5784 may be presumed, as a matter of law, unless the 
officer in question declines the promotion at the time it is to become 
effective or at some subsequent date. The Under Secretary adds that 
cn the basis of the Judge Advocate General’s opinion and the rec- 
ommendations of the Commandant of the Marine Corps and the Chief 


of Naval Personnel: 


I have authorized the promotion of certain officers under the authority of 10 
USC 5784 and the use of the legal presumption of their “acceptance” of those 
promotions. 


The Under Secretary then refers to Colonel Ray’s request for an 
advance decision stating that such request— 


* * * is actually concerned with whether the legal presumption of “accept- 
ance” of promotions under 10 USC 5784 is applicable to the entitlement to in- 
creased pay and allowances, as well as to fixing the officers’ dates of rank as the 
Judge Advocate General has held. 


In conclusion it is requested that in our response to the disbursing 
officer we treat specifically : 


* * * with the question of presuming, for purposes of pay and allowances, the 
“acceptance” of promotions made under the authority of 10 USC 5784, assuming, 
of course, that the presumption is properly recorded after being made by an 
appropriate authority. 

In the event it is determined that the presumption of acceptance 
theory cannot be given legal effect for pay and allowance purposes, 
further advice is requested “as to the minimum formal requirements 
for such ‘acceptances’ to be effective under current laws.” 

The opinion of the Judge Advocate General of the Navy as set 
forth in a memorandum dated March 15, 1967, addressed to the Com- 
mandant of the Marine Corps and the Chief of Naval Personnel was 
in response to the following specific question : 

May the acceptance of a promotion under the Officer Personnel Act or the 


temporary Promotion Act be presumed in the case of an officer who is missing 
in action or who is a prisoner of war? 


The opinion of March 15, 1967, makes specific reference to only one 
statutory provision, namely, section 5787, which was derived from the 
temporary promotion authority contained in the act of July 24, 1941, 
ch. 820, 55 Stat. 603-605. Subsection (g) of section 5787 provides that: 


(g) Each temporary appointment under this section, unless expressly declined, 
is, without formal acceptance, regarded as accepted on the date made. 
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The opinion concludes with the statement : 


In view of the foregoing, the Judge Advocate General is of the opinion that the 
acceptance of a promotion under either the Officer Personnel Act or the provisions 
of 10 USC 5787 may be presumed in the case of an officer who is missing in action 
or who is a prisoner of war unless such officer expressly declines such promotion 
at a subsequent date. 

We agree with the conclusion reached by the Judge Advocate Gen- 
eral with respect to the effective date of temporary promotions made 
pursuant to the provisions of section 5787 since such conclusion is 
clearly supported by the language contained in subsection (g) of that 
section. 

However, the Judge Advocate General’s conclusion with respect to 
the presumed acceptance of a promotion made under authority of the 
Officer Personnel Act of 1947 relied primarily on an Attorney General 
opinion of 1867, 12 Op. Atty. Gen. 229, and on a decision of this Office 
dated December 9, 1952, B-109506. Also, reference was made to the 
fact that in a letter addressed to the Chief of Naval Personnel (JAG: 
121.7 :jem ser 9176 7 Dec 1962) the Judge Advocate General held: 

* * * that a superseding temporary appointment under the Officer Personnel 


Act does not require a formal acceptance and that officers to whom such super- 
seding appointments were issued are deemed to have accepted such appointments, 


Section 5784 is not even mentioned in the opinion of March 15, 1967, 


although it appears to be embraced in the general discussion set forth 
in paragraphs 5 and 6 of the opinion relating to the Officer Personnel 
Act of 1947. As previously indicated, section 5784 was derived from 
section 302 of the 1947 law. The first proviso of subsection (e) of 
section 302, 61 Stat. 830, provided : 


* * * That, except as otherwise provided herein, no person who shall accept 
a temporary appointment under the provisions of this title shall, while serving 
thereunder, be entitled to pay or allowances except as provided by law for the 
position temporarily occupied * * * 


In the decision of July 7, 1950, 30 Comp. Gen. 2, it was held: 


* * * Hence, since the first proviso in section 302(e), supra, in effect, pro- 
hibits persons who “accept” temporary appointments under that title from 
receiving pay and allowances other than those provided by law for the position 
temporarily occupied, and as the effective date of such temporary appointments 
or promotions for pay purposes is not “otherwise provided herein,” it must be 
concluded that a person who accepts a temporary appointment pursuant to 
section 802 is not entitled to the increased pay and allowances of the higher 
temporary grade or rank prior to the date of acceptance of the temporary 
appointment. 


The conclusion reached in the decision of July 7, 1950, was adopted 
and followed by the Judge Advocate General of the Navy in an 
opinion rendered March 22, 1955, addressed to the Commandant of 
the Marine Corps on the following question which had arisen in 


connection with temporary promotions to the grade of first lieutenant 
in the Marine Corps and Marine Corps Reserve after 18 months’ 
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service in the grade of second lieutenant effected in accordance with 
the provisions of section 302(d) of the Officer Personnel Act of 1947, 
as amended (now found in 10 U.S.C. 5784) : 


(a) What is the date from which increased pay and allowances accrue under 
the temporary promotions to first lieutenant effected as above? 


It should be noted that the question there considered appears to be 
identical to the issue posed by Colonel Ray in her submission of Janu- 
ary 19, 1968, and in the discussion set forth in the Under Secretary’s 
letter of February 22, 1968, except that the Missing Persons Act, 50 
U.S.C. App. 1001, had no applicability in that case. 

In the opinion of March 22, 1955, the Judge Advocate General of 
the Navy stated : 

4. It is considered that the decision of the Comptroller General quoted in part 
above is applicable to the temporary promotions to first lieutenant in the Marine 
Corps and Marine Corps Reserve involved herein. Accordingly, in answer to 
question (a), it is my opinfon that the effective date for pay purposes of the 
temporary promotions of this category is the date on which the individual 
officers accept the temporary appointment to the higher grade. 

The conclusion reached in the decision of December 9, 1952, 
B-109506, cited by the Judge Advocate General in his opinion of 
March 15, 1967, is not of much significance in the matter here under 
consideration. That decision finds its sole statutory support in the 


specific language of the act of March 4, 1913, ch. 148, 87 Stat. 892. 
Quoting from 34 U.S.C. 870 (1952 ed.), it was provided that: 


All officers of the Navy who, since the 3d day of March, 1899, have been 
advanced or may hereafter be advanced in grade or rank pursuant to law shall 
be allowed the pay and allowances of the higher grade or rank from the dates 
stated in their commissions. 


The above-quoted statutory provisions were later codified as subsec- 
tion (c) of section 5788, Title 10, U.S. Code, and now are set forth 
in 37 U.S.C. 905(d). See Public Law 87-649, September 7, 1962, 76 
Stat. 488. 

In section 5 of the act of June 30, 1942, ch. 462, 56 Stat. 465, 50 U.S.C. 
App. 810 (1946 ed.), Congress provided that personnel theretofore or 
thereafter temporarily appointed under authority of the act of July 24, 
1941, would be entitled to the pay and allowances of the grade or rank 
to which so appointed from the dates on which such appointments are 
made by the President and that such appointments, unless expressly 
declined, are to be regarded for all purposes as having been accepted 
on the date made “without formal acceptance” or oath of office. This 
statutory provision was inadvertently repealed in section 426(a) of the 
Officer Personnel Act of 1947, 61 Stat. 880, and then was reenacted by 
section 3, act of May 22, 1950, ch. 193, 64 Stat. 187, 34 U.S.C. 350k 
(1952 ed.), as a new section 12 of the 1941 law. Also, section 2 of the 
1950 law (see 10 U.S.C: 5792) abolished the requirement of Naval and 
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Marine Corps personnel to renew or to take a new oath of office upon 
promotion to a higher grade if service after having taken the oath of 
office required by section 1757, Revised Statutes (now 5 U.S.C. 33381) 
has been continuous. 

In the act of October 14, 1942, ch. 604, 56 Stat. 787 (now applicable 
to officers of the Army and Air Force, both as to permanent and 
temporary promotions—see 10 U.S.C. 3312, 3394, 3451 and 8312, 8394, 
8451, respectively), Congress expressly provided that upon promotion 
to a higher grade the officer concerned would be considered to have 
accepted his promotion on the date of the order announcing it unless he 
expressly declines the promotion; that such officer shall be entitled to 
the pay and allowances of the higher grade from that date unless en- 
titled to them from an earlier date under another provision of law and 
that the officer need not take a new oath of office upon such promotion 
if his service since last taking such oath has been continuous. 

It is evident, therefore, that Congress long has been aware of the 
rule followed by the administrative and: accounting officers of the 
Government that in the absence of specific legislation providing other- 
wise an acceptance is essential to invest the individual concerned with a 
higher grade upon promotion in the military or naval service and 
especially has this been true with respect to the right to receive the 
increased pay and allowances of the higher grade to which promoted. 

Clearly reflecting this awareness on the part of Congress, the Officer 
Personnel Act of 1947 contained many specific provisions definitely 
prescribing for purposes of receiving increased pay and allowances 
the effective date of promotions to higher grade or rank made under 
the authority of that act. See sections 311(a) (2), (b)(1), (b) (2), 
(b) (3), and 314(h) of the act, 61 Stat. 852, 858 and 864, 34 U.S.C. 
306f(a) (2), (b), and 626-1(h) (1952 ed.). Also see subsection (0) of 
section 304 as amended by section (1) (a), act of August 5, 1949, ch. 
402, 63 Stat. 567, 34 U.S.C. 211(a) (0) (1952 ed.), which expressly pro- 
vided as to any officer covered by that subsection that “Such officer 
shall be entitled to the pay and allowances of the higher grade to which 
so appointed from the date of his appointment.” Compare the statutory 
provisions which are now codified in sections 904 and 905, Title 37, 
U.S. Code. 

As indicated above Congress was well aware before enacting the 
Officer Personnel Act of 1947 that unless an effective date for purposes 
of receiving higher pay and allowances was statutorily prescribed, 
the higher pay and allowances of the grade to which promoted would 
not be payable to the person promoted for any period before the actual 
date of acceptance of such promotion. Since section 302 of the 1947 
law (the legislative antecedent of section 5784), contained no such 
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language, the phraseology used in that section when compared with 
other provisions of the same act (in which Congress expressly speci- 
fied an effective date for purposes of entitlement to the higher pay 
and allowances of the grade to which promoted) indicates an acqui- 
escence on the part of Congress in the general rule referred to above, 
namely, that in the absence of a specific statute providing otherwise, 
an acceptance is essential to invest the individual concerned with the 
higher grade to which promoted. 

Consequently, we feel obliged to conclude that except as indicated 
below with respect to persons who are in a “missing status” a promo- 
tion effected under section 5784 requires an acceptance before it can 
become legally effective for purposes of receiving the increased pay 
and allowances of the higher grade to which temporarily promoted. If 
it is believed that section 5784 should be taken out of the general] rule, 
that is a matter which should be brought to the attention of the 
Congress. 

It is our view that an exception is permissible in the case of those 
members of the Navy or Marine Corps who are prevented from ac- 
cepting a section 5784 promotion by reason of being in a “missing 
status” as such status is defined in 37 U.S.C. 551(2). In decision of 
November 30, 1966, B-159399, addressed to the Secretary of State, 
there was considered the case of a Foreign Service officer (a civilian 
Federal employee), who had been placed in a “missing status” under 
the Missing Persons Act of 1942, as amended (now codified for civilian 
Federal employees in sections 5561-5568, Title 5, U.S. Code), incident 
to his abduction by enemy forces in Vietnam. Prior to his abduction, 
the Foreign Service officer had been recommended for promotion and 
after having been placed in a “missing status” was nominated by the 
President and by and with the advice and consent of the Senate was 
appointed to the higher grade. Because of his “missing status” the 
officer, of course, had been unable to execute the oath of office and 
affidavits required by statue and regulations as conditions precedent 
to his receipt of the higher salary of the grade to which promoted. 

The record indicated that upon his initial appointment as a Foreign 
Service officer and again upon promotion to the grade in which he 
was serving at the time his “missing status” commenced, the officer 
had executed an oath of office together with the affidavits required 
by law. It was stated in the decision of November 30, 1966: 

Upon further consideration * * * we hold that a reasonable basis exists for 
the view that to deny compensation payments otherwise due under the Missing 
Persons Act on the basis of the statutory and regulatory requirements here 
in question affecting the promotions of Foreign Service officers would tend 
to partially defeat the purpose of that act. In that regard we note the broad 
authority vested in department heads, or their designees, concerning entitlement 


to pay of persons under’ the Missing Persons Act, as amended, ™ U.S.C. 
Appendix 1002, 1000. Therefore, if a certification is made by the Department 
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that there is no evidence that * * * could not now execute the affidavits on 
Standard Form 61a without being in violation of the provisions therein, and 
that there is no reason to believe that he would not execute the affidavits, we 
will no longer interpose objection to * * * [his] account being credited with 
the salary of a Foreign Service officer, class 6, if otherwise proper. 

No reason is perceived why the holding in decision of November 30, 
1966, properly may not be applied in the case of those members of the 
Navy and Marine Corps who are temporarily promoted under author- 
ity of section 5784 while in a “missing status.” Accordingly, upon a 
determination made under authority of chapter 10, Title 37, U.S. Code 
(see in particular subsection (c) and clause (6), subsection (a) of sec- 
tion 556), that the individuals concerned are deemed to have accepted 
their promotions made pursuant to section 5784, the pay accounts 
of Navy and Marine Corps personnel who are in a “missing status” 
may be credited with increased pay and allowances effective from 
the date administratively specified as being the date the individuals 
concerned accepted such promotions. 

Concerning the Under Secretary’s request to be advised—in the 
event of an unfavorable response to the “legal presumption of ‘ac- 
ceptance’” theory—as to the minimum formal requirements for an 
acceptance “to be effective under current laws,” it appears clear that 
a person cannot accept a promotion before he becomes aware that there 
is a promotion for him to accept. Hence, the primary administrative 
problem (other than in “missing status” cases above discussed) ap- 
pears to lie in the methods employed in informing the members con- 
cerned that they are being temporarily promoted under authority of 
section 5784, Although an acceptance of such a promotion requires 
the personal act of the individual concerned, we do not feel that it 
should be necessary for ensigns in the Navy and second lieutenants in 
the Marine Corps to be personally present when a “promotion” mes- 
sage is received at the headquarters unit for the purpose of achieving 
the earliest possible date of precedence in the rank to which tempo- 
rarily promoted under the authority of section 5784. 

This problem could be met to a certain extent if notices of temporary 
promotions effected under section 5784 were worded so as to specify 
a future date on which such temporary promotions were to become 
effective. We feel such a method would permit most, if not all, of 
the officers involved to receive notice and accept their promotions prior 
to the effective date therein specified resulting (1) in more uniform 
dates of rank among the officers so promoted and (2) eliminating the 
element of unfairness which arises in dates of rank under current 
procedures because some individuals cannot be notified of their pro- 
motions under section 5784 as promptly as others who happen to be 
at the headquarters unit when the promotion announcement is re- 
ceived there. 
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Under the method suggested the effective date of promotion would 
be the future date specified in the order announcing the promotion 
or the actual date of acceptance if the acceptance date were later. In 
any event, under current law and procedures we know of no manner 
whereby the actual date of acceptance by the officer concerned may be 
disregarded. Such acceptance should be accomplished in writing over 
the officer’s signature. 

The conclusion stated above with respect to the effective date of 
section 5784 promotions by necessity casts doubt on the date of rank 
specified in paragraph 3, SECNAV NOTICE 1412, dated November 6, 
1962. See also SECNAV NOTICE 1412 dated August 1, 1963, 
August 29, 1964, September 1, 1965, November 3, 1966, and November 1, 
1967, in which superseding appointments to the temporary grade of 
lieutenant (jg) were issued under authority of section 5784 to certain 
officers of the Navy then serving in the temporary grade of lieutenant 
(jg) under prior promotions effected in accordance with the provisions 
of section 5787. 

As stated above, under subsection (j) of section 5787 it is expressly 
provided that when a temporary appointment under that section is 
terminated or expires “each member of the naval service on active duty 
shall have the grade he would hold if he had not received any such 


appointment.” Also see subsection (d), section 5504 and subsection (c), 
section 5786, Title 10, U.S. Code. The legal effect of these statutory 
provisions is fully recognized in paragraph 2a of SECNAV NOTICE 
1412 as follows: 


All lieutenants (junior grade) of the Regular Navy with dates of rank 
between * * * inclusive, were originally promoted to the grade of lieutenant 
(junior grade) under temporary appointments made pursuant to reference (a) 
{10 U.S.C. 5787]. Such promotions, by law, do not establish eligibility for con- 
sideration for selection for promotion to the grade of lieutenant; accordingly, 
all officers still serving under these temporary appointments must be reappointed 
to lieutenant (junior grade) under another authority in order to establish such 
eligibility. 

Since the problem mentioned above with respect to the provisions 
of section 5784 will continue to arise until a specific statutory provision 
provides otherwise, we suggest that the Department of Defense en- 
deavor to have appropriate remedial legislation introduced in the 
90th Congress to be made retroactively effective to the extent, at least, 
of rectifying any legal deficiency currently latent in the superseding 
appointment actions taken in SECNAV NOTICE 1412, above referred 


to, or other comparable situations. 
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[B-163885] 


Contracts—Specitcations—Deviations—Informal v. Substantive— 
Failure To Bid on Addendum 

Failure to acknowledge amendments to an invitation for building construction 
that affect both price and work quantity, where the low bidder alleges the failure 
was inadvertent and the amendments had been considered in bid preparation, 
may not be waived as an informality within the purview of paragraph 2-405 of 
the Armed Services Procurement Regulation, and the amendments providing 
for substantial increase in the work to be performed, the conflicting contentions 
as to price need not be resolved. The fact that the bidder’s representative remained 
silent to the query before bid opening concerning receipt of the amendments does 
not affect the bid deviation, the silence not having the evidentiary attribute of a 
positive oral affirmation, nor may statements made after bid opening be con- 
sidered, as bid responsiveness must be established as of bid opening time. 


To Norman §S. Mathis, April 24, 1968: 


Reference is made to your letter of April 8, 1968, protesting the 
rejection of the low bid submitted by Blake Construction Co., Inc., 
under Department of the Army invitation for bids DACA31-68-B- 
0019 because of its failure to acknowledge in the bid the receipt of 
amendments of the invitation. 

The invitation for bids solicited a lump-sum price for the construc- 
tion of an addition to the Armed Forces Institute of Pathology, 


Walter Reed Army Medical Center. Subsequent to the issuance of the 
invitation, five amendments to the invitation were issued. Two of the 
amendments, numbers 1 and 4, extended the bid opening date. The 
other three amendments, numbers 2, 3 and 5, provided specification 
changes. 

Four bids were received as follows: 


Bidder Total 
Blake Construction Co., Inc. $4,988,000 
Baltimore Contractors, Inc. 5,247,940 
J. W. Bateson Company, Inc. 5,279,000 
Norair Engineering Corp. 5,525,550 
The Government estimate for the work was $5,597,074. 

The Blake bid did not acknowledge receipt of any of the amend- 
ments. After bid opening, Blake advised by telegram that the amend- 
ments had been taken into consideration in the preparation of the bid 
and that the acknowledgment was inadvertently omitted. The con- 
tracting office estimated that the revisions of the specifications in the 
amendments would increase the cost of construction by between $35,000 
to $60,000. In view of the material effect the amendments would have 
upon the cost of performance, the contracting officer determined that 
the low bid should be rejected as nonresponsive because of the failure 
to acknowledge receipt of the amendments. , 


313-968 O-69—40 
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You have pointed out that the low bid is $259,940 less than the next 
low bid and you contend that the failure to acknowledge the amend- 
ments was inadvertent and should be waived as an informality. In that 
regard, you point out that the Blake bid was hand-delivered by an 
officer of the company, an assistant secretary, at the time for bid 
opening provided for in amendment 0004 which also stated that 
amendment 0005 was following. It is stated that the assistant secretary 
attends virtually all of the bid openings as a representative of the 
company president who signed the bid. The assistant secretary is said 
to have been accompanied by a Blake employee who worked on the 
estimating team. Both men are said to have had personal knowledge 
that the amendments were received and considered in the preparation 
of the bid. In a statement accompanying the April 8 letter, the assistant 
secretary states that prior to the opening of bids the contracting officer 
queried : 

Are all bids in? There were five amendments to this Invitation. Is there anyone 
who did not receive all five amendments? 


The assistant secretary states that he remained silent because he 
knew that all five amendments had been received and considered in the 
bid. He states further that after the bid opening the contracting officer 
told him that the bid form did not contain a written acknowledgment 


of the amendments and asked whether Blake received the amendments. 
He states that he replied: “I am sure we did, but if you want me to I 
will call our office and check.” The contracting officer is quoted as 
saying: “It is too late for that now.” A separate statement from the 
Blake employee who attended the bid opening with the assistant secre- 
tary corroborates the assistant secretary’s statement. 

You contend that the contracting officer’s question, quoted above, 
required an answer only if the reply was an affirmative denial of the 
receipt of the amendments. You cite 31A C.J.S., Evidence, section 
294 for the proposition that if a person remains silent when silence is 
not proper or natural, evidence of such silence is admissible as evidenc- 
ing an admission. You state, therefore, that the silence coupled with 
the questions was an indication prior to bid opening that the amend- 
ments had been received and that the failure to acknowledge the re- 
ceipt in the bid was only a matter of form which should be waived 
under these circumstances. 

We are advised by the procurement activity that the contracting 
officer did not consider the silence to be an acknowledgment because, 
when queried on the omission of acknowledgment in the bid, the Blake 
personnel who attended the bid opening indicated that in order to 
answer the question their office would have to be called. This was taken 
as an indication that they were unaware of the exact situation with 
respect to the amendments and that their silence was not meaningful. 
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However, the assistant secretary and the estimator both state that they 
knew that the amendments had been received and that the assistant 
secretary said to the contracting officer after bid opening that he was 
sure the amendments had been received but that if the contracting 
officer wished to have such information he would telephone the office. 

While the submission of a bid on the date specified in the fourth 
amendment of the invitation might be construed as an indication that 
the fourth amendment was received, it indicates nothing more than 
that, and it cannot be inferred therefrom that the bidder must have re- 
ceived all prior amendments and the subsequent amendment as well. 
See B-140412, September 30, 1959. It may be too that in given situa- 
tions silence can be evidence of assent, but 31A C.J.S., Evidence, sec- 
tion 294 also states that evidence of silence when silence is natural and 
proper is not admissible as evidence of admission. Although it is con- 
tended that silence here stemmed from the knowledge of Blake person- 
nel that the amendments were received, the situation is such that if the 
contracting officer had not inquired as to the acknowledgment omission 
after the opening of bids and had attempted to make an award on the 
basis of the absence of response to his questions prior to the bid open- 
ing, Blake could have disavowed its silence as being an indication of 
assent by producing other equally valid reasons for not replying. 

In 33 Comp. Gen. 508, we considered a situation where a bidder’s 
representative orally acknowledged before bid opening the receipt of 
amendments and it was held that such acknowledgment was effective if 
it could be determined without doubt that the representative had legal 
authority to bind the bidder. In that case there was a positive oral 
affirmation that the amendments were received so that there could be 
no misunderstanding as to the acknowledgment. That case is therefore 
distinguishable from the immediate case since silence, and nothing 
more, does not have the evidentiary attributes of a positive oral affir- 
mation of amendment receipt. 

Bid responsiveness must be established as of the bid opening time. 
17 Comp. Gen. 554. Therefore, it is not important what may have tran- 
spired after the bid opening and it is not necessary for us to consider 
the conversation which took place between the contracting officer and 
the assistant secretary after the bid opening. However, we might point 
out that we have received affidavits from the contracting officer and 
the deputy district counsel which relate their version of what was said 
after the bid opening which is different from what was stated by your 
personnel. The contracting officer stated that the response he received 
from one of your personnel was that “he did not know why the amend- 
ments had not been acknowledged but that he presumed the bid in- 
cluded all amendments and that the omission was a mere inadvertence 
of the sort he felt the government should treat as a minor irregular- 
ity, but that he would have to check it out with his home office.” The 
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deputy district counsel largely corroborates the contracting officer. 
These statements, indicating what one of your personnel is understood 
to have said, lend support to the statement in the administrative report 
that the silence of your personnel was not intended as an acknowledg- 
ment of the amendments. In these circumstances, Blake could have 
contended that the reason its personnel remained silent was that they 
did not know whether or not the amendments had been received. In 
that event, the contracting officer would not have been able to prove 
otherwise. 

As indicated above, the contracting office estimated that the changes 
in the amendments would result in an increase in price from $35,000 
to $60,000. You say that this is reasonable only if a change in amend- 
ment 0002, which authorized blasting not previously permitted, is 
disregarded. In that connection, you have furnished letters from two 
companies which bid to your company to perform the excavation work. 
One letter states that if the blasting restriction had not been removed, 
it would have bid $242,000 higher and the other letter states that but 
for the change it would have bid $268,360 more. You therefore conclude 
that the changes should have resulted in about a $200,000 decrease in 
price instead of an increase in price as contended by the contracting 
office. In view thereof, you observe that a price decrease is to the com- 
petitive advantage of other bidders and cannot be construed as being 
in derogation of their rights. In support of this view, you cite decisions 
of our Office where failures to acknowledge amendments resulting 
in reductions of costs to bidders were waived. 

Our Office has received a supplemental report from the contracting 
office explaining its statement that the amendments would result in an 
increase in price from $35,000 to $60,000. The supplemental report 
reads : 

1. Five amendments were issued during the bidding period. A review of these 
amendments was made, which indicated that the changes therein would result 
in an increase in the contract cost of about $55,000. The bids may or may not 
reflect this increase depending upon the judgement of each bidder. 

2. Some changes were informative only. Some cleared up discrepancies between 
the plans and specifications. Some changes resulted in deletions, while others 
provided for additional work. Sixty-three (68) drawings were reissued. Two (2) 
new drawings were added. Forty drawings, more or less, were modified by the 


amendments. Other than the changes shown below, most of the deletions and 
additions did not materially affect the contract cost. 


8. Amendment No. 1 changed bid opening date to 12 March 1968. 

Amendment No. 2—Major changes: 

a. Relocation of Gas Main 

b. Spec. change for Sterilizer 

ce. Contr. Furn. X-ray Equipment in lieu of GF 

d. Dwgs. mod. to provide Conference Room (Rm G—20) 

e. Dlectrician Rate. Increase from $5.00 to $5.40 

f. Corridor partition. Increase CMU from 4’’ to 6’’ 
Amendment No. 8—Add Hlectrical Parking Gate 
Amendment No. 4—Telegram postponing Bid Opening Date to 21 March 
Amendment No. 5 

a. Changed Marble from import to domestic 

b. Added Resident Hngineer Office 
Net Increase in Contract Oost 
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Further, with respect to the change in amendment 0002 which re- 
moved the restriction against blasting, the contracting office has 
reported : 

Our judgment in modifying paragraph 6.5 Rock Excavations, of the specifications 
by amendment #0002, 29 February 1968, which permitted blasting under rigid 
conditions was to encourage competition for removal of rock excavation by more 
than one method. This ‘amended specification required the contractor to work in 
a very careful manner and places full responsibility on him for any damage 
which might be incurred as a result of his operations. In our opinion, it was 
estimated that the cost would be more or less the same for rock removal either 
by drilling or blasting. Any variation in cost would be due to each bidders de- 


termination of the existing rock conditions from the drill hole data and his 
approach to the proposed method of removal. 


In cases, as here, where there is a conflict between the contentions 
of a bidder and the report of the procurement office as to the effect an 
amendment will have upon the price of a procurement, it is ordinarily 
the practice of our Office to accept the determination of the cognizant 
technical activity. 47 Comp. Gen. 418, February 15, 1968; B-161896, 
September 1, 1967; B-161268, July 14, 1967. In this case, however, 
in view of the substantial difference in the estimates between the Corps 
of Engineers and your Company as to the effect of the amendments on 
the price, it is obvious that there is a misunderstanding or error either 
on the part of the contracting office or the two companies which fur- 
nished you statements as to the cost if blasting was not permitted. 
However, we do not think it is necessary for us to decide which party 
is correct, because there are other changes in the amendments which 
obviously require the contractor to perform additional work and 
furnish equipment of such magnitude as to have a substantial effect 
upon and to increase the quantity of work involved. The decisions cited 
by you, 41 Comp. Gen. 550, B-161832, August 17, 1967, B~159412, July 
26, 1966, B-156651, June 21, 1965, and B-154409, August 11, 1964, 
wherein failure to acknowledge amendments was waived involved 
situations where the reduction was trivial or negligible or the item 
required by the invitation without amendments would be superior to 
the item required by the invitation with amendments. One decision did 
involve a construction contract and while, in the recitation of the facts 
of the case we referred to a “net reduction” created by an amendment, 
in our disposition of the case we did not consider that the amendment 
did any more than “merely” effect a decrease in the cost of perform- 
ance. Thus in the disposition of the case, the amendment was not con- 
sidered to contain any items resulting in an increase in price—only 
items resulting in a decrease in price. 

In view of the substantial increases in the work and material re- 
quired in the amendments here in question, and award to your Com- 
pany on the basis of the original invitation could not be said to be an 
award of a procurement larger in scope than that provided in the 
amended invitation. The work and furnishings required by the 
amended invitation is significantly different from the work required, 
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by the original invitation. In that connection paragraph 2-405 of the 
Armed Services Procurement Regulation, relative to minor informal- 
ities or irregularities in bids, reads in part as follows: 

2-405 Minor Informalities or Irregularities in Bids. A minor informality or 
irregularity is one which is merely a matter of form or is some immaterial 
variation from the exact requirements of the invitation for bids, having no 
effect or merely a trivial or negligible effect on price, and no effect on quality, 
quantity, or delivery of the supplies or performance of the services being pro- 
cured, and the correction or waiver of which would not affect the relative stand- 
ing of, or be otherwise prejudicial to, bidders. The contracting officer shall either 
give to the bidder an opportunity to cure any deficiency resulting from a minor 
informality or irregularity in a bid, or, waive any such deficiency where it is 
to the advantage of the Government. Examples of minor informalities or irreg- 
ularities include: [Italic supplied.] 

. ” * o * . + 

(iv) failure of a bidder to acknowledge receipt of an amendment to an invita- 
tion for bids, but only if— 

7 . s * . 2 * 

(B) the amendment clearly would have no effect or merely a trivial or negli- 
gible effect on price, and no effect on quality, quantity, delivery, or the relative 
standing of bidders, such as an amendment correcting a typographical mistake 
in the name of the Government purchasing activity; and [Italic supplied.] 


The outline furnished by the contracting office of the changes 
brought about by the amendments shows that the changes not only 
have an affect upon the cost of the work, but also upon the quantity 
of work. Thus, the failure here to acknowledge the amendments would 


not come within the purview of ASPR 2-405 as constituting a minor 
informality. 

You have contended further that the failure to acknowledge the 
amendments is not required to be considered as a basis for rejection of 


the bid because the invitation provides that failure to acknowledge 
“may” cause the bid to be rejected. A similar contention was considered 
in B—160257, December 15, 1966, wherein we held : 


In regard to your contention that the language contained in the IFB and 
Amendment No. 001 concerning the consequence of failure to acknowledge an 
amendment (i.e. “may result in rejection of your bid”), was merely permissive 


and not mandatory, it should be noted that such language is a correct description 


of the law pertaining thereto since not all failures to acknowledge an amend- 
ment will result in rejection of the bid. If the failure involves an amendment 
which may affect price, quantity, quality or delivery, the bid must be rejected; 
if it does not, the failure may be waived and the bid accepted. The contracting 
officer has no discretion in such matters and the permissive language referred 
to does not confer such authority. * * * 


Under the heading “Jnformation regarding bidding material, bid 
guarantee, and bonds,” appearing on the first page of the invitation 
for bids, Standard Form 20, there appears the following list: 
Representations and Certifications, Std Form 19-B 
Bid Form, Std Form 21 
Price Schedule, HNG form 1618-R 
Instructions to Bidders, Std Form 22 
Construction Contract, Std Form 23 
General Provisions-Construction Projects, Std Form 23A 
Labor Standards Provisions (Hxcess of $2,000) Std Form 19A 
Specifications ; Invitation No. DACA31-68—B-0019 
Drawings as listed in Special Provisions of the Specifications 
Amendments: As may be issued prior to bid opening date 
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Inasmuch as the bid form states that the bidder proposes to perform 
the work “In compliance with the above-dated invitation for bids” 
and the last item in the above-quoted list in the invitation is “Amend- 
ments: As may be issued prior to bid opening date,” it has been con- 
tended also that actual acknowledgment of receipt of the amendments 
was only a matter of form which should be waived. However, con- 
sidering the list in context, we conclude that it is for information 
purposes only to identify the various parts of the invitation package. 
Some of the listed items are forms to be completed by the bidder and 
others are forms otherwise incorporated by reference in the bid form. 
Looking at the list from that standpoint, the reference therein to 
amendments “as may be issued” has for its purpose the alerting of 
prospective bidders to the possibility that amendments may be issued 
to the invitation. The listing, in our opinion, does not, in and of itself, 
impose mandatory requirements upon bidders by operation of law. 
In the circumstances, the inclusion of a reference to amendments in 
such listing was not for the purpose of imposing an obligation upon 
the bidders to comply with any or all amendments. Since we cannot 
hold that your company would be bound to perform in strict accord- 
ance with the invitation as amended, we must conclude that the failure 


to acknowledge the amendments may not be waived as a matter of 


form. 
In view of the foregoing, your protest is denied. 


[B-161521} 


Contracts — Negotiation — Evaluation Factors —“Or Equal” 
Products 


Under a solicitation for the replacement of the cylinder lining originally furnished 
in diesel engines which sought “a product equal in all material respects to the 
original manufacturer’s product,” and required offerors to furnish both their own 
drawings and the manufacturer’s original ones, the rejection of the low proposal 
offering evidence of successful commercial operation in lieu of the manufacturer’s 
original drawings because of the inability to compare the two products and 
evaluate the offered replacement was legally correct. Although the rewritten 
solicitation now permits drawings or other data to be furnished if adequate 
descriptive data is unobtainable, it is recommended that proposals under the 
revised solicitation be considered on their individual merits, and where the 
information furnished reasonably supports an independent determination of 
equivalency, that award be made without regard to the absence of original 


manufacturer’s drawings. 


To Milton C. Grace, April 29, 1968: 

We refer to your memorandum dated May 15, 1967, and subsequent 
correspondence in behalf of Hunt-Spiller Manufacturing Division, 
Power Products, Incorporated, protesting the award of a contract for 
cylinder liners to the original manufacturer of the diesel engines, in 
which the liners are to be installed, the Enterprise Division of General 
Metals Corporation, rather than to the low offeror, your client, under 
request for proposals No, DSA-700-67-R-4579, issued November 17, 
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1966, by the Defense Supply Agency, Defense Construction Supply 
Center, Columbus, Ohio. 

The subject request for proposals (RFP) described the desired items 
as “liner, cylinder, Enterprise Division, General Metals Corporation 
P/N 9840” and by its Federal stock number. No drawings, dimensions, 
specifications, performance characteristics, technical data or other 
descriptive information of any kind were either included or referenced. 

Clause 2.102(b) of the RFP permitted the furnishing of (1) the 
original manufacturer’s product cited by part number, or (2) a prod- 
uct manufactured in accordance with the original manufacturer’s 
drawings but bearing a different part number, or (3) a product deter- 
mined to be equivalent to the original manufacturer’s product under 
prior military contracts, or (4) a product equal in all material respects 
to the original manufacturer’s product, provided : 


Note: Offeror must furnish with proposals drawings and other information as 
to their product and the product referenced to establish the product offered is 
equal to the product referenced in the item description. 


The RFP further stated that failure to comply with this require- 
ment precluded consideration of the proposal. 

At bid opening, December 5, 1966, Hunt-Spiller offered its own 
product, part number 1116002, checked block (4) of clause 2.102(b) 
and attached a drawing of the Hunt-Spiller cylinder liner, a price 
list, and a letter certifying that the Hunt-Spiller liner had been in 
successful commercial operation for over 2 years, that it had been 
approved by the American Bureau of Shipping, and that its produc- 
tion was subject to a quality control program. 

This information was forwarded to the engineer support activity 
for technical evaluation. Because no detailed drawings of the enter- 
prise cylinder liners were available for comparison, the engineering 
support group reported that it was unable to evaluate the material 
submitted by Hunt-Spiller. For this reason, the contracting officer 
determined that only the Enterprise part cited in the RFP was 
acceptable. 

Accordingly, Hunt-Spiller’s low offer of $6,400 was rejected as non- 
responsive, and on February 1, 1967, a contract for $12,016 was 
awarded to the next low offeror, the Enterprise Division on the basis 
of its proposal to furnish the part cited in the RFP. Shipment under 
the contract was completed on February 20, 1967, and payment was 
made on April 5, 1967. 

Hunt-Spiller contends that procurement on the basis of the original 
manufacturer’s part number, together with clause 2.102(b) (4) which 
prohibited consideration of alternate products unless accompanied by 
detailed drawings of both the suggested substitute product and the 
original manufacturer’s product, is inherently restrictive of competi- 
tion, for all prospective offerors do not have the ability to obtain the 
original manufacturer’s privately owned drawings and designs. Since 
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under the procurement regulations and Federal statutes solicitations 
must be drafted to insure the maximum practicable degree of competi- 
tion, Hunt-Spiller concludes that award under the present RFP, 
which requires offerors to furnish their competitor’s design drawings, 
was improper. 

Hunt-Spiller further contends that solicitations which tend to favor 
one potential offeror over others or places one firm at a disadvantage 
in relation to another, are improper under such cases as 41 Comp. 
Gen. 242, 

Hunt-Spiller also suggests that, in view of the practical difficulties 
involved in obtaining design drawings from competitors, offerors 
should be allowed to submit other information in lieu of drawings to 
demonstrate equivalency between parts produced by the original man- 
ufacturer and parts produced by others. 

Finally, it is asserted that because this negotiated procurement 
of a replacement part on the basis of the original manufacturer’s part 
number is similar in many respects to brand name or equal advertised 
procurement, the principles governing brand name or equal purchas- 
ing are applicable. From this it is argued that if the requirements for 
brand name or equal purchasing have not been satisfied, the award 
is improper. 

We feel the basic question here is whether, when adequate descrip- 
tive information for the preparation of specifications is not available, 
the negotiated procurement of a part for a standard commercial item 
on the basis of the original manufacturer’s part number, permitting 
consideration of other manufacturer’s products only under the condi- 
tions set out in clause 2.102(b) (2), (3) and (4), meets the legal re- 
quirements regarding competition in Federal procurement. 

No objection has been raised to the standards for considering alter- 
nate products which are manufactured in accordance with the original 
manufacturer’s drawings, as provided in clause 2.102(b) (2) or for 
accepting parts found suitable under prior military contracts as pro- 
vided in clause 2.102(b) (3). 

As to the use of clause 2.102(b) (4), the Defense Supply Agency 
(DSA) report of September 6, 1967, to this Office contains a number 
of examples of the successful use of this clause, which resulted in 
awards to competitors of the original manufacturers at substantially 
reduced prices. In particular, in 1966, Hunt-Spiller, pursuant to clause 
2.102 (b) (4), submitted copies of the original manufacturer’s drawings 
and its own drawing, which drawings permitted DSA to conclude the 
parts were equivalent, and, accordingly, Hunt-Spiller was awarded a 
contract to produce cylinder heads, at a resultant $5,313.40 saving 
to the Government. 

Since the initiation of this protest, clause 2.102(b) (4) has been 
rewritten, and as rewritten is clear that offerors may submit data other 
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than the original manufacturer’s drawings to establish equivalency 
between products. The revised clause provides: 

Note: The Government does not have detailed data for the item referenced 
in the item description. Therefore, offerors relying on this paragraph (4) must 
furnish with their offers drawing and other data which will clearly describe the 
characteristics and features of their product. In addition offerors must furnish 
drawings or other data concerning design, materials, performance, eto. of the 
product cited in the schedule sufficient to enable the Government to determine 
that the offeror’s product is equal to the product named in the schedule. 
[Italic supplied.] 

We note that Hunt-Spiller’s offer was forwarded to the engineering 
support activity for evaluation under the prior version of the clause 
even though it did not contain copies of the original manufacturer’s 
drawings. For this reason, it appears that DSA considered the previ- 
ous version’s requirement for “* * * drawings and other informa- 
tion as to * * * the product referenced * * *” as meaning what is 
presently expressed as a requirement for “drawings or other data 
covering the design, materials, performance, etc., of the product cited.” 
Furthermore, Hunt-Spiller acted in the apparent belief that such was 
the case by submitting a proposal without original manufacturer’s 
drawings. 

Since 2.102(b) (4), as revised, unequivocally permits a determina- 
tion of equivalency on the basis of data covering “design, material, 
performance, etc.” of the product cited, when “sufficient to enable the 
Government to determine that the offeror’s product is equal,” we do 
not believe that its use unnecessarily restricts competition. For this 
reason, we need not consider further Hunt-Spiller’s contentions which 
are premised upon the assumption that this clause precludes consid- 
eration of offers which do not contain the original manufacturer’s 
drawings. 

Therefore, this Office has no objection to the use of clause 
2.102(b) (4), as revised, for negotiated procurements where the pro- 
curing activity is unable to obtain adequate descriptive data. 

Further, because we are of the opinion that this clause may properly 
be used in negotiated procurements under the stated circumstances, we 
do not believe discussion of the requirements and restrictions appli- 
cable to “brand name or equal” advertised procurements is appropriate. 

Although the use of this clause may be unobjectionable, a factual 
question remains regarding the propriety of DSA’s rejection of Hunt- 
Spiller’s proposal under the clause on the grounds the data submitted 
were not sufficient to permit a comparative evaluation of the two 
products, These data consisted of a letter certifying this type of Hunt- 
Spiller cylinder liner had been in commercial use for over 2 years, 
stating that its production was subject to a quality control program, 
and advising that it had been accepted by the American Bureau of 
Shipping. Also attached were a price list and a drawing of the Hunt- 
Spiller cylinder liner. 
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The engineering support activity stated that it was unable to estab- 
lish equivalency between the Hunt-Spiller cylinder liner and the En- 
terprise liner on the basis of this information. 

It is the position of this Office that the procuring agency’s determi- 
nation regarding the technical acceptability of articles is controlling 
in the absence of arbitrariness or capriciousness. 17 Comp. Gen. 554; 
B-143389, August 26, 1960. 

We cannot say that the engineering activity’s conclusion, that the 
data furnished with Hunt-Spiller proposal was insufficient for deter- 
mining equivalency between the two manufacturer’s cylinder liners, 
was arbitrary or capricious. We therefore find that the rejection of 
Hunt-Spiller offer on the basis that its proposal failed to satisfy the 
data requirements of clause 2.102(b) (4) was legally correct. 

This does not imply that equivalency can only be judged by a com- 
parison of the drawings of the suggested substitute with drawings of 
the original manufacturer’s part. As now stated in clause 2.102(b) (4), 
either drawings or, alternatively, other data can be used for com- 
parison purposes. We are recommending under separate cover that 
DSA take steps to insure that all proposals of this type will be con- 
sidered on their individual merits, and, when offerors furnish informa- . 
tion which reasonably supports an independent determination of 
equivalency, award should be made accordingly, without regard to the 
absence of the original manufacturer's drawings. 

Finally, the above discussion assumes that an adequate explanation 
exists for DSA’s lack of descriptive data needed for advertised com- 
petitive procurement. The DSA report of September 6, 1967, reveals 
that certain DSA administrative practices regarding the broadening 
of competition for items of the type here involved might be improved. 
However, because such matters are essentially management functions 
within the discretion of the agency, they do not affect the legality of 
the present award. 


[[B-163608] 


Compensation—Overtime—Travel Time—Performance of Duty 
Status 


Employees of the Atomic Energy Commission, designated escorts to protect 
security shipments, who perform continual, long distance, 24 hours a day travel 
are in a “work while traveling” status within the contemplation of section 222(a) 
of the Federal Salary Act of 1967, and 8 hours of the day attributable to eating 
and sleeping, the employees are entitled to payment of regular compensation for 
§ hours and overtime for 8 hours for each full day of travel. However, under 
section 222(a), the employees would not be entitled to compensation for periods 
of waiting at an official station or at any other point of duty. 


Compensation—Overtime—Travel Time—Performance of Duty 
Status 
An escort of Atomic Energy Commission security shipments whose day’s travel 


—_ not exceed 16 hours, including “off-duty” periods while traveling, is entitled 
to compensation for all the hours involved, including those in “off-duty” status, 
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Compensation—Overtime—Travel Time—Performance of Duty 
Status 


An Atomic DBnergy Commission escort of security shipments in a travel status for 
22 hours and in an off-duty status for 2 hours during which time he was not 
traveling is entitled to payment for 16 hours, the deduction of 8 hours from the 
24-hour day which is attributable to eating and sleeping including the 2 hours 
off-duty time, and the additional off-duty time while traveling is compensable 
at regular or overtime rates as appropriate. 


Compensation—Overtime—Travel Time—Performance of Duty 
Status 


The time spent by a civilian employee traveling on official business in an over- 
night stay at a hotel or motel is not covered by section 222(a) of the Federal 
Salary Act of 1967. Therefore, an escort of an Atomic Hnergy Commission secu- 
rity shipment who stayed overnight in a hotel or motel from midnight to 6 a.m., 
then traveling from 6 a.m. to 6 p.m. without an interruption of travel for the 
purpose of having a meal, is entitled to payment for the 12 hours spent in travel, 
compensated at regular or overtime rates as appropriate. 


To the Chairman, United States Atomic Energy Commission, 
April 29, 1968: 


We refer to the letter of the General Manager, United States 
Atomic Energy Commission, dated February 16, 1968, requesting our 
advance decision with regard to the proper application of section 
222(a) of the Federal Salary Act of 1967, Title II, Public Law 90-206, 


amending 5 U.S.C. 5542(b) (2) (B), to the payment of overtime com- 
pensation while traveling to employees of the Atomic Energy Com- 
mission known as escorts. 


Your General Manager describes the work of escorts and the regula- 
tions relating to their compensation as follows: 


* * * Hscorts are AHO employees who provide protection (usually armed) to 
shipments of nuclear materials and other items, and insure that the handling of 
material and equipment, whether under normal conditions or in emergencies, 
will not be injurious to health and safety. Their duties contemplate that they 
perform these security shipment duties during the course of continual, long- 
distance travel. * * * 
Our current instructions governing the hours of work and premium pay for 
escort personnel are set forth in AEC Manual Chapter 4136 (particularly Sec- 
tion 4136-054c) and AHO Appendix 4136, Part IX. * * * Under those provisions 
the basic workday of an AEC escort engaged in shipment duties is the first 8 
hours of actual engagement in assigned shipment duties in each calendar day. 
The basic workday need not coincide with the first 8 hours following the be- 
ginning of the workday, and, indeed, is often interrupted by periods of off-duty 
rest, sleep, and eating. Following the basic workday of 8 hours, escorts are paid 
overtime for any periods of time in which they actually work during the cal- 
endar day in question. 
Under these AKC instructions, escorts are not paid for periods of time in which 
they are sleeping or eating, or not engaged in actual shipment duties (as defined 
in our instructions). On so-called “deadhead” runs in which the individual may 
perform no shipment duties whatsoever, the employee is paid only for the 8 hours 
of his regular workday. Between shipments, escorts may take leave or may be 
ed to whatever security or other administrative duties may be made avail- 
able at their official duty stations. They average only 8 to 4 full days a month 
in “office” duties. 
~_ currently has 78 employees in positions actively met in the protection 
of security shipments made by rail car, automotive vehicle and air. This includes 
57 escorts at GS-6 and 21 “crew chiefs” at GS-7 or 8, who are in charge of one 
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or more escorts assigned to a particular trip but are not regarded as supervisory 
personnel. The great majority of trips originate in five ABC field offices— 
Albuquerque, New Mexico; Oak Ridge, Tennessee; San Francisco, California ; 
Savannah River, South Carolina ; and Richland, Washington. Trips average about 
8 days in length and about 8 employees, on the average, are assigned to each 
trip. Over 90% of the trips are for the purpose of transporting materials, typi- 
cally by rail or motor vehicle. The remainder are document trips, about 90% of 
which are single escort trips by plane. 


5 U.S.C. 5542(b) (2) as amended by section 222(a) of the Federal 
Salary Act of 1967 provides: 

(2) time spent in a travel status away from the official duty station of an 
employee is not hours of employment unless— 

(A) the time spent is within the days and hours of the regularly scheduled 
administrative workweek of the employee, including regularly scheduled over- 
oh) ae ‘ware (i) involves the performance of work while traveling, (ii) is 
incident to travel that involves the performance of work while traveling, (iii) is 
carried out under arduous conditions, or (iv) results from an event which could 
not be scheduled or controlled administratively. 

The particular item here in question is travel “incident to travel that 
involves the performance of work while traveling.” As stated in your 
General Manager’s letter, the example used to illustrate the coverage 
of that language in the legislative history of the Federal Salary Act 
of 1967 does not relate to employees performing duties comparable 
to those performed by the escorts here involved. We note, however, 
that the illustration contained on pages 30 and 31 of S. Rept. No. 801, 
90th Cong., 1st sess., does involve a truck driver whose principal duty 
is performing work while traveling. On the other hand, there is no 
indication in the legislative history of the provision in question that 
any particular class or group of employees would be excluded from the 
benefit provided because of the nature of their work. In view thereof, 
we cannot conclude that Atomic Energy Commission escorts are to be 
excluded from the benefits provided by section 222(a) of the Federal 
Salary Act of 1967. 

Atomic Energy Commission regulations provide that escorts will 
not be required to work for more than 16 hours per day except in emer- 
gencies or in cases involving unusual operating or special security 
requirements. AEC Appendix 4136, Part [X.F.3. In keeping with that 
regulation escorts are assigned to jobs in sufficient numbers to allow 
for periods of sleep and rest and the trucks and railcars used for trans- 
portation of materials are equipped with sleeping accommodations. 

Nothing in the legislative history of section 222(a) indicates that 
employees, as a result of the enactment of that section, will be entitled 
to compensation for 24 hours a day even though they are able to spend 
usual amounts of time eating and sleeping. Therefore, payment of 
compensation may not be allowed for eating and sleeping time (8 hours 
a day) merely because the employee while eating or sleeping is 
traveling. 

Applying the foregoing to the questions presented in enclosure B to 
the General Manager’s letter, which concern the number of hours 





610 DECISIONS OF THE COMPTROLLER GENERAL [47 


which are to be regarded as hours of employment for escorts traveling 
24 hours each day in a Government-owned railcar delivering materials 
or returning from delivering materials, you are advised that the total 
of such hours would amount to 16 each day after deduction of 8 hours 
for eating and sleeping. Thus, such escorts under the circumstances 
related would be entitled to regular compensation for 8 hours and 
overtime compensation for 8 hours for each full day of travel. It fol- 
lows that alternate “b” which requires payment of overtime for “off- 
duty” travel time exclusive of sleeping and eating time would be 
proper for use in computing the amount due. As indicated above we 
believe that no more than 8 hours per day should be considered as eating 
and sleeping time. 

Regarding question “a” presented in enclosure C the amendment 
contained in section 222(a) applies only to time spent in actual travel 
away from the employee’s official station. Thus, the rules you have 
previously applied to periods of waiting at the employee’s official sta- 
tion or at any other point of duty would not be changed by enactment 
of that amendment. The periods of waiting involved in question “a” oc- 
curred before the escorts began travel away from their officia] station. 
Therefore, no benefit would accrue to them under the amendment in 
question. 

Question “b” relates to “off-duty” periods while traveling. On the 
day involved escort “A” did not begin escort work until 10:30 a.m. and 
was traveling (either driving in alert status or off-duty) for the rest 
of the day. Since travel time that day did not exceed 16 hours, 
compensation should be paid for all hours including those in “off- 
duty” status. 

Questions “c” and “d” involve a day during which escort “A” was 
traveling or unloading a shipment (the latter for 24 minutes) for 22 
hours, and had 2 hours of off-duty time when he was not traveling. He 
would not be entitled to compensation for the 2 hours he was off duty 
and not traveling or for 6 hours of off-duty time while traveling. That 
is, the 2 hours waiting time and off-duty hours are combined to arrive 
at not to exceed the 8 hours attributable to sleeping and eating. Thus, 
additional off-duty time while traveling should be compensated at 
regular or overtime rates as appropriate. 

As indicated above, time spent in an overnight stay at a hotel or 
motel is not covered by the amendment. On the final day involved in 
the escort’s trip he was staying overnight in a hotel or motel from mid- 
night to 6 a.m. He began travel at 6 a.m. and completed travel at 6 p.m. 
without an extended interruption of travel for the purpose of having a 
meal. The full 12 hours spent traveling on that day would be compen- 
sable at regular and oyertime rates as appropriate. The questions 
presented in enclosure C are answered accordingly. 
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Bids—Submission—Time Limitation—Sufficiency 


Although the commercial specifications incorporated by reference in an invita- 
tion for an aircraft recording system only became available from the commercial 
publisher 7 days before bid opening time, the two bidders to whom the procure- 
ment was limited were not prejudiced, notwithstanding the period allotted for 
the preparation and submission of bids was less than the 15 bidding days pre- 
scribed by paragraph 2-202.1 of the Armed Services Procurement Regulation for 
the procurement of standard commercial articles and services, as the bidders 
had participated in the procurement efforts of the contracting agency and aware 
of the technical requirements and complexities of the recording system they could 
have prepared responsive bids within the time allotted for the preparation and 
submission of bids. 


Bids—Competitive System—Commercial Specifications Availability 


An invitation that referenced the commercial specifications needed in the prep- 
aration of bids is not a defective invitation that precludes the full and free 
competition contemplated by 10 U.S.C. 2305(b), where the invitation was com- 
pleted for bid preparation and evaluation purposes upon receipt of the specifica- 
tions by bidders responsible for obtaining the referenced specifications. 


To Lewis, MacDonald & Varian, May 2, 1968: 


Reference is made to your brief submitted to our Office on Decem- 
ber 11, 1967, and supplemental letter of March 13, 1968, protesting, on 
behalf of the Conrac Corporation, against the award of a contract to 
any bidder under invitation for bids No. F33657-68—B-0432, issued by 
the Department of the Air Force, Air Force Systems Command, Aero- 
nautical Systems Division. 

The invitation solicited bids for the purchase of a quantity of air- 
borne signal data recording systems each consisting of a “Recorder 
Mechanism Assembly, a Magazine Recording Set, and a Resilient 
Mount.” We are informed that the recording system is designed to be 
installed on F-111A aircraft to “measure flight parameters relating to 
structural loads, convert these analog inputs to digital form and record 
them on magnetic tape for later analysis.” 

The background of this procurement is contained in the contracting 
officer’s statement furnished to our Office and is quoted below: 


In 1955 a requirement for a multichannel flight loads recorder was established. 
During the following seven year period various study contracts were placed, 
but none of the sources were successful in building more than a three-channel 
recorder, 


Contract AF33(657)-9574 was awarded to the Whittaker Corporation on 26 
July 1962 for development of an airborne recording system. Contracts were also 
awarded to four other contractors after an industry-wide solicitation involving 
45 sources. After a 2%4-year effort, Whittaker was the only one of these sources 
that was successful in developing a recording system deemed capable of meeting 
the Air Force specification requirements. Due to lack of a funded program, pro- 
curement of the [recording system] was not accomplished even though Whittaker 
was technically qualified to receive a production contract. In a letter of 23 De- 
cember 1965, the F-111 [project officer] expressed an intense desire to proceed 
with procurement of the Whittaker recorder and assured that rapid action would 
be taken in this regard upon approval of a funded program. This letter further 
contemplated measurement of 24 data parameters as envisioned by the protested 
IFB and noted that “Meetings have been held with [the aircraft manufacturer] 
and the recorder manufacturer (Whittaker) to resolve all details.” 
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In anticipation of availability of funds, a sole-source procurement for F-111 
and C-—141 requirements was in the early stages of negotiation with Whittaker 
in early 1967 when the Conrac Corporation submitted an unsolicited proposal. 
Recognizing the advantages of a competitive situation, [the procurement activity] 
assisted Conrac in obtaining a flight test for their prototype recorder. As a result 
of this evaluation, Conrac’s recorder was determined to be technically acceptable 
by the Air Force, and the sole-source RFP to Whittaker was cancelled. 

In August 1967 the General Dynamics Corporation (GD/FW) conducted 
technical discussions with Whittaker and Conrac, during which time both sources 
had access to all GD/FW documents relating to interface requirements for pur- 
poses of technical and price competition. GD/FW evaluated the proposals from 
both sources for 12 recording systems in support of Project Harvest Reaper, and 
found both contractors to be technically acceptable. GD/FW later awarded a 
contract to Conrac after a price competition in which Conrac was the low bidder. 


In view of a stated required initial delivery date of October 1968, 
and an 11-month production leadtime, the procurement officials were 
permitted to utilize a 15-day period for the submission of bids. Accord- 
ingly, the invitation, issued November 3, 1967, specified a bid opening 
date of November 17, 1967. 

The invitation included a bidders qualification clause which effec- 
tively limited competition to Whittaker and Conrac. The clause 
provided : 


BIDDERS QUALIFICATION CLAUSE: 


Bidders, for the Multi-Channel Recording System requirements of this IFB, 
must have designed, developed and produced a Pulse Code Modulated (PCM) 
Digital technique magnetic tape recording hardware system which has been flight 
tested by the Air Force, has received an ASD technical evaluation and has been 
determined to be technically capable of meeting the performance requirements 
of the Aircraft Structural Integrity Program by the cognizant ASD engineering 
activity, SEFSL, prior to the issue date of this IF'B. 


In addition the invitation provided in paragraphs “K” of the sched- 
ule and 4 of the special provisions that : 


1. The Recording Set, Signal Data A/A24U-6, shall be made compatible by 
the recording set contractor with all the equipment (sensors etc.) used in con- 
junction with it on the F-111 aircraft. The recording set contractor must submit 
one fully tested (with the exception of the Longevity Testing) preproduction 
unit to the F-111 airframe contractor to be evaluated for compatibility. The 
compatibility test by the airframe contractor shall be accomplished in accordance 
with General Dynamics Document FGT 5321 Instruments Flight Loads Recorder 
System Integration Test Procedure. The recording set contractor shall submit 
as part of the Preproduction Test Report, a statement from the F~111 contractor 
and AFPR Quality Control establishing that the item being furnished was tested 
and successfully passed the required tests. The cost of the compatibility and 
integration test program in accordance with General Dynamics Document FGT 
5821 Instruments—Flight Loads Recorder System Integration Test Procedure 
and changes in the equipment necessary to comply with the compatibility and 
integration requirements shall be included in the price of the end items. 


4. AVAILABILITY OF SPHOIFICATIONS AND STANDARDS 


Specifications and standards cited in this Invitation for Bids/Request for 
Proposals are available as indicated below : 


. * * ’ . * * 
(b) Commercial Specifications and Standards. These specifications and stand- 


ards are not available from Government sources, They may be obtained from 
the publishers. 
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It appears that the invitation was issued prior to the preparation 
of specification FGT 5321, referenced in paragraph “K” of the sched- 


ule. On November 9, 1967, the two qualified manufacturers were 
informally advised that specification FGT 5321 would be available 
on November 14, 1967, from the commercial publisher, the General 
Dynamics Corporation, Fort Worth. Since the specification was not 


available until November 15, 1967, the invitation was formally 


amended on that date to provide for the bid opening on November 22, 
1967. 

Two bids were opened at the specified time and it appeared that 
Whittaker’s total bid price of $1,879,381 was low compared to 


Conrac’s bid of $3,383,583. By telegram dated December 7, 1967, you 
protested to our Office against the award of a contract to any firm 


under the invitation. However, on the same date, before your protest 
was transmitted to the cognizant procurement officials, the contract 
was awarded to Whittaker at its bid price. 


You contend in your brief that no valid award could be made under 


the invitation because the procurement item was inadequately defined, 


thereby precluding any opportunity for free and full competition as 
envisioned by 10 U.S.C. 2305(b). In this regard, you state as follows: 


Performance was to be in accordance with Mil~R-38435A. The gravamen of 
the protest is that the specifications did not describe the interface or com- 
patibility requirement of the product, which in a flight recorder is one of the 


most significant and material requirements of performance. 3.11 of Mil—R- 


38435A provided for “Sensing Units” which had to be compatible with the 
recording set. 


3.5 of Amendment #1 to Mil—R-38435A provided, The recording set shall 
be designed to measure and record up to 24 input parameters ... All supple- 
mentary recorder equipment (excluding sensors) such as sub-multiplexers, 
filters, signal conditioners, transient and overvoltage protection circuitry neces- 
sary to achieve the 24 channel capability must be included in a single unit. 

No part of the bid set described what measuring devices on the aircraft the 
sensing units were to mate with. No specification set forth. what the 24 input 
parameters to be measured were. This omitted information was most important 
to bidding and to performing the job. 


FGT 5821, referred to in Paragraph K, was a proprietary specification of 
the General Dynamics Corporation and was not included in the bid set and, 


in fact, was not even complete as of the time of issuance of the IFB on 3 
November 1967. 


* * * Three days before bid opening Conrac obtained a copy of FGT 5821 
by visiting General Dynamics at Fort Worth and received the document by 
hand. FGT 5321 (the integration test plan) did not, however, define “the 
parameters to be recorded.” Rather, it referred to other General Dynamics 
specifications not made a part of the bid set for that information, in the 
following language: 


II. BACKGROUND 


The ASDRS ZF00040A is the prime equipment to be installed in certain 
F-111A aircraft ESA per ECP 1383. The parameters to be recorded are given 
in ZF00040A Table I and further defined by interface specs 6JCO1 thru 6JC28. 
Of the 24 parameters, 9 are new and 165 are existing. The new equipment includes 
the triaxial linear accelerometer OFOQ0089-1 (3 parameters) the sink rate 


313-968 O-69—41 
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radar CH000199-1 three pressure transducers ©4258, and two spoiler position 
transducers CF00088-1. The ASDRS converts the 24 analog inputs to digital 
signals, samples at selected rates, compares new and old samples, and records 
new samples that are different. 

Conrac was actually engaged in the performance of a subcontract for 
General Dynamics and therefore the specifications referred to in the quoted 
paragraph of FGT 5821 did exist in the Conrac files. Conrac, therefore, was 
fully informed, in fact, as to the details of interface and compatibility, and 
was able to place an informed bid of approximately $3,400,000. 

However, the competitor, Whittaker, neither received FGT 5821 in time, 
nor did they receive any of the subspecifications which defined “the parameters 
to be recorded.” The FGT 5821 could not have been received by them except 
perhaps on the day of bid opening. 

Whittaker’s bid of approximately $1,800,000 was obviously uninformed as to 
the extent or value of the work of making the product compatible with the 
sensing devices on the aircraft. 


Specifications ZF00040A (Table 1) and 6 JCO1-6JC28 describe the sensors in 
detail. They describe characteristics with which the signal conditioners of the 
flight recorder are to be compatible, such as impedance, grounding and isolation 
procedures, type of wire and wiring diagram, source of excitation of the sensor 
and, most important, the vendor and part number. This information is vital 
to bidding and building the signal conditioner to receive and translate the output 
of the sensor. In addition, ZF00040A (referred to in FGT 5321) specifies a highly 
specialized and difficult filter used to filter out undesired information from the 
inputs to the flight recorder. Without the ZFO0040A, no notice of that require- 
ment exists in the bid set. 

The absence of the compatibility requirements and the details of the senors 
with which the flight recorder had to mate prevented bids on an equal competitive 
basis. As such, there was no full and fair competition. Conrac, with actual 
notice of the objectives of compatibility (based upon its physical possession of 
FGT 5321 3 days prior to bid opening and the sub-specifications in its files on the 
prior procurement), was at a competitive disadvantage. Whittaker, with no notice 
of the compatibility requirements, could only guess at the value of the work or 
the obligations to be performed. Based upon the citations which follow Con- 
rac urges that the award of a contract in such circumstances violates the statutes, 
objectives and regulations concerning advertised procurement and exposes 
the government to a claim by Whittaker for additional compensation when the 
compatibility requirements are defined to them. 

It is submitted that the IF'B violates the Armed Services Procurement Act and 
in particular 10 U.S.C, 2305(b), which’ states : 

“(b) The specifications in invitations for bids must contain the necessary 
language and attachments, and must be sufficiently descriptive in language 
and attachments, to permit full and free competition. If the specifications in 
an invitation for bids do not carry the necessary descriptive language and 
attachments, or if those attachments are not accessible to all competent 
and reliable bidders, the invitation is invalid and no award may be made.” 


In addition, you contend that the short period between the time when 
invitation was complete (the availability to bidders of specification 
FGT 5321) and the opening of bids was “insufficient time for a proper 
evaluation of responsibilities of performance.” In support of your 
position, you cite our decision 45 Comp. Gen. 651, wherein we directed 
cancellation of an invitation on the ground that the issuance of an 
amendment 2 days before bid opening did not provide sufficient time 
within the contemplation of section 1-2.207(d) of the Federal Procure- 
ment Regulations (FPR) which provides that no award shall be made 
unless bidders have been given sufficient time to consider the contents 
of an amendment in submitting their bids. You observe in this regard 


that the corresponding regulation applicable to military procurement 
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is contained in paragraph 2-208(c) of the Armed Services Procure- 
ment Regulation. ASPR 2-202.1 provides that, except under unspecified 
special circumstances, as “a general rule, bidding time shall not be 
less than 15 calendar days when procuring standard commercial 
articles and services and not less than 30 calendar days when procur- 
ing other than standard commercial articles or services.” 

We are of the opinion that the record before us does not support 
the first basis of your protest that the invitation failed to state the 
compatibility requirements and details of the interface connections 
of the advertised item. 

The invitation, at the time of issuance was, as you state, incomplete; 
however, the compatibility requirements and corresponding technical 
data were contained in specification FGT 5321 and the subspecifica- 
tions, 6JC01 through 6JC28, referenced in specification FGT. On 
November 15, 1967, or 7 days before bid opening, when specification 
FGT 5321 became available from the commercial source, the com- 
patibility requirements of the procurement item became known to 
bidders, and the invitation, for all intents and purposes, was complete. 
In this regard, your attention is directed to paragraph “H” of the 
schedule which provides as follows: 

H. INCORPORATION OF REFERENCED DOCUMENTS : 


All specifications, exhibits, drawings, amendments and/or other documents 
which are referenced in this contract, but are not attached hereto, are hereby 
incorporated herein by reference. 


The clear legal effect of paragraph “H” is to put the onus of obtain- 
ing all referenced specifications upon the two qualified bidders. The 
subspecifications referenced in specification FGT 5321, having the same 
force and effect of the specification itself, were likewise to be obtained 
by the two bidders. 

We have stated on numerous occasions that the full competition con- 
templated by the public advertising statutes cannot be achieved unless 
invitations are couched in language sufficiently clear to enable the 
preparation and evaluation of bids on a common basis. 36 Comp. 
Gen. 380; B—162182, November 13, 1962. We are of the opinion that 
the invitation was sufficiently clear, in this regard, by virtue of the 
fact that neither of the two bidders had any difficulty in obtaining the 
referenced commercially developed compatibility requirements and 
corresponding data once they became available. Moreover, with regard 
to your statement that Whittaker was not actually in possession of 
specification FGT 5321 and the referenced subspecifications, we are 
advised that the contracting officer determined that Whittaker received 
the documents on November 17, 1967, or 5 days prior to bid opening. 

Your argument that the 7-day period, between the time the tech- 
nical specifications of the invitation became available to the two bid- 
ders and the time bids were opened, was insufficient for bidders to 
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properly evaluate the responsibilities of performance and prepare 
responsive bids is not supported by the reported facts and circum- 
stances surrounding the protest. 

The background of the procurement item, set forth above, clearly in- 
dicates that, at the least, for several years Whittaker and Conrac have 
been in close contact with the commercial and military users of the 
advertised system as contractors and subcontractors. Both Whittaker 
and Conrac have previously successfully flight tested a “recording 
hardware system,” and, as late as August 1967, participated in negotia- 
tions with the commercial user of the system as prospective subcontrac- 
tors. We are cognizant of the fact that Conrac was successful in nego- 
tiating for the subcontract, however, we are advised that at that time 
Whittaker had full access to the General Dynamics, Fort Worth, doc- 
uments relating to the interface requirements of the system and was 
therefore aware of the details of all of the 24 data parameters. Thus, 
even though the time period allotted for preparation and submission of 
bids was less than is normally allowed by the regulation in ASPR 
2~-202.1, the fact that the two bidders were aware of the technical re- 
quirements and complexities of the recording system and that they 
have been closely following and participating in the procurement ef- 
forts of the Air Force leads us to conclude that neither Whittaker nor 
Conrac was prejudiced thereby. Hence, we do not feel that the holding 
in 45 Comp. Gen. 651 is applicable here. This view is supported by the 
fact that neither of the two bidders protested before bid opening 
against the time for submission of bids. 

Since specification FGT 5321 was available on November 15, 1967, 
and the subspecifications referenced therein were known prior to that 
time by both bidders, and competition for the procurement was limited 
to the two concerns which were aware of the procuring agency’s needs 
with respect to the system by virtue of their participation in develop- 
ment of the recording system, we are unable to conclude that the in- 
vitation was legally insufficient to support a valid award, either from a 
technical viewpoint or with regard to the amount of time accorded 
bidders to prepare and submit their bids. We have carefully considered 
your arguments but we are of the opinion that they do not require us 
to question the award. Of. 46 Comp. Gen. 349. 

Accordingly, your protest is denied. 


[ B-163082 } 


Contracts—Mistakes—Verification Prior to Allegation of Error— 

Adequacy of Information 

Goverament's eatimate and the next low bid. wes considored sutintactory, if 
was consi 


dered satisfactory, if 
be performed at the bid 
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quoted, satisfied the verification requirements of paragraph 2-406.3(e) (1) 
Procurement and sufficiently warned the bid- 


tional compensation on the basis of a mistake in bid alleged a year after contract 
award. 


Bidse—Mistakes—V erification—Prior to Allegation of Error 


In the absence of an allegation of mistake in bid, where the bidder knew his 
bid was n the 


that a bidder be advised of his legal rights if 


trative procedure under which consideration could be given to a request for bid 
correction or permission to withdraw a bid. 


To Harold F. Blasky, May 3, 1968: 


Reference is made to your letters dated December 5, 1967, and 
March 4, 1968, concerning the request made on behalf of Buck & 
Donohue, Incorporated, Newark, New Jersey, for relief on account 
of alleged mistakes made in its bid on the work covered by contract 
No. DA 30-023-CIVENG-66-1, dated July 13, 1965, which was 
awarded by the Office of the United States District Engineer, Army 
Engineer District, Corps of Engineers, Buffalo, New York, for the 
completion of a project described as “Local Flood Protection, Smokes 
Creek, Lackawanna, New York, Section III.” 

The contract was awarded pursuant to an invitation for bids issued 
on May 14, 1965. The schedule of the invitation listed 49 items of work 
and material for which lump-sum prices were requested on 44 items. 
For the remaining items, unit prices were required to be quoted on the 
basis of estimated quantities. Under item No. 10, the unit and total 
prices were to be based on an estimated 79,000 cubic yards of channel 
excavation and, under item No, 37, the unit and total prices were to 
be based on an estimated 16,000 square yards of riprap protection. 

Seven bids were received and opened, as scheduled, on June 15, 1965. 
The low bid in the amount of $1,037,104 was submitted by Buck & 
Donohue, Incorporated, and the six other bids ranged from $1,466,414 
to $1,787,515. Representatives of the low bidder were present at the 
bid opening when the amounts of the seven bids and the Government’s 
$1,392,000 estimate of a reasonable contract price, without profit, 
were disclosed. The low bidder was subsequently furnished an ab- 
stract of bids showing the total prices of the seven bids, the item prices 
of the three lowest bidders and the item and total amounts involved 
in the Government estimate. 
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On June 24, 1965, the district engineer (contracting officer) prepared 
& memorandum for the record which states as follows: 


1. Mr. Buck of Buck & Donohue, apparent low bidder on Stage III of Smokes 
om called me this date to inquire into the status of the award on the subject 

2. I informed him that I recently signed a letter addressed to his firm re- 
questing financial data, information on other work, etc., which we require nor- 
mally prior to award. He stated that he had not received our letter and felt that 
we had all the background information on his firm except his current financial 
statement. 

8. In discussing the matter he indicated that his firm had been working for 
both Philadelphia and Pittsburgh Districts for a period of some 18 years. He 
stated that the firm was currently not working on any job and were anxious to 
learn the status of their bid here. I queried him with regard to other work he 
had had in the area, also as to his plans for furnishing plant, if he is the success- 
ful bidder on our job. He indicated that Buck & Donohue does not have enough 
equipment to perform this job and would have to acquire some equipment locally 
Pe: sn rental basis. I assured him that he would receive our letter in the near 

re. 


On March 9, 1967, the district engineer prepared an additional 
memorandum for the files for the purpose of setting forth his recol- 
lection of the events regarding the award of the contract to Buck & 
Donohue, Incorporated. The district engineer considered that the 
referenced events support a finding of good faith in making the award 
and a further finding of substantial compliance with the regulations 
having to do with a preaward bid verification. The memorandum first 
indicates that an analysis of the low bid disclosed that it was consider- 
ably below the Government estimate but that there were no apparent 
cardinal omissions and the item bid prices, when compared to the Gov- 
ernment estimates, were low for virtually all of the items involved. 
The memorandum then states that the preaward survey showed that 
the contractor had gained wide experience and knowledge in smal] 
flood control jobs of the type involved in this case, and refers to the 
telephone conversation of June 24, 1965. The memorandum also von- 
tains the following additional statements: 


4. Again on the 8th of July 1965 Mr. Buck of the firm of Buck & Donohue, Inc. 
contacted me and made further inquiry as to whether or not we were going to 
make an award to his Company. He again stated that they were very anxious to 
perform the work and we discussed at that time the fact that his bid was con- 
siderably below the Government estimate. He indicated to me in a very positive 
fashion that the firm was not engaged in any work at the moment. Hence, they 
were anxious to obtain this contract at the price bid and to perform the work in 
accordance therewith. It is my firm recollection that Mr. Hourigan, Ohief of the 
Operations Division, informed me of similar conversations he had had with 
Buck & Donohue, Inc. just prior to my conversation with Mr. Buck on 8 July 
= 

On the basis of these evaluations and contacts, it was my decision as Con- 
cauiee Officer to consider that there was an agreement between the two parties 
on a contract price and that there was no further need to pursue the difference 
boerens the Government estimate and the low bid. There was no indication by 

the bonding company of any doubts regarding the bid and no indication by the 
firm of Buck & Donohue that they intended to bid a different amount and present 
it at the time of bid opening. 
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The contract was awarded to Buck & Donohue, Incorporated, on 
July 18, 1965, and the formal contract documents were signed by the 
contractor on the same date. Also the contractor furnished the per- 
formance and payment bonds, as required. 

By letter dated June 28, 1966, approximately 1 year after the date 
of the contract award, the contractor referred indirectly to the possi- 
bility that pricing errors were made in its bid on the project. The 
contractor subsequently submitted evidence on the basis of which the 
contracting officer recognized that mistakes aggregating the sum of 
$148,234 were made in the bid as the result of omitting certain elements 
of cost in the computation of prices on 16 items of the invitation, in- 
cluding seven care-of-water items, seven items for excavation at 
bridges, item No. 10, for channel excavation, and item No. 37, for rip- 
rap protection. The contracting officer recommended that the contract 
price be increased by the sum of $109,991.92, representing the difference 
between the above amount of $148,234 and the sum of $38,242.08 which 
was required to be waived under the formula of the clause entitled 
“Mistakes in Bids,” as set forth at pages 2 and 3 of the invitation for 
bids. 

The division engineer concurred in the contracting officer’s recom- 
mendation but it appears that he recognized the fact that the con- 
tractor would not be entitled to additional compensation on account of 
mistakes in bid unless it was determined that the contracting officer 
knew or should have known of the errors when the bid was accepted. 
Michiel Chernick v. United States, 178 Ct. Cl. 498. The division en- 
gineer expressed the opinion that, since the low bid was approximately 
2514 percent below the Government’s cost estimate and approximately 
29 percent below the next lowest bid, the contracting officer should have 
been alerted to the likelihood of mistake in the bid, and that he should 
also have sought a verification of the bid in the manner prescribed in 
paragraph 2~406.3(e) (1), Armed Services Procurement Regulation 
(ASPR). However, allowance of the recommended contract price in- 
crease was disapproved in a memorandum of decision dated September 
18, 1967, signed by the acting chief of engineers, which is, in pertinent 
part, as follows: 


8. * * * Records of the District Office reveal that representatives of the low 
bidder were present when bids were opened and the Government estimate was 
disclosed. Furthermore, the Contracting Officer states that on 8 July 1965, 

uring the period between opening of bids and contract award, he dis- 

cussed with the low bidder the fact that the bid was considerably below the Gov- 

ernment estimate. The low bidder, however, informed the Contracting Officer that 
it was anxious to obtain the contract at the price bid. 

} SOS eee crear eet Cees ore Senne ee ooo ane 


gained wide Seon coe teoeicars ie anal Bae anaes 
Sao ef Oe Gee weinn aie a invitation, 
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5. After considering all the evidence I find (a) that any error made in the 
preparation of the low bid was unilateral; (b) that after bid opening and prior 
to award, the Contracting Officer put the bidder on notice that its bid was con- 
siderably below the Government estimate; (c) that despite such notice, the low 
bidder insisted upon award of the contract at the price bid; and (d) that the 
award resulted in a binding contract. * * * 

You were advised informally of the substance of the administra- 
tive report on the alleged bidding mistakes and the matter was dis- 
cussed with. you and Mr. Horace M. Buck, president of Buck & Dono- 
hue, Incorporated, at a meeting in our Office on March 1, 1968. Mr. 
Buck amended his affidavit of October 16, 1967, which was submitted 
with your letter of December 5, 1967, contending that the contractor is 
entitled to additional compensation in the amount of $178,428. The af- 
fidavit, as amended, includes the statement that, during the telephone 
conversation of July 8, 1965, the contracting officer asked Mr. Buck 
whether his company was satisfied with the bid, whether the bid fig- 
ures had been checked and whether Mr. Buck believed that the job 
could be performed for the bid price. Mr. Buck stated that, in response 
to those inquiries, he advised the contracting officer that he was aware 
of the spread between the low bid and the next lowest and “was very 
unhappy with the bid;” that he had gone over the abstract of bids 
and found no errors, but the prices were, in general, very low and 
that he thought that the company could perform the job for the bid 
price. 

The affidavit contains additional statements to the effect that Mr. 
Buck had not recovered fully from a serious illness when the bid of 
his company was under consideration; that nothing was said in the 
telephone conversation of July 8, 1965, with respect to any right which 
the company might have to seek to have the bid corrected if mistakes 
in bid had occurred ; and that, if the contracting officer had advised Mr. 
Buck that there was a possibility that the bid could be corrected or that 
his company could be relieved of the responsibility for performance of 
the work on the basis of a showing that mistakes had been made in the 
bid, Mr. Buck would have accomplished a much more thorough 
analysis of the bid items and would have discovered before award of 
the contract “the errors of omission that now explain to a great extent 
the disparity of the bid.” 

Before considering the specific contentions made in the matter, it 
must be emphasized that the sole question here for consideration is not 
whether mistakes were made in the bid of Buck & Donohue, Incor- 
porated, as have been alleged, but whether, a binding contract was 
consummated by the acceptance of that company’s bid. Allied Contrac- 
tors, Inc. v. United States, 159 Ct. Cl. 548, 310 F. 2d 945. 

Mr. Buck has denied that his company insisted upon receiving a 
contract award or that the contracting officer was informed that the 
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company was anxious to obtain the contract at the bid price. However, 
since Mr. Buck was afforded an opportunity to verify the bid and 
his response was to the effect that he had found no errors and believed 
that the job could be performed for the bid price, it appears to be im- 
material whether Mr. Buck also indicated that he “was very unhappy 
with the bid.” A statement that he was very unhappy with the bid could 
be regarded as meaning that the company realized that it was taking 
a chance that the job could be performed at a reasonable profit, and 
that the company regretted only that it had not submitted a higher 
bid which would not have changed its standing as the low bidder. 

In your letter dated March 4, 1968, you indicated that the contrac- 
tor has agreed to accept the sum of $109,991.92 as the correct amount 
due on account of the alleged bidding mistakes. You stated that it is 
your client’s basic position that, under the law and the decisions of our 
Office, when an error is suspected, or because of the spread in bids 
should be suspected, the contracting officer owes the bidder an af- 
firmative duty, not only to place the bidder on notice that the bid is 
below the Government estimate, but also to point out to the bidder 
the possibility of an error and to advise the bidder that, if in fact an 
error was made, established procedures exist that would permit either 
correction or withdrawing the bid, dependent upon the particular 
circumstances involved. You referred to the holding in United States 
v. Metro Novelty Manufacturing Co., 125 F. Supp. 713, that reaffirma- 
tion of a bid, where the plaintiff was not placed on notice of the mistake 
which the Government surmised, did not bar the defense of rescission ; 
to a decision of our Office which recognized and followed that prin- 
ciple (44 Comp. Gen. 383) ; to a decision of our Office in which it was 
determined that the contracting officer would have known that a mis- 
take in bid had occurred if he had consulted the record of a previous 
procurement (45 Comp. Gen. 305) ; and to the provisions of the Armed 
Services Procurement Regulation concerning the matter of bid veri- 
fications in cases of apparent mistakes or where the contracting officer 
has reason to believe that a mistake in bid has been made. 

So far as concerns the cited provisions of the Armed Services Pro- 
curement Regulation, paragraph ASPR 2-406.3(e) (1) establishes the 
basic procedures to be followed by contracting officers of the military 
departments in requesting bid verifications. That paragraph states in 
part as follows: 

(1) In the case of any suspected mistake in bid, the contracting officer will 
immediately contact the bidder in question calling attention to the suspected 
mistake, and request verification of his bid. The action taken to verify bids 
must be sufficient to either reasonably assure the contracting officer that the 
bid as confirmed is without error or elicit the anticipated allegation of a mistake 
a bidder. To insure that a bidder concerned will be put on notice of a 


ke suspected by the contracting officer, the bidder should be advised, as 
is appropriate, of (i) the fact that his bid is so much lower than the other bid 





622 DECISIONS OF THE COMPTROLLER GENERAL [47 


or bids as to indicate a possibility of error, (ii) important or unusual charac- 
teristics of the specifications, (iii) changes in requirements from previous 
purchases of a similar item, or (iv) such other data proper for disclosure to 
the bidder as will give him notice of the suspected mistake. If the bid is verified, 
the contracting officer will consider the bid as originally submitted. * * * If a 
bidder alleges a mistake, the contracting officer will advise the bidder to make a 
written request indicating his desire to withdraw or modify the bid. * * * 

You contended in your letter of March 4, 1968, that the adminis- 
trative report indicates a clear failure on the part of the contracting 
officer to comply either with the letter or the intent of the regulation. 
You stated that the only communication between the contracting 
officer and the low bidder dealt with the fact that there was a wide 
spread between the Government estimate and the low bid, a fact which 
was equally evident to the low bidder from the abstract of bids; that 
at no time did the contracting officer indicate to the low bidder that 
he suspected that a mistake had occurred and at no time did the 
contracting officer suggest to the low bidder that the low bidder check 
to assure itself that in fact a mistake had not been made; and that at 
no time did the contracting officer indicate in any way to the low 
bidder that, in the event the bid did contain mistakes, a procedure was 
provided in the regulations which would afford an avenue for correct- 
ing the bid, or relieving the bidder from the consequences of his 
erroneous bid. You also stated that it is difficult to understand how a 
contracting officer experienced in the particular type of construction 
could have failed to suspect error when the bid was 2514 percent 
below the Government estimate without profit, approximately 30 
percent below the next lowest bid, and almost 40 percent below the 
average of all the bids received. You contended that the contracting 
officer was particularly on notice of the possibility of error in the unit 
prices quoted by the low bidder on items Nos. 10 and 87 of the invita- 
tion for bids, since the prices of $1.35 per cubic yard and $6 per square 
yard were much lower than the Government’s estimates of $1.97 and 
$10.40 and the prices of $2 and $14 which were quoted on those items 
by the bidder who submitted the second lowest bid in the total amount 
of $1,466,414. 

In a parenthetical statement of your letter dated March 4, 1968, it 
is contended that the contractor was placed on notice only with respect 
to the fact that its bid was below the Government’s total cost estimate 
without profit. However, Mr. Buck’s affidavit of October 16, 1967, as 
amended, clearly shows that the disparity between the low bid and the 
other bids was recognized during the telephone conversation of July 
3, 1965, since he purportedly advised the contracting officer that he had 
gone over the abstract of bids and that he was aware of the spread be- 
tween the low bid and the next lowest. In our opinion, it makes no dif- 
ference whether the disparity between the low bid and the next lowest 
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was first mentioned by the contracting officer. Mr. Buck knew that the 
company’s bid was out of line with the other bids and the contracting 
officer, upon being advised of such recognition, certainly was not then 
under any duty to inform Mr. Buck that a disparity between the bids 
existed. 


Even if the matter should be considered as involving a situation 
under which the contracting officer should have suspected the possi- 
bility that a mistake was made in the bid, we believe that a sufficient 
warning was given by the contracting officer to the contractor that 
there existed the possibility of a mistake in the bid when Mr. Buck 
was asked whether his company was satisfied with the bid, whether the 
bid figures had been checked and whether Mr. Buck believed that the 
job could be performed at the bid price. See Alabama Shirt & Trouser 
Oo. v. United States, 121 Ct. Cl. 313, wherein the Court of Claims con- 
cluded that the Government’s agents did all that could have been ex- 
pected to protect the plaintiff from its own imprudence, and that the 
plaintiff could not charge the Government “with having snapped up 
an advantageous offer made by mistake.” 

We find no basis for your apparent contention that the essential re- 
quirements of ASPR 2~406.3(e) (1) cannot be met other than by the 
making of a specific request for the verification of a bid. Apparently 
a specific request for verification would not be necessary where, as 
here, the bidder’s attention has been invited to the matter of checking 
his bid prices and the contracting officer is advised that the bidder had 
gone over his bid and found no errors. 

Since no allegation of mistake was made by the contractor during 
the telephone conversation of July 8, 1965, or at any other time prior 
to the making of the contract award, the provision of ASPR 
2-406.3(e) (1), requiring that a bidder who alleges a mistake be advised 
to make a written request for modification or withdrawal of the bid, 
was not applicable. Neither do we agree that, in the absence of an 
allegation of mistake, it was the duty of the contracting officer to 
advise the contractor of any administrative procedure under which 
consideration could be given to a request for correction of the bid or 
to a request for permission to withdraw the bid. There is no require- 
ment in the Armed Services Procurement Regulation that a bidder be 
advised with respect to his legal rights if he has made a mistake, where 
no mistake has been alleged. 18 Comp. Gen. 679; Saligman, et al. v. 
United States, 56 F. Supp. 505. 

It is unfortunate that Mr. Buck may not have recovered fully from 
a serious illness when the bid of his company was under consideration, 
However, the record reasonably indicates that the bid of Buck & 
Donohue, Incorporated, was accepted in good faith, no error having 
been alleged until long after award of the contract ; and that the Gov- 
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ernment fulfilled its responsibility for verification of the bid even if it 
be considered that the contracting officer should have suspected that 
a mistake had been made in the bid either during or prior to the tele- 
phone conservation with Mr. Buck on July 8, 1965. Consequently, it 


must be held that acceptance of the bid consummated a valid and bind- 
ing contract. See United States v. Purcell Envelope Company, 249 
U.S. 313; and American Smelting and Refining Company v. United 
States, 259 U.S. 75. 

It was the responsibility of Buck & Donohue, Incorporated, to esti- 


mate the prices at which it could perform the proposed contract at a 
reasonable profit and, if mistakes were made in its pricing estimates, 
the Government cannot be held responsible for the resulting loss. See 
Frazier-Davis Construction Company v. United States, 100 Ct. Cl. 


120, 168; Edwin Dougherty and M. H. Ogden v. United States, 102 


Ct. Cl. 249; and Saligman, et al. v. United States, supra. Furthermore, 


we are required to apply the rule that agents and officers of the United 
States have no authority, without a compensating benefit to the Gov- 


ernment, to modify existing contracts, or to waive contract rights _ 
which have vested in the United States. See 40 Comp. Gen. 684, 688. 


Accordingly, the request for relief in the matter, which is based 
on mistakes in bid not alleged until several months after the award of 
contract No. DA 30-023-CIVENG-66-1, is hereby denied. 


[ B-163550 J 


Bids—Buy American Act—Rejection—Unjustified 


The cancellation of an invitation that incorporated by reference the Buy 
American clause in paragraph 6-104.5 of the Armed Services Procurement Regu- 
lation because the Buy American Certificate and Certification of Independent 
Price Determination requirements inadvertently omitted from the invitation 
were considered essential was unjustified in view of the fact that acceptance of 
a bid under the invitation would bind the bidder to furnish the domestic end 
products fixed by the clause, and that the Independent Price Determination, 
going to the responsibility of the bidder and not the responsiveness of the bid, 
could be furnished after the bids were opened. Therefore, the canceled invitation 
should be reinstated and the submitted bids evaluated. 


To the Secretary of the Navy, May 3, 1968: 


Reference is made to a letter dated March 19, 1968, file SUP-0232, 
from the Deputy Commander, Naval Supply Systems Command, 
furnishing a report on the protests of FTS Corporation (FTS) and 
Radiation Systems, Inc. (RSI) against the cancellation of invitation 
for bids No. N60921-68-B-0085 issued on November 3, 1967, by the 
United States Naval Ordnance Laboratory (NOL), White Oak, Silver 
Spring, Maryland. 

The invitation solicited bids for furnishing a quantity of missile 
cradles as specified in the invitation. Eighteen bids were received and 
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opened on December 22, 1967. It appears that due to a mistake on 
the part of the Government some of the bid packages were released to 
potential bidders with page 2 of standard form 33 missing. The in- 


vitation was canceled by NOL on February 7, 1968, because two pro- 


visions contained on the missing page, namely, paragraphs 7 and 8, 
entitled Buy American Certificate and Certification of Independent 
Price Determination, respectively, were considered to be material and 
essential terms that must be conformed with in order to submit a 


responsive bid. Those paragraphs provide as follows: 


7. Buy American Certificate. 

The offeror hereby certifies that each end product, except the end products 
listed below, is a domestic source end product (as defined in the clause entitled 
“Buy American Act”); and that components of unknown origin have been 
considered to have been mined, produced, or manufactured outside the United 


States, 
Pxcluded End Products Country or Origin 


8. Certification of Independent Price Determination (See par. 18 on 33A). 


(A) By submission of this offer, the offeror certifies, and in the case of a joint 
offer, each party thereto certifies as to its own organization, that in connection 
with this procurement : 


(1) The prices in this offer have been arrived at independently, without 


consultation, communication, or agreement, for the purpose of restricting 
competition, as to any matter relating to such prices with any other offeror 
or with any competitor ; 

(2) Unless otherwise required by law, the prices which have been quoted 
in this offer have not been knowingly disclosed by the offeror and will not 
knowingly be disclosed by the offeror prior to opening in the case of an ad- 
vertised procurement or prior to award in the case of a negotiated procure- 
ment, directly or indirectly to any other offeror or to any competitor; and 

(8) No attempt has been made or will be made by the offeror to induce 
any other person or firm to submit or not to submit an offer for the purpose 
of restricting competition. 

(B) Each person signing this offer certifies that: 

(1) He is the person in the offeror’s organization responsible within that 
organization for the decision as to the prices being offered herein and that he 
has not participated, and will not participate in any action contrary to 
(A) (1) through (A) (8) above; or 

(2)(1) He is not the person in the offeror’s organization responsible 
within that organization for the decision as to the prices being offered herein 
but that he has been authorized in writing to act as agent for the persons 
responsible for such decision in certifying that such persons have not par- 
ticipated, and will not participate in any action contrary to (A) (1) through 
(A) (8) above, and as their agent does hereby so certify; and (11), he has 
not participated, and will not participate, in any action contrary to (A) (1) 
through (A) (8) above. 


Acknowledgment of Amendments 
The offeror acknowledges receipt of amendments to the solicitation for offers 
and related documents numbered and dated as follows: 
Amendment No. Date Amendment Io. Date 


Also, there was incorporated by reference in the invitation the clause 
contained in ASPR 6-104.5 which provided as follows: 


6-104.5 Contract Clause. The clause set forth below shall be inserted in all 
contracts for supplies and, when applicable, in contracts for services; except 
that it need not be inserted in contracts exclusively for articles, materials, or 
supplies for use outside the United States. 
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Buy American Act (May 1964) 

(a) In acquiring end products, the Buy American Act (41 U.S.C. 10a-d) pro- 
vides that the Government give preference to domestic source end products. For 
the purpose of this clause : 

(i) “components” means those articles, materials, and supplies, which 
are directly incorporated in the end products ; 

(ii) “end products” means those articles, materials, and supplies, which 
are to be acquired under this contract for public use; and 

(iii) a “domestic source end product” means (A) an unmanufactured end 
product which has been mined or produced in the United States and (B) an 
end product manufactured in the United States if 'the cost of the components 
thereof which are mined, produced, or manufactured in the United States 
or Canada exceeds 50 percent of the cost of all its components. For the pur- 
poses of this (a) (iii) (B), components of foreign origin of the same type 
or kind as the products referred to in (b) (ii) or (iii) of this clause shall 
be treated as components mined, produced, or manufactured in the United 


States. 
(b) The Contractor agrees that there will be delivered under this contract 
only domestic source end products, except end products : 

(i) which are for use outside the United States ; 

(ii) which the Government determines are not mined, produced, or 
manufactured in the United States in sufficient and reasonably available 
commercial quantities and of a satisfactory quality ; 

(iii) as to which the Secretary determines the domestic preference to be 
inconsistent with the public interest ; or 


(iv) as to which the Secretary determines the cost to the Government 
to be unreasonable. 

(The foregoing requirements are administered in accordance with DPxecutive 
Order No. 10582, dated December 17, 1954. So as to alleviate the impact of 
Department of Defense expenditures on the United States balance of interna- 
tional payments, bids offering domestic source end products normally will be 
evaluated against bids offering other end products by adding a factor of fifty 
percent (50%) to the latter, exclusive of import duties. Details of the evaluation 
procedure are set forth in Section VI of the Armed Services Procurement 
Regulation. ) 

In contracts for (i) civil works acquired with funds appropriated for Civil 
Functions, Department of the Army, or (ii) food items, delete the words “or 
Canada” in paragraph (a) (ili) (B) of the above clause. 


The question for determination in cases such as this is whether the 
acceptance of the bid as submitted will result in a contract binding on 
the bidder requiring performance in accordance with the terms and 
conditions of the contract. While it is urged in the March 19 letter 
that the failure to execute the Buy American Certificate is a matter of 
substance which may not be waived we cannot agree with such posi- 
tion. In our decision B-157815, January 21, 1966, we considered the 
effect of the failure of a bidder to fill in any of the blank spaces 
respecting the Buy American Certificate. We held that in the absence 
of any representation in the certificate that the bidder intended to 
offer foreign end products the bidder, upon the acceptance of its bid, 
would be bound to furnish domestic end products as fixed under the 
Buy American clause included as a part of the invitation. We see no 
material difference between the failure to execute the certificate and 
the failure to include the certificate in the invitation. Consequently, 
we do not believe that the invitation should have been canceled be- 
cause the Buy American Certificate was missing. 

Regarding the failure-to include the Certificate of Independent 
Price Determination in the invitation, it is our view that such certifi- 
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cate may be furnished after bids are opened. In our decision of July 
17, 1964, B-154626, we considered the effect of the failure of a bidder 
to return a page of an invitation containing such clause and we con- 
cluded that the clause did not affect the responsiveness of the bid but 
rather went to the responsibility of the bidder and, therefore, such 
information could be furnished after bid opening. Hence, it is our 
view that cancellation of the invitation was not justified on the 
grounds advanced by NOL and the invitation should be reinstated. 

Inasmuch as no report was furnished regarding the contentions of 
certain of the bidders questioning the responsiveness of some of the 
bids and since final evaluation of all the bids had not been made at 
the time of cancellation of the invitation, it is suggested that the bids 
now be evaluated. If the bidders still are dissatisfied with the Govern- 
ment’s determination as to the lowest responsive bidder the matter 
should be resubmitted here with the administrative recommendations 
regarding the responsiveness of the bids which certain bidders have 
questioned. 
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[ B-162349 J 


Patente—Devices, Etc., Used by Government—Use Authorization— 
Foreign Invention 


Under a negotiated release and patent license agreement with the assignee of 
an invention covering a bore wear reducing additive for ammunition owned by 
a foreign firm, which granted the United States (U.S.) the unconditional right 
to manufacture, sell, and use the article throughout the world, a sale within the 
territorial limits of the U.S. passing title to foreign countries, does not constitute 
a breach of contract, requiring additional payments to the licensor under the 
contract or its assignor, the territorial limitations of sovereignty precluding a 
country from giving extraterritorial effect to its patent laws. Therefore, the 
agreement not restricting sales to buyers who would use the article in the U.S., 
a territorial limitation may not be read into the contract to prohibit the sale of 
the additive ammunition in the U.S. for export. 


Contracts—Disputes—Conflict Between Administrative Report and 
Contractor’s Allegations 
Where a contract is neither amb vocal, it is not necessary to resol 
conflicting statements by pha ty ye pm evidence rule, S the principle 
that all prior negotiations and communications are in the executed 


preg ces bem ale migra edhe nnadhe epheneaienme pgp potions 
the disputed correctness is 


facts is for acceptance unless the presumption of 
o 


To the Secretary of the Army, May 6, 1968: 


This is in reply to letters dated August 22, 1967, February 14, 1968, 
and enclosures, from the Acting General Counsel, Army Materiel 
Command, requesting an advance decision concerning protests against 
certain actions of your Department under a release and patent license 
agreement dated May 1, 1966, contract No. DA-11-178-AMC-781(A), 
presented by the Wegematic ‘Corporation, licensor under the contract, 
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and Military Training Device Company (MTD), Aktiebolag of Stock- 
holm, Sweden, assignor to Wegematic of the patents involved and 
owner of various foreign patents covering the same inventions. 

By the subject contract Wegematic granted the United States Gov- 
ernment certain rights to an invention covering a bore wear reducing 
additive for ammunition. Wegematic was both an assignee of all rights 
under the United States patent and a grantee of certain other extra- 
territorial rights of MTD, the owner of both foreign and domestic 
rights to the invention by virtue of an assignment from the inventors. 

This controversy is generated from the fact that the Army is sell- 
ing the additive bearing ammunition, under contracts providing for 
passing of title within the territorial limits of the United States, to 
foreign countries. The protesting parties take the position that the 
license granted to the United States does not authorize any sales 
for export to foreign purchasers, whether technically the sale occurs 
within or outside of the territorial limits of the United States, and that 
the Government’s action in this regard constitutes a breach of contract. 
Further, it is alleged that Wegematic could not, for want of authority, 
license the Government to sell to foreign countries; that during ne- 
gotiations of the subject contract Army negotiators were made aware 
that Wegematic did not intend to transfer foreign sale rights; and that 
the annual royalty ceiling under the subject agreement illustrates that 
the contract did not contemplate worldwide foreign sales, Accordingly, 
it is requested that the Government negotiate additional terms to cover 
both past and future foreign export sales. 

Execution of the contract in question followed several years of test- 
ing by the United States of the additive, with the authorization and 
participation of the inventors and their assignees, and approximately 
2 years of negotiations concerning the contract terms and conditions. 
The controversy centers on the interpretation of the following 
provisions: 

Now, therefore, in consideration of the rights herein granted, the parties do 
hereby agree as follows : 

a. Wegematic wo to and does hereby grant and convey to the Government 
and its assigns, as represented by the Secretary of the Army, a nonexclusive, 
irrevocable, nontransferable license under the following applications for patent 
to practice by the Government and cause to be practiced for the Government any 


and all of the inventions thereof in the manufacture, use, and disposition of any 
article or material, and in the use of any method, in accordance with law: 


U.S. application serial 
numbers Filing date Patent number 


46, 008 28 July 1960 

46, 009 28 July 1960 
126, 747 29 May 1961 
153, 299 20 Senemher 1961 
377, 278 23 June 1964 
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Nothing contained herein shall limit any rights which the Government may have 
obtained by virtue of prior contracts or by operation of law or otherwise. The 
Licenge hereby granted shall remain in full force and effect for the full terms 
of any and all patents hereafter issued on applications for patent referred 
to above unless sooner terminated as elsewhere herein provided : 

. = * * s € a 


ce. For the same consideration, irrespective of any other U.S. or any foreign 
patent granted to the inventors Stig Y. Bk and David B. Jacobson which cover 
the “inventions,” Wegematic agrees to and does hereby grant to the Government: 

(1) the unconditional right to use ammunition incorporating said “inven- 
tions” for the United States Armed Forces in any country throughout the 
world ; 

(2) the unconditional right of the Government to renovate, and thereby 
include the “inventions” in any of its ammunition, in any country through- 
out the world ; and 

(8) the conditional right of the Government to dispose of said ammuni- 
tion to others throughout the world, with the royalty-free right of the 
recipient to use said ammunition in any country throughout the world, the 
conditions being set forth as follows: 

(a) said ammunition is paid for by the Government ; 

(b) said ammunition is manufactured within the territorial limits 
of the United States ; and 
ao the disposition by the Government to others is without remunera- 


d. For the game consideration, Wegematic agrees to and does hereby release 
each and every claim and demand which Wegematic may now have or may 
hereafter have against the Government, its officers, contractors, agents, servants 
and employees for (1) any unauthorized use of data by the Government and (2) 
any infringement by or for the Government of any patents herein recited or for 
any patents granted on patent applications specifically identified in this contract. 

e. For the same consideration, Wegematic additionally promises and guarantees 
that no legal actions will be brought by any domestic or foreign parties against 
the Government based upon any patent issued to the inventors and/or assigned 
to other parties, including the inventors and the Military Training Device Co. 
Aktiebolag, that covers said “inventions,” in any country throughout the world. 

It is the contention of the licensor Wegematic and its assignor MTD 
that the right of the Government to dispose of ammunition containing 
the patented additive to any foreign nation is derived solely from para- 
graph c of the quoted language and limited by the conditions (a), 
(b) and (c) of clause (3) thereof; in other words, that the Govern- 
ment cannot sell such ammunition “throughout the world,” but can so 
dispose of it only by grant or gift “without remuneration.” 

Your Department on the other hand contends that the conditions (a), 
(b) and (c) apply only to the Government’s authority to confer on 
the recipient of such ammunition the royalty-free right to use it in any 
country, irrespective of any other United States patent or any foreign 
patent granted to the inventors for the additives. The right to sell in 
the United States, it is contended, is conferred by paragraph a, which is 
an unrestricted license to the Government to practice or have practiced 
for it the United States patents “in the manufacture, use, and disposi- 
tion of any article or material.” It is conceded that a sale in the United 
States cannot confer on any purchaser the right to use such articles in 
any other country in which such use would infringe a patent granted 
by such country, and it is reported that in offers of ammunition to 


313-968 O-69—42 
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foreign nations the Government has stipulated for delivery and passage 
of title in the United States and has included a specific notice that use 
in a foreign country of such ammunition containing the wear reduction 
additive may be subject to payment of royalties under a foreign patent. 

In the light of paragraphs d and e of the contract quoted above, it 
seems clear that the only basis for any action or claim by Wegematic 
against the Government, or consideration for amendment of the con- 
tract as requested by Wegematic, would be that sales by the Govern- 
ment to foreign powers constituted a breach of the alleged implied 
obligation of the Government not to sell additive-treated ammunition 
to foreign buyers. 

In support of their respective contentions as to the intentions of the 
parties to the contract both the Army and counsél for Wegematic have 
submitted a number of documents and records of communications and 
statements made during the course of negotiating the contract, with 
several affidavits further stating the recollections of individuals par- 
ticipating therein. Much of this evidence is in such direct conflict that 
if it were necessary to base our decision thereon we would be forced 
to follow the rule that we must accept the administrative version of 
disputed facts unless the presumption of correctness attaching thereto 
was clearly overcome. However, under the parol evidence rule, or the 
principle that all prior negotiations and communications are merged 
in the final executed contract, such evidence may be resorted to only 
where the instrument contains such ambiguities or deficiencies of ex- 
pression that its meaning cannot reasonably be determined from the 
words used. We do not find the contract in this case to be so ambiguous 
or equivocal as to make it necessary to resolve the conflicting statements 
of intention. 

It is admitted that the contract does not expressly prohibit sales to 
foreign purchasers within the territorial limits of the United States, 
but it is argued that the conditions imposed by clause c(3) on the dis- 
posal of ammunition “throughout the world” qualify the license 
granted in paragraph a. by indicating an intent that sales for export 
were not intended to be authorized. On the face of the contract we can- 
not read the conditions in clause c(3) above as applicable to all disposi- 
tions to foreign recipients. The conditional right thereby granted to the 
Government is not the right to dispose of the invention or its products, 
but the right to confer upon the party acquiring it authority to use 
it outside the United States without liability for payment of any for- 
eign royalties. 

It may be conceded that if the parties intended to authorize sales 
to be made outside of the territorial limits of the United States they 
should have expressly provided therefor—as they did for the rights 
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to use and renovate ammunition abroad—but we do not believe that 
the failure to do so either expressly or impliedly restricts the right to 
make sales within the United States. It is a fundamental concept that 
territorial limitations of sovereignty preclude a country from giving 
extraterritorial effect to its patent laws. Aluminum Co. of America v. 
Sperry Products, Inc., 285 F. 2d 911, certiorari denied, 368 U.S. 890; 
Cold Metal Process Co. v. United Engineering & Foundry Oo., 235 
F, 2d 224, affirmed, 351 U.S. 445. Courts have also held that a foreign 
patent confers upon its owner no rights or protection with respect to 
acts done in the United States. Dr. Beck & Co. v. General Electric Co., 
210 F. Supp. 86, affirmed, 317 F. 2d 538; Sperry Products, Inc. v. 
Aluminum Co. of America, 171 F. Supp. 901, affirmed in part, reversed 
in part, 285 F. 2d 911, certiorari denied, 368 U.S. 890. 

With respect to the effect of the blanket license under the United 
States patents granted by paragraph a of the contract, counsel for 
Wegematic and MTD state that as a general rule a license restricted 
to manufacture and sale for use in one country does not permit the 
licensee to sell in such country with knowledge that the goods sold are 
to be exported (see Ellis, Patent Licenses, 3rd edition, section 248). 

It is our understanding, however, that in any given case it is a ques- 
tion of whether a patent holder or assignee in licensing another to 
manufacture, use or sell the article included any stipulation which 
would indicate such a restriction was intended. Ellis cites two cases 
in which the court recognized the right of the patent holder to restrict 
sales for export. In the first case of Dorsey Revolving Harvester Rope 
Oo. v. Bradley Mfg. Co., Fed. Case No. 4,015 (1874), defendants were 
granted the rights to manufacture machines, for sale as might be re- 
quired for use in only four States. The fact that the defendant’s li- 
cense (in the Dorsey case) was not coextensive with the patent monop- 
oly but was expressly limited to four States within the monopoly, we 
think substantively distinguishes it from the present situation. In the 
instant case we are concerned with an unconditional right to manu- 
facture, sell and use in the United States, and since the rights referred 
to are coextensive with the rights conferred by the patent in the United 
States there appears to be no basis for inferring an intention to impose 
any restriction on the Government. 

In the second case, FWiott Co. v. Lagonda Mfg. Co., 205 F. 152, af- 
firmed 214 F. 578, defendant was licensed “to manufacture, use, and 
sell to others for use throughout the United States.” At the time of 
the grant, the parties were competitors in foreign countries and by the 
license agreement, which involved several patents, were settling pend- 
ing law suits. The court was of the opinion that under the circum- 
stances of the case the use of the words “sell to others for use through- 
out the United States,” must have been an intentional restriction par- 
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ticularly because the above-quoted words were excluded from the terms 
of the license of another patent in the same instrument which was not 
the subject of that litigation. In the present case, we find no such indi- 
cation of any intention of the parties to restrict sales to buyers who 
would use the articles only in the United States. 

In American Cyanamid Oo. v. Ellis-Foster Co., 298 F. 2d 244, the 
court stated the rule that in the absence of an express provision a terri- 
torial limitation may not be read into transfers of inventions. Applying 
this principle to the present case we conclude that the Army is justified 
in its view that the provisions of paragraph a of the contract do not 
restrict the sale of additive ammunition in the United States for 
export. 

Counsel for Wegematic attempt to find further support for their 
contentions by allegations that the annual royalty ceiling provided in 
the contract did not contemplate worldwide foreign sales. In this 
respect, the record establishes that accord was reached as to the com- 
pensation to be paid for the rights desired by the Government follow- 
ing extended negotiations carried on during the years 1965 and 1966. 
At one point, in the latter part of March 1966, counsel for Wegematic, 
Mr. Messenheimer, hand-delivered a proposed draft of an agreement 
to the Army negotiator, Mr. Gibson, which offered a complete assign- 
ment of all rights under the United States patents at a price identical 
to that agreed upon in the final May 1 agreement. The Army states 
that it effected the change from an assignment to a license because 
the Government generally does not require an exclusive transfer of 
the patent monopoly. In the light of this indication that Wegematic 
was willing to transfer full United States patent rights via assign- 
ment at the present contract rate, we do not think the annual royalty 
ceiling in the contract can be considered to have been based upon any 
restriction of the rights intended to be transferred. The record indi- 
cates that the payment terms agreed upon were arrived at through 
the normal] process of bargaining, which centered mainly around con- 
tentions as to the value of the additive to the Government, rather than 
as to the extent of the rights to be acquired. 

Attorneys for claimants contend the present situation is essentially 
the same as that which occurred in the case of Aktiebolaget Bofors v. 
United States, 189 Ot. Cl. 642, 158 F. Supp. 397, wherein the Court of 
Claims held that the United States had not obtained a license to export 
certain guns and that under the circumstances the Government was 
liable for breach of an implied agreement not to export the guns. In 
the Bofors case the court held th+t the license to the United States Gov- 
ernment to make guns “for the United States use” did not authorize the 
Government to supply guns by lend lease to other countries. Further, 
it is clear from the decision that the licensor expressly communicated 
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to the Government negotiators that the export of guns manufactured 
in the United States could not be allowed and, also, the wording in 
the draft agreements was more limited in scope than the terms and 
provisions of the executed contract. 

In addition to the arguments as to the proper interpretation of the 
agreement, the contention is made that Wegematic was not authorized 
by its assignment from MTD or any supplements thereto to grant to 
the United States any rights to sell for use in foreign countries. 

We believe that by virtue of the original assignment from MTD 
dated December 1, 1961, Wegematic became the unqualified owner of 
the entire right, title and interest to the United States patents, with 
all legal rights flowing therefrom. The assignment states, in pertinent 
part, as follows: 

Now, therefore, in consideration of Five Dollars ($5.00) and other good and 
sufficient considerations, the receipt of which is hereby acknowledged, the said 
assignor, has sold, assigned, transferred and set over, and by these presents 
does sell, assign, transfer and set over, unto the said ‘assignee, its successors, 
legal representatives and assigns, the entire right, title and interest in and 
to the above-mentioned inventions, applications for Letters Patent, and any 
and all Letters Patent or Patents in the United States of America which may be 
granted therefor and thereon, and in and to any and all divisions, continuations, 
and continuations-in-part of said applications, or reissues or extensions of said 
Letters Patent or Patents, and all rights under the International Convention 
for the Protection of Industrial Property insofar as they relate to the United 


States of America, the same to be held and enjoyed by the said assignee, for its 
own use and behoof and the use and behoof of its successors, legal 


representa- 
tives and assigns to the full end of the term or terms for which Letters Patent or 
Patents may be granted, as fully and entirely as the same would have been 
held and enjoyed by the assignor, had this sale and assignment not been made. 


Present counsel for both Wegematic and MTD, the law firm of 
Surrey, Karasik, Gould and Greene, contend at page 12 of their brief 
dated October 9, 1967, that the assignment of December 1 “* * * con- 
veyed to Wegematic ‘the entire right, title and interest in and to’ all 
United States patents that might be granted by the United States 
Patent Office ‘insofar as they relate to the United States of America,’ ” 
but that no extraterritorial rights were thereby transferred to Wege- 
matic. On page 13 of the brief, counsel states that the December 1 
agreement “specifically limited all of Wegematic’s rights, in the 
additive invention strictly to practice in the United States of 
America.” 

We are unable to agree that the December 1 agreement can reason- 
ably be read as imposing restrictions which preclude the manufacture 
and sale in this country for export. The p “insofar as they 
relate to the United States of America” is clearly intended only as a 
description of those rights derived from the International Conven- 
tion. Also, it appears that Wegematic’s counsel during negotiations— 
Strauch, Nolan Neale—were of the opinion that the assignment was 
complete and unrestricted as evidenced in a letter to Army dated 
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April 30, 1962. This letter states, in pertinent part, that “This assign- 
ment shows that Wegematic Corporation is the unqualified owner of 
the wear reduction additive applications and inventions.” It is well- 
settled that the grant of an exclusive license to make, sell and use a 
patented invention throughout the United States—an assignment of 
the patent—constitutes a transfer of the entire patent rights or mo- 
nopoly. All Steel Engines v. Taylor Engines, 88 F. Supp. 745, affirmed 
192 F. 2d 171. Equally well-settled is the principle that, in the 
absence of an express provision in the granting clause to the contrary, 
territorial limitations may not be read into transfers of inventions 
and discoveries. American Cyanamid Co. v. Ellis-Foster Co., supra. 
Accordingly, we are convinced that MTD retained no rights under its 
United States patents—including the right to manufacture and sel] 
within the United States for export—and transferred all rights in 
the United States patents to Wegematic without restriction. 

On May 8, 1964, MTD and the inventors transferred to Wegematic 
the right to grant the United States Government a right to use addi- 
tive ammunition throughout the world, and also the right to permit 
the use of the invention by others throughout the world under certain 
stated conditions, to take effect upon execution of the anticipated agree- 
ment between Wegematic and the United States. On January 5, 1965, 
MTD and Wegematic entered into another agreement reconfirming 
the prior assignment of United States patent rights executed on De- 
cember 1, 1961. On January 8, 1965, the inventors, MTD and Wege- 
matic reconfirmed the agreement of May 8, 1964, relative to certain 
extraterritorial rights to the invention and provided for an additional 
right of the Government to renovate any of its ammunition in any 
country. These agreements of January 5 and 8, 1965, were expressly 
incorporated into the final license agreement between Wegematic and 
the United States. Contrary to the contention of the claimants that 
the conditions stated in the above-mentioned agreements restricted the 
rights of Wegematic or of the United States as its licensee under the 
United States patents to sell for use outside the United States, we are 
unable to conclude that those supplemental agreements were intended 
to do any more than to add to the previous transfer of all United 
States patent rights the additional authority to confer upon the United 
States the right, free of claims under any foreign patents of the as- 
signors, to use the additive for itself throughout the world ; to modify 
ammunition belonging to it anywhere in the world; and to dispose of 
ammunition manufactured by it to other nations throughout the world 
(also free of foreign patent claims) so long as such disposition was 
without compensation to the United States, The last stated condition, 
as we read it, is applicable only to the right to confer upon the donees 
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the right to use free of foreign patent claims, and not to any right 
derived from the United States patents, We therefore find no limita- 
tion on the rights of Wegematic to grant to the United States all the 
rights claimed by it. 

Upon consideration of the record before us we conclude, for the rea- 
sons stated above, that the alleged breach by the Government of the 
provisions of the license agreement of May 1, 1966, is not so clearly es- 
tablished as to justify administrative settlement of any claim by Wege- 
matic or its assignors therefor, or to furnish consideration for amend- 
ment of the agreement to provide for additional payments by the 
United States. 


[ B-163963 J 


Pay—Retired—Annuity Elections for Dependents—Cost Dedue- 
tions—Consumer Price Index Increases 


The reduction required in the retired pay of an officer of the uniformed services 
retired on April 1, 1968 under 10 U.S.C. 6828 to provide an annuity under the 
Retired Serviceman’s Family Protection Plan is for computation on his retired 
pay based on the basic pay rate effective October 1, 1967, without regard to any 
increase in retired pay to reflect changes in the Consumer Price Index, even 
though pursuant to section 1401a(e) the officer is entitled to retired pay computed 
on the basic pay rates effective July 1, 1966, plus increases due to changes in the 
Consumer Price Index, section 1486(a), providing that the reduction of retired 
pay or retainer pay of a person electing an annuity shall be computed as of the 
date of eligibility for retirement without regard to any increase in pay to reflect 
changes in the Consumer Price Index. 


To J. J. Burkholder, United States Marine Corps, May 7, 1968: 


Further reference is made to your letter dated March 26, 1968, your 
file RP-JJB-djw, forwarded here by letter dated April 3, 1968, of 
Headquarters, United States Marine Corps, requesting a decision as to 
the proper rate of retired pay to be used in computing the annuity 
reduction in retired pay under 10 U.S.C. 1436(a) for Lieutenant Colo- 
nel Henry Fischer, Jr., 046116, USMC, retired, in the circumstances 
of his case. The request has been assigned control number DO-MC- 
990 by the Department of Defense Military Pay and Allowance 
Committee. 

You say that Colonel Fischer was transferred to the retired list of 
the Marine Corps on April 1, 1968, under the provisions of 10 U.S.C. 
6323, with 25 years and 29 days of service for basic pay purposes and 
24 years and 9 months of active service. You point out that except for 
10 U.S.C. 1401a(¢e), as added by section 2(a) (1) of the act of Decem- 
ber 16, 1967, Public Law 90-207, 81 Stat. 652, he would be entitled to 
retired pay computed on the monthly basic pay rate of $1,047.90 x 2% 
percent x 25 years of service or $654.94 per month increased by 1.3 
percent under the provisions of 10 U.S.C. 1401a(d) to $663.45 per 
month. However, under 10 U.S.C. 1401a(e) his retired pay may not 
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be less than that computed on the applicable basic pay rate effective 
July 1, 1966, or $992.40 x 244 percent x 25 years of service or $620.25 
increased by 3.7 percent and 3.9 percent to $668.28 per month. 

You state that the reason for your doubt whether the annuity re- 
duction in retired pay should be based on the retired pay of $654.94 
per month or $620.25 per month is that 10 U.S.C. 1401la(e) is not 
worded in the manner of the usual savings clause provision in that 
it does not state that a member is entitled to either amount, whichever 
is greater. 

As amended by section 2(a) (3) of Public Law 90-207, the first sen- 
tence of 10 U.S.C. 1436 (a) reads as follows: 

The reduction in the retired or retainer pay of any person who elects an an- 
nuity under this chapter shall be computed by the armed force concerned as of 


the date when the person becomes eligible for that pay but without regard to any 
increase in that pay to reflect changes in the Consumer Price Index. 


The retired pay of an officer retired under 10 U.S.C. 6323 is com- 
puted in accordance with subsection (e) of that section which pro- 
vides as follows: 


(e) Unless otherwise entitled to higher pay, an officer retired under this sec- 
tion is entitled to retired pay at the rate of 24% percent of the basic pay of the 
grade in which retired multiplied by the number of years of service that may be 
credited to him under section 1405 of this title, but the retired pay may not be 
— than 75 percent of the basic pay upon which the computation of retired pay 


Thus, Colonel Fischer’s basic entitlement to retired pay as of April 
1, 1968, was and is 24% percent of $1,047.90 multiplied by 25 years of 
service or $654.94. The amount of adjusted retired pay to which he 
may be entitled under 10 U.S.C. 1401a, as amended, is based on changes 
in the Consumer Price Index, as applicable to his case and may not be 
considered in the computation of the reduction in his retired pay to 
provide an annuity under the Retired Serviceman’s Family Protec- 
tion Plan. 

Hence, even though Colonel Fischer is entitled to retired pay at the 
rate of $668.28 per month computed on the basic pay rates effective 
July 1, 1966, plus increases due to changes in the Consumer Price 
Index, the annuity reduction in retired pay should be computed on his 
retired pay rate of $654.94 based on the basic pay of his grade effective 
as of October 1, 1967, to which he is entitled “without regard to any 
increase * * © 40 reflect changes in the Consumer Price Index.” 


[ B~168686 J 


Post Office Department—Employees—Postmasters—Leaves of 
Absence—Replacements 


A leave replacement designated by a fourth-class postmaster to perform his 
duties during his absence on sick or annual leave or on leave without pay has not 
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been appointed or employed in a civilian position within the meaning of 5 U.S.C. 
8110, which restricts the making or advocacy of the appointment, employment, 
advancement, or promotion of relatives by public officials, the leave replacement, 
not necessarily the same person each time, not having been appointed to the 
position the postmaster continues to hold while on leave of absence, but only 
performing temporary service on an intermittent basis. 


Officers and Employees—Nepotism—Restrictions 


The restriction in 5 U.8.0. 3110(a) (3) to the making or advocating of the ap- 
pointment, employment, advancement, or promotion of nieces, nephews, uncles, 
aunts, brothers-in-law and sisters-in-law by public officials should be 

to also exclude the spouses of such persons, notwithstanding the legislative his- 
tory of the section evidences no such intent, as the section imposing a limitation 
or restriction should be construed in a strict or limited sense. 


Officers and Employeee—Nepotism—Restrictions 


The exception to the restriction in 5 U.S.C. 3110 on the appointment, employment, 
advancement, or promotion made or advocated by a public official of the class 
of relatives enumerated in the section applies only in a situation in which the 
public official after December 15, 1967, undertakes or recommends such action for 
a relative appointed by him prior to December 16, 1967. 


To the Postmaster General, May 13, 1968: 


We refer to the letter of your predecessor dated February 28, 
1968, requesting our decision upon several matters concerning the 
construction and application of section 3110 of Title 5, United States 
Code, as added by section 221 of Public Law 90-206. 


Section 3110 reads, in part, as follows: 


(a) For the purpose of this section—— 
* s a * . m * 


(2) “public official” means an officer (including the President and a 
Member of Congress), a member of the uniformed service, an employee 
and any other individual, in whom is vested the authority by law, rule, or 
regulation, or to whom the authority has been delegated, to appoint, 
employ, promote, or advance individuals, or to recommend individuals for 
appointment, employment, promotion, or advancement, in connection with 
employment in an agency ; and 

(3) “relative” means, with respect to a public official, an individual who is 
related to the public official as father, mother, son, daughter, brother, sister, 
uncle, aunt, first cousin, nephew, niece, husband, he uae 
mother-in-law, son-in-law, daughter-in-law’, brothertin law, 
stepfather, stepmother, stepson, stepdaughter, stepbrother, stepsister, half 
brother, or half sister. 

(b) A public official may not appoint, employ, promote, advance, or advocate 
for appointment, employment, promotion, or advancement, in or to a civilian 
position in the agency in which he is serving or over which he exercises jurisdic- 
tion or control any individual who is a relative of the public official. An individual 
may not be appointed, employed, promoted, or advanced in or to a civilian 
position in an agency if such appointment, employment, promotion, or advance- 
ment has been advocated by a public official, serving in or exercising juris- 
diction or control over the agency, who is a relative of the individual. 

(c) An individual appointed, employed, promoted or advanced in violation 

this section is not entitled to pay, and money may not be paid from the 
Treasury as pay to an individual so appointed, employed, promoted, or advanced. 


Section 221(c) of Public Law 90-206, 5 U.S.C. 3110(c), is as 
follows: 


(c) The amendments made by this section do not apply to an appointment, 
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employment, advancement, or promotion made or advocated by a public official 
of any individual who is a relative of the public official if, prior to the effective 
date of this section, the individual was appointed by the public official, or — 
an appointment advocated by the public official, and is serving under the 
appointment on such effective date. 


It is asked whether our Office would object if : 


L. The Department continues to authorize a fourth-class postmaster to employ 
a relative to perform the duties of his office during his absence on annual or sick 


ae The Department interprets Section 3110 as excluding the spouses of nieces, 
nephews, uncles, aunts, brothers-in-law, and sisters-in-law from the definition of 
relative in Section 8110(a) (8) ; and, 

& The rtment permits public officials to promote, etc., relatives who 
had received appo mts prior to December 16, 1967, and who were perform- 
ing duty on December 16, 1967, even though the public officials had not themselves 
appointed their relatives. 

We concur in your view that a leave replacement who is designated 
by a fourth-class postmaster to perform the duties at the fourth- 
class office during the absence of such postmaster on sick or annual 
leave or on leave without pay need not be regarded as having been 
appointed to or employed in a civilian position within the meaning 
of section 3110 as quoted above. In such connection it is significant that 
a leave replacement is not actually appointed and his services are 
rendered on temporary intermittent basis. In fact, the same leave 
replacement is not necessarily called each time the fourth-class post- 
master may be absent. Moreover, our understanding is that generally 
there is only one position in a fourth-class office and that is the position 
of postmaster. A fourth-class postmaster continues to hold such posi- 
tion while on leave of absence and thus his replacement, for whose 
official acte the postmaster is responsible, cannot be said to occupy the 
position held by the fourth-class postmaster. 

Also, we concur in your view that the term “relative” appearing 
in paragraph 38 of section 3110(a), above, should be construed in a 
strict sense so as to exclude spouses of nieces, nephews, uncles, aunte, 
brothers-in-law and sisters-in-law. In such connection the legislative 
history of the statute is not indicative of the intent of the legislature in 
this regard and since section 8110 imposes a limitation or restriction, 
we consider the better view is to construe such section in a strict or 
limited sense. 

However, contrary to the position stated in your Department’s let- 
ter, our opinion is that by its express terms section 221(c) creates an 
exception to the restriction only in a situation in which a public offi- 
cial, after December 15, 1967, undertakes to appoint, employ, advance 
or promote a relative or recommends a relative for appointment, em- 
ployment, advancement or promotion whom he, himself, had appointed 
prior to December 16, 1967. 

The questions presented are answered accordingly. 
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Pay—Severance—Early Discharge 


A lieutenant junior grade officer who having failed of selection for promotion 
to the grade of lieutenant for the.second time would have been honorably 
discharged with over 6 years of service, pursuant to 14 U.S.C. 282, on June 30, 
1965, had he not requested and been granted a discharge on April 1, 1966, 
properly was paid severance pay computed on the basis of over 4 years but 
less than 6 years of service. There is no authority to allow an officer to count 
as service the time between discharge and mandatory release, and, therefore, 
the officer discharged on April 1, 1965, before completing over 6 years of service, 
and not entitled to credit for constructive service, may not be paid the difference 
between the severance pay received and the amount of severance pay that 
would have been due had he reached the longevity step of over 6 years of service. 


ToR. H. Mills, United States Coast Guard, May 13, 1968: 


Further reference is made to your letter dated April 4, 1968, re- 
questing an advance decision on the propriety of payment of a voucher 
for $122.40 in favor of Robert H. Thornton, former lieutenant (junior 
grade), U.S. Coast Guard, representing the difference between sever- 
ance pay as a lieutenant (junior grade) with over 4 years of service 
and an officer of the same grade with over 6 years of service. 

You say that Mr. Thornton accepted a commission in the U.S. Coast 
Guard on June 3, 1959; that he had no other creditable service for 
basic pay purposes; that having failed of selection for promotion to 
the grade of lieutenant for the second time, he was advised on Novem- 
ber 17, 1964, that pursuant to 14 U.S.C. 282 he would be honorably 
discharged on June 30, 1965; that on February 4, 1965, he requested to 
be discharged on April 1, 1965; and that such request was approved 
and he was separated on that date having 5 years 9 months and 29 
days of service for pay purposes. 

If he had remained in the service until June 30, 1965, Mr. Thorn- 
ton would have completed more than 6 years of active service and in 
letter dated March 16, 1965, he expressed the view that his severance 
pay should be computed on the basic pay of lieutenant (junior grade) 
with over 6 years of service pursuant to 14 U.S.C. 282(2). He was 
advised by letter of the commandant dated March 23, 1965, that June 
80, 1965, should be used in determining the basic pay factor to be used 
in computing severance pay. However, at the time of his release Mr. 
Thornton was paid severance pay as a lieutenant (junior grade) with 
over 4 but less than 6 years of service ($5,720.40 computed at $476.70 
x 2x 6). On February 5, 1968, he claimed the difference represented 
by the voucher. 

Severance pay is computed in accordance with paragraph 2B01150 
of the Comptroller Manual, U.S. Coast Guard, and since pothing is 
contained therein that would allow an officer to count as service the 
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time between his discharge date and the mandatory release date other- 
wise applicable, you request an advance decision in the matter. 

The part of 14 U.S.C. 282 pertinent to the case of Mr. Thornton 
provides: 

Bach officer of the Regular Coast Guard appointed under section 211 of this 
title who is serving in the grade of lieutenant (junior grade) and who has failed 
of selection for promotion to the grade of lieutenant for the second time, shall: 

(1) be honorably discharged on June 30 of the fiscal year in which his 
second failure of selection occurs ; or 

(2) if he so requests, be honorably discharged at an earlier date without 
loss of benefits that would accrue if he were discharged on that date under 
clause (1) * * * 

It is provided in 14 U.S.C. 286(b) that each officer discharged under 
section 282 “is entitled to a lump-sum payment computed by multi- 
plying his years of active commissioned service, but not more than 
twelve, by two months’ basic pay of the grade in which he is serving 
on the date of discharge.” 

The aforementioned statutory provisions were enacted into law by 
the act of September 24, 1963, Public Law 88-130, 77 Stat. 174. On 
page 23 of H. Rept. No. 583 on H.R. 5623, 88th Cong., 1st sess., which 
became Public Law 88-130, it is stated in explanation of section 282 
(2) that— 

Clause (2) gives them [regular lieutenants (junior grade)] the option of 

honorably discharged earlier than thie June 30 date without loss of sever- 
ance benefits. The severance pay benefits are to be computed to the date the of- 
eset is discharged and not to the date he would be separated under 

It is stated in paragraph 2B01150-A-~1 of the Comptroller Manual, 
relating to computation of severance pay of commissioned officers, 
that the basic rate of pay to which the member is entitled on the date 
he is discharged is to be used. 

At the time Mr. Thornton was discharged he had only 5 years 9 
months and 29 days of active commissioned service and was entitled 
under 37 U.S.C. 203 to the monthly basic pay of a lieutenant (junior 
grade), 0-2—with over 4 years of service computed under 87 U.S.C. 
205—established by the act of August 12, 1964, Public Law 88-422, 
78 Stat. 395, or $476.70 per month. Since he was effectively separated 
from the service on April 1, 1965, and earned no service credit for 
the purpose of computation of basic pay subsequent thereto, there is 
no authority for computing his severance pay on the monthly basic 
pay of an officer with over 6 years of service—a longevity step which 
he never reached while on active duty. Credit for service not actually 
performed—constructive service—may be granted only when specifi- 
cally authorized by law. 

Accordingly, there is no authority for payment of the voucher and 
it will be retained here. 
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Transportation—Dependents—Military Personnel—Cadets, Mid- 
shipmen, Etc.—Aviation Candidate Program 

Members of the Aviation Officer Candidate Program who enlist in the Navy 
in pay grade E-2 and are promoted to BH-5 upon arrival at a temporary duty 
station are entitled to the transportation of dependents at Government expense 
under orders that designate the temporary duty station their permanent station 
as an officer prior to their being commissioned. The fact that an ordered change 
of station is incident to a promotion and continued service in the higher grade 
has no bearing on the right, either as an officer or enlisted man, to entitlement 
under paragraph M7068 of the Joint Travel Regulations to the transportation of 
dependents at Government expense for travel performed to a first permanent 
station designated subsequent to the temporary duty assignment of a member. 


To the Secretary of the Navy, May 14, 1968: 


Reference is made to letter of March 11, 1968, from the Under Secre- 
tary of the Navy in which he refers to our decision of August 7, 1964, 
44 Comp. Gen. 67, and requests a decision concerning the entitlement of 
members serving under the present Aviation Officer Candidate Pro- 
gram to reimbursement for transportation of their dependents per- 
formed prior to the date they receive their commissions as ensigns. 
This request was assigned Control No. 68-16 by the Per Diem, Travel 
and Transportation Allowance Committee. 

In the above decision it was held that a member ordered from 
civilian life to active duty at Pensacola, Florida, as an aviation cadet, 
a grade ineligible for transportation at Government expense of de- 
pendents, may not be reimbursed for the cost of the travel of his de- 
pendent wife from home to Pensacola performed prior to the date he 
received his commission’ as an officer and permanent duty assignment 
there. 

The Under Secretary states that the Naval Aviation Cadet Program 
(NAVCAD Program) has been discontinued and that the Aviation 
Officer Candidate Program (AOC Program) is being utilized. Under 
the AOC Program members are enlisted in the Navy in pay grade E-2 
and ordered to Pensacola for a course of instruction involving less 
than 11 weeks of temporary duty under instruction. They are pro- 
moted to pay grade E-5 immediately after arrival at Pensacola, are 
commissioned as ensigns upon successful completion of the course of 
instruction, and are then assigned as officers to attend courses of in- 
struction in excess of 20 weeks at Pensacola. 

The Under Secretary further states that the last assignment at 
Pensacola establishes it as the members’ first permanent duty station 
as officers, and concludes that under 44 Comp. Gen. 67, there is no ques- 
tion as to their entitlement to transportation of dependents at Govern- 
ment expense from their home or the place from which ordered to 
active duty to Pensacola, provided that the dependents’ travel is per- 
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formed after they are commissioned. He suggests, however, that the 
early promotion of the AOC members to grade E-5 should overcome 
their lack of eligible grade for dependents’ transportation and there- 
fore should result in their being entitled to the transportation of their 
dependents at Government expense upon the receipt of assignment 
orders, even though issued prior to their commissioning. 

According to the Under Secretary, it is contemplated that prior to 
the issuance of such orders, a conclusion by authorized and cognizant 
officers under the jurisdiction of the Chief of Naval Air Training, 
based upon the AOC members’ progress in the assigned course of in- 
struction, will be reached several weeks prior to the completion of 
their course as to which candidates will be subsequently commissioned. 
After such finding, but prior to commissioning, it is contemplated 
that orders will be issued to the selected members informing them 
that they will be commissioned as ensigns at a specified future date. 
The same set of orders will direct them, as officers, to perform duty 
under instruction at Pensacola for designated courses of instruction 
lasting in excess of 20 weeks. 

Continuing, the Under Secretary says that in the indicated circum- 
stances after such members receive their orders transportation of de- 
pendents at Government expense would appear to be authorized 
under the authority of paragraph M7000-8 of the Joint Travel Regu- 
lations. However, since the permanent change of station is from home 
or place from which ordered to active duty as an enlisted member to 
his first permanent duty station and such station is based upon his of- 
ficer’s status, he requests confirmation, if proper, concerning the mem- 
ber’s entitlement to transportation of dependents at Government ex- 
pense after he receives orders which include designation of Pensacola 
as his first permanent duty station as an officer. 

If our determination is that the AOC member’s entitlement will 
not exist until after he is commissioned even though orders are issued 
as specified further advice is sought as to whether or not such a mem- 
ber could be reimbursed after he is commissioned for travel performed 
by his dependents prior thereto but after receipt of the orders pre- 
scribed above. As to that premise the Under Secretary expresses the 
view that there too reimbursement would be compatible with the pro- 
visions of paragraph M7000-8 of the Joint Travel Regulations. 

Paragraph M7000-8 of the regulations provides that members of 
the Uniformed Services are entitled to transportation of dependents 
at Government expense upon a permanent change of station (see 
paragraph M3003-1) for travel performed from the old station to the 
new permanent station or authorized points except for any travel of 
dependents performed prior to receipt of orders directing a permanent 
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change of station or prior to receipt of official notice that such orders 
would be issued. 

The decision of August 7, 1964, considered the question of a mem- 
ber’s entitlement for dependents’ travel performed before his com- 
missioning and at a time when he was ineligible as an aviation cadet 
for dependent travel at Government expense. The conclusion reached 
was based on the fact that since such ineligibility existed until the 
member was actually commissioned—he was legally a member without 
dependents until that time—a right to dependent travel could not 
accrue for travel performed prior to that event and while he served 
in the ineligible status. That decision, however, does not hold that 
travel benefits for dependents on an ordered permanent change of 
station incident to a change in status from one eligible grade to another 
may not be paid for travel performed between the time orders are 
issued and their effective date to the extent otherwise authorized by 
the Joint Travel Regulations. See 43 Comp. Gen. 133. 

Section 406 of Title 37 of the United States Code provides that un- 
der regulations prescribed by the Secretaries concerned, a member of 
the uniformed services who is ordered to make a change of perma- 
nent station is entitled, as therein specified, to the movement of his 
dependents and household effects at Government expense and para- 
graph M3003-1 of the Joint Travel Regulations defines a “permanent 
change of station” as including, among other things, the change from 
home or place from which ordered to active duty, to first station upon 
appointment, call to active duty, enlistment, or induction. 

Enlisted members in pay grades E-1, E-2, E-8, and E-4 with less 
than 4 years of service, are by statute members without dependents. 
Such an ineligible enlisted member, however, who while at a temporary 
or permanent duty station becomes eligible because of the acquisition 
of sufficient service or promotion to an appropriate grade is entitled 
to the transportation of his dependents and household effects at Gov- 
ernment expense upon the receipt of orders changing his permanent 
duty station. See 35 Comp. Gen. 670; 37 Comp. Gen. 715; 88 Comp. 
‘Gen. 478, supra; and B-147914, dated January 30, 1962. Since, under 
the governing statutory provisions, the right to transportation of de- 
pendents and household effects at Government expense in such cases 
accrues on the basis of the orders which direct a change in permanent 
station and not by virtue of the member’s promotion, we see no rea- 
son why the fact that the ordered change of station may be incident 
to continued service in a still higher grade should have any bearing 
upon that right. 

It is our view, therefore, that for purposes of transportation of de- 
pendents, the members here concerned should be viewed as coming 
under paragraph M7058 of the Joint Travel Regulations which pro. 
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vides that when a member called to active duty is first assigned to a 
temporary duty station and is subsequently ordered to make a perma- 
nent change of station, he is entitled to transportation of dependents 
at Government expense for travel performed to the permanent sta- 
tion, provided entitlement will not exceed that from his home of rec- 
ord or the place from which he was ordered to active duty to his first 
permanent station. 

For such reasons we are in agreement with the Under Secretary’s 
view that the members concerned are entitled to transportation of 
dependents at Government expense from home to first duty station 
after they receive orders which include the designation of Pensacola 
as the first permanent duty station as an officer. Also, it is our view 
that the same result would obtain if the orders designated Pensacola 
as the first permanent duty station as an enlisted man. 

No answer to the Under Secretary’s alternate question appears to be 
required. 


[ B-162585 J 


Contracte—Subcentracts—Bid Shopping—Bidder Affiliates Listed 
as Subcontractors 


To permit the low bidder under an invitation for the extension and modernization 
of a Federal building and post office to list inactive affiliates as subcontractors 
would place the bidder in the guise of a subcontractor in control of the specialty 
work, free to bid shop among bona fide subcontractors, thereby obtaining a 
competitive advantage over bidders listing themselves or bona fide subcontractors 
and, therefore, the low bid was properly rejected as nonresponsive, even though 
the invitation did not require the specialty work to be performed by listed sub- 
contractors, In any event, acceptance of the low bid was precluded by the failure 
= of the listed subcontractors to meet the competency requirements of the 
tation. 


Contracts—Subcontracts—Bid Shopping—Listing of Subcontrac- 
tors 


The listing of a category of specialty work to be performed under a prime con- 
tract precluded by section 5B-2.202-70(a) of the General Services Adminis- 
tration Procurement Regulations when the category is less than 344 percent of 
the estimated cost of the entire contract, a discrepancy in listing or failure to 
list a subcontractor for a less than 8% percent category of specialty work under 
a prime contract for the extension and modification of a Federal building and 
post office may be waived as not affecting the responsiveness of the bid. 


Contracts—Subcontracts—Bid Shopping—Listing of Subcontrac- 
tors 


Where the occurrence of a number of errors and inconsistencies in the preparation 
of a subcontractor listing form did not have an adverse effect on competition or 
cause any misinterpretation that affected bid prices or prejudiced bidders’ interest 
under an invitation for the extension and modernization of a Federal building and 
post office, cancella 

(b) (1) of the Federal 

should correlate the subcontractor 

no doubt as to what is required of the listed party. 
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To the Gevyn Construction Corporation, May 14, 1968: 


Reference is made to your telegram of September 28, 1967, and sub- 
sequent correspondence, including your letter of November 1, with 
attached memorandum and related exhibits, and Counsel’s letter of 
December 28, with enclosures, concerning your protest of an award to 
another bidder for extension and modernization of the Federal Build- 
ing and U.S. Post Office, Portland, Maine, General Services Adminis- 
tration (GSA) project No. 58232. 

Five bids were received and opened August 9, 1967. Your bid of 
$5,683,000 was low and the second low bid was submitted by Davison 
Construction Company, Inc., in the amount of $5,945,000. By letter of 
September 28, 1967, which was apparently read to you before being 
dispatched, the contracting officer notified you that your bid was being 
rejected asnonresponsive for failure to substantively comply with the 
subcontractor listing requirements of the invitation. Your telegrams 
of the same date to this Office and to GSA protested award to any other 
bidder and requested a more detailed statement of the basis for the 
rejection of your bid. By letter of October 9, 1967, the General Counsel 
of GSA sent you a “Memorandum of Law” setting forth the basis for 
rejection of your bid and advised you that notice to proceed would not 
be issued to the firm to whom award had been made (Davison Con- 
struction Company, Inc.) until the Comptroller General reached a 
decision on the issues involved in the protest. However, by letter of 
November 7, 1967, GSA advised you that the project had reached a 
critical point where work must be commenced prior to the onset of 
severe weather and that it had become necessary to issue a notice to 
proceed without further delay. 

The Special Conditions of the invitation provide, in part, as 
follows: 

2-01 SPECIALTY SUBCONTRACTOR 


a. The term “Specialty Subcontractor” as used in the specifications shall mean 
a firm of established reputation (or, if newly organized, a firm whose personnel 
have previously established a reputation in the same field), which is regularly 
engaged in, and which maintains a regular force of workmen skilled in, installing 
the items required by the contract. Such firm must either be the manufacturer 
of such items, be licensed by the manufacturer, or work under the manufacturer’s 
direct supervision. 


2-02 COMPETENCY OF BIDDER (AIRCONDITIONING) 

a. The bidder, or the subcontractor whom the bidder will use for installing 
airconditioning equipment shall have had at least three years’ successful 
experience in the installation and servicing of airconditioning systems. 

b. In addition, the bidder or such subcontractor shall have installed, on at 
least two prior projects airconditioning systems which are comparable to that 
required for this project and which have performed satisfactorily under condi- 
tions of normal use for a period of not less than one year. To be considered 
comparable, the prior installations must have had a rated capacity of not less 
than 40% of the total capacity specified for this project and at least one 
refrigerating machine of a capacity of not less than 25% of the largest single 
refrigerating machine specified for this project. Such prior installations shall 
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each have been operated successfully for not less than 1200 hours actual 
cumulative operating time prior to the date on which bids are opened. 

e. A list of the prior comparable installations by the bidder, or by the sub- 
contractor whom the bidder will use for installing airconditioning equipment, 
together with the names and addresses of the buildings, the names of the owners 
or. managers thereof, and any other pertinent information required shall be 
submitted promptly upon request of the Government. 

d. The names, addresses, experience, and a statement of the work to be 
performed by each subcontractor or second-tier subcontractor whom the bidder 
or the principal subcontractor, as the case may be, will use for performance of 
minor portions of the installation of airconditioning equipment, shall also be 
submitted promptly upon request by the Government. 

e. The bid may be rejected if the bidder, or the subcontractor who will install 
the airconditioning equipment, has established on former jobs, either Government, 
municipal, or commercial, a record for unsatisfactory installation of aircondi- 
tioning systems, has repeatedly failed to complete contracts awarded to him 


within the contract time, or otherwise fails to meet the experience requirements 
of this clause. 


Section 2-08 sets forth similar competency of bidder requirements 
for the elevator work. Additionally, the specifications required per- 
formance of a number of different types of work, including “Founda- 
tions,” by a “Specialty Subcontractor.” 

2-05 LISTING OF SUBCONTRACTORS 


a. For each of the categories of work contained in the list included as part of 
the Bid Form, the bidder shall submit the name and address of the firm to whom 
he proposes to subcontract the work. If alternate bids are required under this 
Invitation, the bidder may list both the name of the individual or firm with 
whom he proposes to subcontract if awarded the contract on the base bid only 
and the name of a different individual or firm with whom he proposes to sub- 
contract for the work if award is made on the basis of base bid plus an alternate 
(or alternates) which affects the category for which alternate subcontractors 
are so listed, provided that the bidder clearly indicates after each such listing 
the basis upon which each named individual or firm shall be deemed to be the 
listed subcontractor for that category of the work. The list may be submitted 
with the bid or separately by telegraph, mail, or otherwise. If sent separately, 
the envelope must be sealed, identified as to content, and addressed in the same 
manner as prescribed for submission of bids. Failure to submit the list by the 
time set for bid opening shall cause the bid to be considered nonresponsive except 
= en with Instruction No. 7 of the Instructions to Bidders (Standard 

‘orm : 

Except as otherwise provided herein, the successful bidder agrees that he 
will not have any of the listed categories of work involved in the performance 
of this contract performed by any subcontractor other than the subcontractor 
named for the performance of such work. 

b. The term “Subcontractor” for the purpose of this requirement shall mean 
the individual or firm with whom the bidder proposes to enter into a subcontract 
for a listed category of work or material. If subcontracts are to be made with 
more than one subcontractor for a category of work or material, each proposed 
cea shall be listed with a statement of the service to be furnished by 
ea 

ce. The bidder shall list himself if it is his intention to perform one or more of 
the listed categories of work. In this case, all personnel performing such work 
at the site shall be carried on his own payroll. If equipment is leased with opera- 
tors, the operators need not be carried on bidder’s payroll. 

d. Nothing contained in the clause shall be construed as changing the per- 
centage requirement in the General Conditions for the Contractor to perform 
work with his own forces. 

e. The Contractor shall be responsible for all work performed by subcontrac- 
tors. 

f. No substitutions for the firms named will be permitted except in unusual 
situations and then only upon the submission in writing to the Contracting 
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Officer of a complete justification therefor and receipt of the Contracting Officer’s 
written approval. 

g. Notwithstanding any of the provisions of this clause, the Contracting Of- 
ficer shall have authority to disapprove or reject the employment of any sub- 
contractor he has determined non-responsible or who does not meet the require- 
ments of an applicable Specialty Subcontractor or Competency of Bidder Clause. 
He shall have the right to require any information concerning the cost of per- 
formance of this contract by any subcontractor listed or proposed as a substitute 
for a listed subcontractor, as well as the right to require any other information 
he deems necessary concerning any listed subcontractor or subcontractor pro- 

as a substitute. Imposition of any requirements under this subparagraph 
shall not give rise to any cause of action against the Government by the success- 
ful bidder or by any subcontractor engaged or proposed to be engaged hereunder. 

h. Nothing contained in this clause shall in itself be construed to create any 
contract or property rights in the successful bidder or any subcontractor. 

i. In the event the bidder fails in connection with this bid either (1) to identify 
the subcontractors as required by subparagraph a., or (2) to comply with sub- 
paragraph c., the bid will be rejected as nonresponsive to the invitation. 

j. In order to effectively implement the objectives of the foregoing provisions 
and to assure timely receipt of accurate bids, the bidder is requested to urge all 
subcontractors intending to submit a proposal for work involved in the project 
to submit to all bidders to whom they intend to bid, a written proposal (or writ- 
ten abstract) with or without price, outlining in detail the specific sections of the 
specifications to be included in their work as well as any exceptions or exclusions 
therefrom. It is suggested that such written proposal be submitted to the bidder 
at least 48 hours in advance of the bid opening. 


Subcontractors were required to be listed for 18 categories of work, 
and the subcontractor listing form included the following heading: 
“Listed below are the names and business addresses as required by the 
‘Listing of Subcontractors’ paragraph of the Special Conditions.” You 


listed, among others, nine affiliated firms, which you state were formed 
for internal purposes and have the same officers, directors, and prin- 
cipals as Gevyn. Two of these firms, Space Construction Corporation 
and Metacoustic, Inc., had previously done some work, but the other 
seven had been inactive to the time of bid opening. The contracting 
officer determined that the listing of the latter seven did not constitute 
substantive compliance with the above-quoted special conditions re- 
quiring the listing of either a bona fide proposed subcontractor or your 
own firm, and that your bid should be rejected as nonresponsive. 

It is your contention that your bid was responsive to the invitation 
and that the contracting officer has no statutory authority, and no im- 
plied authority under the Federal Procurement Regulations (FPR) 
or the General Services Administration Procurement Regulations 
(GSPR) to declare your bid nonresponsive, since your listed affiliates 
are responsible concerns and the purpose of the requirement to list sub- 
contractors is to ensure their responsibility. It is also your position that 
since there is no prohibition against sub-subcontracting, the subcon- 
tractor listing requirements do not impose any real restraint on bid 
shopping; that GSA has not established a policy of such restraint, 
there being no statement in the regulations that such is their purpose; 
and that the GSA concept of bid shopping is irrelevant under existing 
statutes in determining the responsiveness of a bid. 
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With respect to your contention that your bid is responsive, you 
point out that the IF'B requires each bidder to either list himself or a 
subcontractor, and that your seven affiliates meet the definition of a sub- 
contractor, as set out in section 2-05b above, in that each listed affiliate 
is the firm with which you propose to.enter into a subcontract for the 
listed category of work. You contend further that listing these affiliates 
complies wth the requirement that a bidder list either a subcontractor 
or his own name because, regardless of whether the contracting offi- 
cer’s conclusion is accepted that these affiliates are really Gevyn under 
another name, the listing of affiliates meets one of the two alternatives, 
and there is no third alternative. 

We must agree that the IF'B does not specifically require the listed 
categories of work to be done by the subcontractors listed, and it 
therefore follows that a listed subcontractor may in turn subcontract 
all or a portion of the work to another subcontractor without violat- 
ing the specific terms of the IFB. However, it is equally apparent 
that the IFB does preclude the prime contractor from either sub- 
stituting one subcontractor for another, or from substituting a sub- 
contractor for himself on work which the prime contractor has indi- 
cated he himself would perform. It follows that, while the listing of 
inactive affiliates as subcontractors on nonspecialty work may not be 
in violation of the specific terms of the IF'B, if such action is per- 
mitted it will place a bidder who so lists in a position where he, acting 
in the guise of his own subcontractor, may freely bid shop among 
bona fide subcontractors, and thus obtain a competitive advantage 
over other bidders who either list themselves or bona fide subcontrac- 
tors to perform the work. That such was your intention in listing your 
affiliates is indicated by repeated expressions of your belief that no 
limitation is imposed upon the amount of work a listed subcontractor 
may award to a second-tier subcontractor, and by your letters of 
August 18 and September 8, 1967, wherein you advised GSA it was 
not intended that Nodnol Contracting Corporation, which you listed 
for foundation work, act as a specialty subcontractor, since it was 
your intention to have specialty work performed by a sub-subcon- 
tractor who would be fully qualified under the specifications, as you 
had previously done on other GSA projects. It is therefore apparent 
that, when you purported to make an agreement with one of your 
listed affiliates, you were really agreeing with yourself to retain 
complete control of the listed work, and of how and by whom it 
would be performed. An award to you on that basis clearly would 
have resulted in a competitive advantage over other bidders, and 
therefore would have been improper. 
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In this connection, it further appears that Space Construction Cor- 
poration, which you listed as the “Specialty Subcontractor” to per- 
form the air-conditioning work, does not meet the “Competency of 
Bidder” requirements applicable to such work, as set out in section 
2-02 of the Special Conditions of the IF'B, as quoted above. Thus, in 
response to the contracting officer’s request, by letter of September 8, 
1967, you furnished a list of comparable installations performed by 
“either Space Construction Corp. or under the general supervision of 
Mr. George Unger, President of both Space Construction Corpora- 
tion and Gevyn Construction Corporation, or by George Marcus 
acting either as Project Manager of Space Construction Corporation, 
Gevyn Construction Corporation, or principal of Ace Mechanical 
Contracting Corporation, or officer of J. E. Schechter Corp. of New 
York City: * * *.” From such list it is evident that Space Construc- 
tion Corporation itself did not have experience in installation and 
servicing of air-conditioning equipment, as required by section 2~02. 
As provided in section 2-02e, the contracting officer was authorized 
to reject any bid which listed a subcontractor for this work who did 
not meet the competency of bidder requirements. 

In view of the foregoing, it is our opinion that your action in naming 
nonoperative affiliates as subcontractors on listed nonspecialty work 
precluded acceptance of your bid as a responsive bid, and that accept- 
ance would, in any event, have been precluded because of your failure 
to list a subcontractor for the air-conditioning work who met the com- 
petency requirements of section 2-02 of the IFB. We are therefore 
unable to conclude that rejection of your bid as nonresponsive was 
improper. 

With reference to your argument that GSA has not established a 
policy of restraint on bid shopping, we are not aware of any require- 
ment that a regulation specify the reason for its prescription. In many 
instances the purpose is apparent from the language, but it need not 
be. That the purpose of the subcontractor listing requirement was to 
restrain bid shopping on listed work in order to assure performance 
of quality work by responsible subcontractors was made known to this 
Office prior to promulgation of the regulation in question, and we be- 
lieve its purpose is well known to all branches of the construction in- 
dustry. While there is no specific prohibition in the regulation against 
second-tier subcontracting, it is apparent that unrestrained bid shop- 
ping by a prime contractor, acting through his listed affiliates, would 
circumvent the purpose of the regulation. 

With reference to contracting between affiliates, GSA states that it 
has “in the past made no objection to a parent company’s naming and 
using a subsidiary asa subcontractor where the subsidiary had a record 
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of performing like work both for the parent company and for other 
prime contractors, or as a prime contractor itself, and where it was 
clear that the subsidiary had been named as a subcontractor in the 
normal course of existing practice and not for the purpose of being 
used as a dummy by the prime contractor to escape the subcontractor 
listing restraints.” 

As to your contention that your listing of affiliates and your un- 
limited second-tier subcontracting on prior projects had the blessing 
of GSA, it appears that the only project on which records are available 
for comparison is that for the air-conditioning and modernization of 
the Federal Building and Post Office in Hartford, Connecticut, since 
GSA reports that on the other eight projects mentioned by you, the 
issue of the responsiveness of your bids never came before the con- 
tracting officers for decisions. The record shows that on the Hartford 
project you listed Space Construction Corporation (Space) for the 
Plumbing and the Heating and Ventilating categories, and Meta- 
coustic, Inc., for Structural Steel. At that time, GSA advises, no basis 
for rejecting your bid was apparent. It appears, however, that the 
bulk of the work for which these affiliates were listed has been per- 
formed by second and third tier subcontractors. There are some dif- 
ferences of opinion between your company and GSA as to just what 
work the two listed firms have performed and, while you question the 
GSA region’s statement that they“did little more than supervise, it 
appears even from your figures that the major portions of the categories 
for which Space was listed have been performed by other firms. The 
file includes a statement by GSA based on payroll records submitted 
and reviewed as of November 6, 1967, which lists six subcontractors 
working for Space on second and third tier levels, and which points 
out that no payrolls have been received for Metacoustic and that Berlin 
Steel Construction Company, a subcontractor working for Space, has 
primarily accomplished the erection of structural steel, which should 
have been accomplished by Metacoustic. 

As to GSA’s supposed failure to question the sub-subcontracting, the 
fact that some of the work was not actually being performed by Space 
personnel would not necessarily come to the attention of an inspector 
or other contracting officer’s representative until the work was sub- 
stantially completed. GSA’s action, or inaction, could therefore hardly 
be interpreted as ratification of your listing of affiliates and subsequent 
performance through second and third tier subcontractors, particularly 
since the true picture of your listing device had not become apparent. 
When the manner of performance of the work for which Space and 
Metacoustic were listed did come to light, it appears to have caused the 
contracting officer to investigate your listing of affiliates on the Port- 
land project, culminating in his rejection of your bid as nonresponsive, 
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You also contend that Davison’s bid was nonresponsive for failure to 
follow the prescribed subcontractor listing procedure with respect to 
“Excavation,” “Foundations,” “Roof Insulation, Roofing and Related 
Sheet Metal Work: Flooring, Terraco [sic] & Tile Work,” “Architec- 
tural Cast Stone,” and “Architectural Metal and Windows.” GSPR 
5B-2.202-70(a) reads as follows: 


(a) Dxcept as otherwise provided in paragraph (b) of this section, invitations 
for bids shall require the bidder to name the principal subcontractors (or his 
own firm when it will perform the work). Contracting officers shall determine 
the categories of work for which subcontractors’ names are to be submitted. 
The listing of the categories of work shall include, whenever applicable, plumb- 
ing, heating, airconditioning and ventilation, electrical, and elevators. In addi- 
tion, such listing shall include all other general construction categories of work 
which, individually are determined by the contracting officer to comprise at least 
8% percent of the estimated cost of the entire contract. Oategories estimated to 
cost less shall not be included. 


The total estimated cost of the Portland project is reported to have 
been $5,600,000, and 314 percent of this amount is $196,000. With 
respect to discrepancies in the listing of subcontractors at Portland, 
the GSA report, copy of which was furnished you, states, in part, as 
follows: 


Upon review of the subcontractor listing form for that project and the in- 
formation furnished by our regional office as to cost estimates, it is clear that 
three types of error occurred in the preparation of the subcontractor listing 
form: (1) The listing on the form of categories which were not correlated with 
categories of work contained in the specifications (e.g., the requirement to list 
a subcontractor for “Excavation” only whereas the specifications contain a sec- 
tion entitled “Excavation, Fill, Backfilling and Grading” which also covers the 
work of continuous sheet piling, shoring and underpinning; the listing of “Foun- 
dations” whereas the index to the specifications lists Section 9 as “Piling” and 
Section 9 itself is entitled “Foundation Piles,” and the listing of “Architectural 
Cast Stone” whereas no architectural cast stone is required for the project) ; 
(2) the combining of unrelated categories of work covered in the specifications 
into a single category on the subcontractor listing form (e.g., the combining of 
“Architectural Metal” with “Aluminum Windows” and the combining of “Roof 
Insulation,” “Built-up Roofing” and “Sheet Metal” with the unrelated categories 
of “Resilient Floor,” “Terrazzo” and “Ceramic Tile”) ; and (3) the inclusion of 
categories which, in fact were neither one of the categories specifically named by 
the regulation nor estimated to constitute at least 3%4 percent of the estimated 
contract. price (e.g., “Structural Steel ;” “Roofing Insulation, Roofing and Sheet 
Metal Work: Flooring Terraco (sic) and Tile Work ;” “Architectural Metal and 
Windows,” and “Plastering, Lathing and Furring”). 

Accordingly, it must be acknowledged that, by reason of the first type of error, 
GSA is responsible for having created potential hazards for the bidder’s attempts 
to be responsive and that, by the third, bidders were asked to name subcontractors 
that they need not have named. However, for reasons set out below, it does not 
appear that any of these errors on GSA’s part resulted in a fatally defective bid 
submission by the second low bidder. 


* = o * s * s 


In reviewing the Davison bid as well as those from all other bidders including 
Gevyn, we are forced to conclude that the requirement to name a subcontractor 
for “Excavation” required no more than that, because the word “Wxcavation” 
alone patently did not serve to indicate to the bidders that they were required 
to name subcontractors for all phases of the work encompassed in the specifica- 
tions under “Hxcavation, Fill, Backfilling and Grading,” including the continuous 
sheet piling, underpinning and shoring required therein. Accordingly, since all 
bidders interpreted the word at face value and since we find no basis. to support 
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a broader interpretation, it must be concluded that Davison’s bid was responsive 
to that particular listing requirement. 

With respect to the “Foundations” category on the subcontractor listing form, 
some confusion doubtless arose because the Index to the specifications lists 
Section 9 as “Piling” whereas Section 9 itself is entitled “Foundation Piles.” Be 
that as it may, Amendment No. 8 to the invitation required bids on Alternate C 
for substituting pressure injected footings in lieu of the cast-in-place concrete 
piling required under Section 9, but did not amend the subcontractor listing 
form accordingly to require the listing of a subcontractor for the pressure in- 
jected footings against the possible selection of the alternate in making the 
award. It seems to us that, by analogy to your Decision No. B—155665 of Decem- 
ber 31, 1964, holding that a bidders’ failure to bid on an alternate which was not 
accepted did not render the bid nonresponsive on the basis which award was 
made. Davison’s defective listing of a subcontractor for “Foundations” does not 
render the bid nonresponsive when the Government elects to make the award 
on the basis of the alternate inserted later by amendment and for which no 
correlative amendment of the subcontractor listing form was made. 

We are inclined to agree with GSA’s conclusion that the party listed 
for “Excavation” was required to do just that and no more, and that 
the bidders so interpreted the listing requirement. With reference to 
the “Foundations,” your letter of December 28, 1967, does not speak to 
the position of GSA set forth in the preceding paragraph that our 
decision of December 31, 1964, B-155665, is applicable. You merely 
state that Davison was nonresponsive for failure to name a specialty 
subcontractor for the base contract piling. We believe that the cited 
decision and others referred to therein justify the conclusion that it 
would be improper to reject Davison’s bid (1) for any defect, if such 
there was, in the listing of the party who would do the “Foundations” 
as originally contemplated and which in fact were not part of the 
evaluation formula, because of Amendment No. 3, or (2) for failure to 
name a subcontractor for the pressure injected footings, which was not 
specifically required by the amendment. In fact, even if such listing 
had been required, there would be serious doubt that failure to comply 
would be a fatal defect since the record indicates that installation of 
the footings is a patented process handled only by the Franki Founda- 
tion Company. We note that, while Gevyn stated after bid opening that 
it intended to use Franki for these footings, its bid as submitted listed 
only Nodnol for the foundations. Additionally, it appears that con- 
sideration should be given to the fact that Davison in a letter to this 
Office dated November 29, 1967, states that it has been in the contract- 
ing business in the New England area for the last 34 years and that 
“On any project which it undertakes, Davison Construction Company 
regularly and habitually has done at least the excavation, founda- 
tion, concrete and masonry work, and it always has so performed its 
contracts in the 

With reference to the Roof Insulation, etc., it appears that unrelated 
categories were erroneously grouped which normally would not be per- 
formed by the same contractor. Why this was done is not clear, except 
that in estimating the cost of the work the roofing and related sheet 
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metal work was listed at $75,000 and the flooring, terrazzo and tile 
work at $120,647, and the two were extended as one price of $195,647. 
It will be noted, therefore, that if they had been considered individ- 
ually, as unrelated categories should be, both were well under the 31%4 
percent required for listing, and combined they were still under. As 
to the architectual metal and windows, they likewise should not have 
been combined, but even taken together the total estimated cost was 
only $110,000, which was considerably below the required 34% percent. 
In our decision of August 17, 1965, B-157279, we held that where a 
category of less than 314 percent was included on the list, failure to 
name a subcontractor for that category was a minor deficiency which 
did not justify rejection of the bid as nonresponsive. The regulations 
were subsequently amended because of this decision, and at the time 
bids were opened on the Portland project, GSPR 5B-2.202~-70(a) 
specifically prohibited inclusion of categories estimated to cost less than 
814 percent of the estimated cost of the entire contract. Accordingly, 
any defect in listing, or outright failure to list a subcontractor for a 
category which was under the 3% percent figure and therefore re- 
quired to be excluded, could not affect the responsiveness of the bid. 
Since no architectural cast stone was used, failure to list a subcontrac- 
tor for this category could not be faulted, and Davison’s action in nam- 
ing the firm from which it intended to purchase the material (granite) 
which seemed nearest to the listed category affords no basis for ques- 
tioning the responsiveness of its bid. 

To summarize, there were a number of errors and inconsistencies in 
the preparation of the subcontractor listing form, as acknowledged by 
GSA, and whether these defects were sufficiently material to have given 
consideration to canceling the invitation pursuant to FPR 1-2.404-1 
(b) (1) would appear to depend on whether the Governments inter- 
ests or the rights of any bidders were seriously prejudiced thereby. 
See B-160727, April 4, 1967; 48 Comp. Gen. 23; 40 id. 561. As stated 
in FPR 1-2.404-1(a) the preservation of the integrity of the competi- 
tive bid system dictates that, after bids have been opened, award must 
be made to that responsible bidder who submitted the lowest respon- 
sive bid unless there is a compelling reason to reject all bids and cancel 
the invitation. After giving due consideration to all available in- 
formation and evidence, we are unable to conclude that the defects 
in the subcontractor listing form had an adverse effect on competi- 
tion or caused any misinterpretations affecting bid prices, or that they 
were otherwise prejudicial to bidders’ interests so as to constitute a 
compelling reason to cancel the invitation. However, we are suggest- 
ing to GSA that in all future solicitations the subcontractor listing 
form and the specifications be correlated so that there is no doubt as 
to exactly what is required of the listed party. 
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For the reasons stated, we are constrained to the view that your bid 
was properly rejected as nonresponsive, and we find no legal basis for 
questioning the award to Davison. Your protest is therefore denied. 


[ B-168446 J 


Military Personnel—Retired—National Guard Service—Regular 
and Reserve Retired Lists 


To transfer retired Regular Army officers who have completed service as State 
Adjutants General or Assistant Adjutants General, and are federally recognized 
in their Reserve general officer grades, to the Retired Reserve would create the 
anomalous situation of having the officers on two separate retired lists, namely, 
the Regular Army retired list and the Retired Reserve tahoe a situation not within 
the contemplation of 10 U.S.C. 1874(b), 8352(a), and 3875. Therefore, absent 
statutory authority to transfer and fix the rights of the transferred officers so as 
to make one retired status compatible with the other, the officers may not hold 
two retired statuses simultaneously. 


To the Secretary of the Army, May 14, 1968: 


Further reference is made to letter of January 25, 1968, with en- 
closures, from the Acting Assistant Secretary of the Army (Manpower 
and Reserve Affairs), requesting a decision on certain questions relat- 
ing to the transfer of retired Regular Army officers to the Retired 
Reserve list upon completion of service as State Adjutants General or 
Assistant Adjutants General. The request has been allocated Number 
SS-A-979 by the Department of Defense Military Pay and Allowance 
Committee. 

The Acting Assistant Secretary states that retired Regular Army 
officers who are appointed as State Adjutants General or Assistant 
Adjutants General and are federally recognized in their Reserve gen- 
eral officer grades seek to be transferred to the Retired Reserve upon 
completion of their service rather than revert back to their Regular 
Army status. The following two questions are presented for 
resolution : 


se ere ee Socrates eae ein eee 
serve upon completion of their service as State Adjutants General or Assistant 
Be ay General ; 


and 
If the answer to the foregoing question is affirmative, may such officers 


cached tbtanh tin pethreh Bandiana deer status upon which their entitlement to 
retirement pay is based. 


Concerning the first question, there was enclosed with the request for 
decision a copy of an opinion of the J udge Advocate General of the 
Army dated December 1, 1967, expressing his view that sections 1374 
(b), 3852(a) and 3375 of Title 10, U.S. Code, permit the transfer of 
members—in a situation such as that of the two officers mentioned in 
that opinion—to the Retired Reserve in their respective general officer 
grades. It is stated that if authority exists for the transfer, the ques- 
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tion arises whether acceptance of a place on the Retired Reserve list 
creates an incompatible status which would result in terminating the 
retired Regular Army status upon which entitlement to retirement pay 
is based. The view is expressed that the simultaneous holding of these 
two statuses seems equally consistent with the holding of a retired 
Regular Army status and a Reserve commissioned officer status while 
peitonn as a State Adjutant General or Assistant State Adjutant 
eral. 

Accompanying the submission is a copy of a letter addressed to the 
Chief of Staff, U.S. Army, signed by Brigadier General Robert Out- 
sen, Wyoming National Guard, in effect requesting that consideration 
be given to the transfer of Major General George O. Pearson, ARNG, 
to the Retired Reserve and placement of his name on the Retired 
Reserve list as a Reserve general officer concurrently with his status 
as a colonel on the retired list of the Regular Army. General Outsen 
states that his status in the future will be substantially the same as 
General Pearson’s. He states further that he and General Pearson— 
who recently terminated his appointment, because of age, as Adjutant 
General of Wyoming—were retired from the Regular Army for age 
as colonels and subsequently were appointed as Assistant Adjutant 
General and Adjutant General, respectively, in the Wyoming Na- 
tional Guard, Federal recognition having been accorded them as a 
brigadier general (Outsen) and major general (Pearson). 

Under the provisions of 10 U.S.C. 3392, the Adjutant General or 
an Assistant Adjutant General of a State may, upon being extended 
Federal recognition, be appointed as a Reserve officer of the Army. 
10 U.S.C. 3351(a) provides in part that upon being federally recog- 
nized, an officer of the Army National Guard shall be appointed as a 
Reserve for service as a member of the Army National Guard of the 
United States in the grade that he holds in the Army National Guard. 

Section 1876 of Title 10, U.S. Code, requires the Secretary of the 
Army to maintain a retired list containing the names of the Army 
Reserves who are in the Retired Reserve. Under 10 U.S.C. 1374(b) 
a Reserve commissioned officer who is transferred to the Retired Re- 
serve is entitled to be placed on the retired list in the highest grade 
in which he served satisfactorily, as determined by the Secretary con- 
cerned, in the armed force in which he is serving on the date of trans- 
fer. Subsection (d) provides that unless otherwise provided by law, 
no person is entitled to increased pay or other benefits because of that 
section. Section 1374, however, does not authorize the transfer of offi- 
cers to the Retired Reserve. It relates to officers who are entitled under 
some other provision of law to be transferred to that organization. 

An officer of the Army National Guard of the United States may be 
transferred in grade to the Army Reserve as provided in 10 U.S.C. 
8852, Section 3875 of Title 10 provides in part that within 80 days after 
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an Officer in a Reserve general officer grade ceases to occupy a position 
commensurate with his grade or with a higher grade, the Secretary of 
the Army shall, if the officer so elects from the different alternatives 
there prescribed, (1) transfer him in grade to the Retired Reserve, if 
he is qualified and applies therefor. 


General Outsen refers to the provisions of 10 U.S.C. 3961 and says 
in effect that under his construction of that section neither he nor 


General Pearson expect to have their retired pay—which apparently 


is computed on the basis of the grade of colonel—recomputed on the 
basis of the higher Reserve grade of brigadier general and major gen- 
eral should they be granted those Reserve grades in a retired status. 

The question of Colonel Outsen’s right to have his retired pay re- 
computed on the basis of active duty in his Reserve grade of brigadier 
general as a member of the Army National Guard of the United States 
rather than on his retired grade of colonel in the Regular Army, was 
the subject of our decision of January 4, 1965, B—155613. In that de- 
cision we noted that Colonel Outsen was retired August 31, 1961, un- 
der the mandatory retirement provisions of 10 U.S.C. 3921, having 
completed over 30 years of service for basic pay, over 20 years of which 
was active service. On the basis of the statutory provisions and other 
authorities there cited, we stated that we knew of no provision of law 
under which Colonel Outsen would be entitled to recompute his re- 
tired pay on the basis of the pay of a brigadier general upon release 
from active duty if he should be recalled to active duty to serve in that 
grade. 


In the decision of January 4, 1965, we pointed out that insofar as 
retirement under 10 U.S.C. 8911 as a Reserve brigadier general with 
over 20 years of active service is concerned, Colonel Outsen could not 
have been so retired in August 1961, because he was not then a briga- 
dier general. We said that such a retirement at a later time would be 
incompatible with his present status as a retired officer of the Regular 
Army. We went on to say, however, that if he should serve on active 
duty as a brigadier general in his National Guard status and become 
eligible for retirement as a Reserve officer and if his commission in the 
Regular Army is terminated, he might then apply for retirement un- 
der 10 U.S.C. 3911 asa brigadier general. 

We find little basis for the conclusion that the above mentioned 
section 1374(b), 3352 and 3375 permit the transfer of a Reserve officer 
to the Retired Reserve, in a situation like that of the two officers men- 
tioned above while they are currently holding the status of retired 
officers of the Regular Army. To so hold would result in an anomalous 
situation of having each officer on two separate retired lists, namely, 
the Regular Army retired list and the Retired Reserve list. Compare 
86 Comp. Gen. 399 and 40 77. 51. 
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While the appointment of a retired officer of the Regular Army to 
be State Adjutant General of the State of Wyoming seems to be with- 


in the provisions of section 28 of Title 19, Wyoming Statutes, and as 
indicated above, upon Federal recognition as a National Guard offi- 
cer, statutory authority exists for appointing an Adjutant General 


as an Army Reserve officer, we have not found statutory authority 
for transferring a Reserve officer who is a retired officer of the Regular 


Army to the Retired Reserve, In the absence of some such statutory 


authorizations which would not only authorize such a transfer but 
also fix the rights of an officer so transferred so as to make the one 
retired status compatible with the other, we must conclude that there 
is no authority for the transfer, in a situation like that of the two 
officers in question, to the Retired Reserve upon completion of their 
service as State Adjutant General or Assistant Adjutant General. 


Question 1 is answered in the negative and for that reason no answer 
is required to question 2. 


[ B-168764 J 


Appropriations — Availability — Refreshments —- Governmental 
Interest Objective 


The cost of serving coffee or other refreshments at meetings is not the “neces- 
sary expense” contemplated by that term as used in appropriation acts, and 
unless specifically made available, appropriations may not be charged with a 
cost that is considered in the nature of entertainment. Although this rule also 
applies to the purchase of the equipment used in preparing refreshments, the 
small amount expended by an agency to purchase coffeemakers, cups, and hold- 
ers for use in serving coffee at meetings designed to improve management rela- 
tionships will not be questioned in view of the administrative belief the interests 
of the Government will be promoted through the use of the equipment. 


To Anne M. Crugnale, Internal Revenue Service, May 17, 1968: 


Reference is made to your letter of March 6, 1968 (A :F :F :V :), con- 
cerning the propriety of using appropriated funds to purchase coffee- 
makers, cups, and holders. 

Enclosed with your letter were copies of receipted subvouchers 
processed through one of your office’s imprest funds on Standard Form 
1129 for the purchase of two coffeemakers, cups, and holders in the 
amount of $43.89. You state that your office is not on a 100 percent 
audit and that the purchase of those items was not brought to your 
attention until after you had certified the Standard Form 1129, Reim- 
bursement Voucher, which included the subvouchers referred to above. 

In explaining the need for these items you state that : 


We have been advised that this equipment is being used as a new management 
District Director to condu 
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he will be better able to feel the pulse of the district office and thereby concentrate 
his management efforts where such discussions may indicate. Similar meetings 
will be held with liaison committees of tax practitioners, employee organiza- 
tions, employee association, etc. 

You then ask our decision as to the propriety of certifying future 
claims of this nature for payment. 

The appropriation charged with the purchase is not identified in 
your letter. However, we have examined the language of the several 
appropriations available to the Internal Revenue Service and find 
none which reasonably could be construed as permitting the purchase 
of such personal items as coffeemakers and cups for use in the manner 
described in your letter. 

Normally, if an employee desires a cup of coffee during office hours 
the employee would be expected to provide it at his own expense. He 
may bring it from home, purchase it in the office cafeteria or snack bar, 
from vending machines, or make such other provisions as may be 
suitable to him and to his agency. In other words, in the usual 
employee-Government relationship the Government is under no obliga- 
tion to furnish coffee to its employees nor is it under any obligation 
to serve coffee to private individuals having business to conduct with 
the Government. We see no legal distinction, insofar as the use of 
Government funds is concerned, between the purchase of coffee and 
the purchase of equipment needed to brew coffee. 

The serving of coffee or other refreshments at meetings such as 
described in your letter may be desirable but cannot be said to be a 
“necessary expense” as that term is used in the appropriations avail- 
able to the Internal Revenue Service. We have held that furnishing of 
meals or refreshments is in the nature of entertainment and unless the 
appropriations involved are specifically available therefor they prop- 
erly may not be charged with the cost thereof. See 43 Comp. Gen. 305. 
As indicated above, the same rule must be applied to the purchase of 
equipment to be used in preparing refreshments. 

However, in view of the small amount involved and the fact that 
the District Director believed that the interests of the Government 
would be promoted through the use of the equipment, we do not feel 
required to further question the instant transaction. 


[ B-163890 } 


Bids—Evaluation—Aggregate v. Separable Items, Prices, Etc.— 
Single v. Multiple Awards 


Under an invitation for numerous items which provided “that the contract will 
be awarded for each item” unless provision is made in the contract for award 
Scunah- anaetvae xa Me Ghee Soe’ die oa, teens aks te eek 
overall cost to the Governmefit than award on an item-by-ttem basis is not 
precinded, 41 U.8.0. 208(b) and section 1-2.407 of the Federal Procurement 
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Regulations providing that award of a contract shall be made on the basis of 
the most favorable cost to the Government, assuming the responsiveness of the 
bid and the responsibility of the bidder. Therefore, the invitation permitting 
award on an item-by-item basis or any combination of items for which a 
lump-sum price has been proposed by bidders, combination bids are required 
to be considered for evaluation purposes, absent a showing such bids would 
not be in the best interests of the Government. 


To the Allis-Chalmers Manufacturing Company, May 20, 1968: 


This will acknowledge receipt of your telegram of March 27, 1968, 
protesting against an award to any other bidder on items 17 through 
81 and 41, under IFB FS-5-68, issued by the United States Depart- 
ment of Agriculture, Forest Service, on January 15, 1968, calling for 
bids to be opened on March 8. In the aggregate, the invitation called 
for 34 crawler tractors and 7 crawler loaders, or a total of 41 items 
with allied equipment, which represented the Forest Service’s annual 
requirement for such items. 

Five bids were received. Your firm and three of the other four 
bidders, in addition to quoting individual prices on each item of the 
schedule, offered combination bids on various groups of items quoting 
lower prices on the groups than the aggregate of their individual 
prices for the items in the group. 

The abstract of bids shows that on the individual items you were 
the low bidder on items 17 through 31 and 41. The low responsive bids 
on the individual items, and the total cost if award should be made 
on an item-by-item basis, were as follows: 


Total 
Bidder Items Bid Price 

International Harvester 5, 12, 32, 34 $104, 699. 93 
J. I. Case 2, 3, 4, 6, 7, 8, 251, 472. 00 

9, 11, 13, 14, 15, 

16, 35, 37, 38, 40 
John Deere 1 and 10 18, 083. 00 
Caterpillar 33 and 39 56, 642. 55 
Allis-Chalmers 17 through 31, and 391, 369. 00 

41 


Total Cost to Government $822, 266. 48 


Analysis of the lump sum combination proposals, together with the low 
bids on individual items not included in the lowest lump-sum offers, 
indicated that the awards effecting the lowest overall cost to the 
Government would be as follows: 
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Items to be Total 
Bidder Awarded Bid Price 


International Harvester 5, 12 through 34, 37, $633, 535. 41 
(Lump-Sum Bid No. 1) 39 and 41 
J. I. Case 2, 3, 4, 6, 7, 8, 9, 142, 111. 00 
11, 35, 36, 38 and 40 
John Deere 1 and 10 18, 083. 00 


Total Cost to Government $793, 729. 41 


The invitation form (AD 376), which was used, in accordance with 
Agriculture Department regulations, instead of Government Standard 
Forms 38 and 33A issued by the Administrator of General Services, 
provided in pertinent part in clause 2 that : 

The contract will be awarded, for each item, to that responsible bidder whose 
bid, conforming to the Invitation for Bids, will be most advantageous to the 
Government, price and other factors considered unless provision is otherwise 
made in the contract for award on an all-or-none basis. The Government reserves 
the right to reject any or all bids and to waive informalities and minor irregulari- 
ties in bids received. 

In your telegrams of March 25 and 27, 1968, to the Forest Service, 
as well as in the one to our Office of March 27, 1968, your protest may 
be summarized as follows: “We submit that since no provision was 
made in contract document for lump sum or all-or-none bid, award 
must be made on an item by item basis.” 

The procuring agency advised you that their interpretation of the 
above-quoted clause of the Terms and Conditions permitted award 
on an item-by-item basis or on any combination of items for which a 
lump-sum price was proposed by the bidders. They were further 
of the opinion that the only time when such an interpretation would 
not be sound would be where the invitation specifically provided that 
award would be made to only one bidder or on a definite combination 
of items. 

The stipulation by bidders of limitations on the acceptance of items 
in a bid to various combinations or lump-sum dollar proposals is not 
an uncommon method of quoting in Government procurements, and 
such a limitation has never been considered improper in itself. Thus 
this Office held in A-97908, October 21, 1938 : 


It may be stated, however, that when a bidder, in addition to submitting a 
bid on each of several items, submits, also, a lump sum bid for all of the items, 
the fact that such lump sum bids were not requested in the invitation would 
not preclude the Government from accepting such a bid if in the interest of the 
United States. 


See also B-595, March 20, 1939, where we said : 


\As to your contention that award should be made by item it is to be observed 
that while the advertisement for bids stated that “award will be made by 
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item” there must also be taken into consideration that the law, Section 3709, 
Revised Statutes [41 U.S.0. 5) contemplates that awand will be made on the 
lowest bid received, item by item, or by combination of items, as appears in 
the interest of the United States. 

As with a similar form of qualified bid, the “all-or-none” bid, we 
have consistently held that in the absence of a provision in the invita- 
tion to the contrary, such a bid is responsive and must be accepted 
if it offers the lowest aggregate price. 35 Comp. Gen. 383; 37 id. 814; 
38 id. 550. 

In construing a paragraph such as the one in question, we must 
also take into consideration the Federal Property and Administrative 
Services Act of 1949, as amended, applicable to the instant procure- 
ment, which provides (41 U.S.C. 258(b)) that award shall be made 
on the basis of the bid most advantageous to the Government, “price 
and other factors considered.” See also section 1-2.407 of the Federal 
Procurement Regulations, These provisions have been consistently 
interpreted to require award on the basis of the most favorable cost 
to the Government, assuming the responsiveness of the bid and the 
responsibility of the bidder. 

Your contention, in substance, is that the words “the contract will 
be awarded, for each item, * * *” are the equivalent of “the contract 
will be awarded, for each item, to the lowest bidder on that item and 
bids on combination of items will not be considered.” Such an inter- 
pretation would raise serious questions as to the conformity of the 
invitation with the pertinent law and regulations and with the cited 
decisions of our Office. Further, even if the quoted clause be read as 
prohibiting “all-or-none” bids, such prohibition need not be considered 
to be applicable to a lump sum bid on groups of items less than “all” 
included in the invitation. 

In 42 Comp. Gen. 415 we held that an outright prohibition against 
consideration of all-or-none or combination bids was contrary to the 
procurement statute in the absence of circumstances showing it to be 
in the best interest of the Government, saying (p. 417) : 
in our judgment a provision requiring evaluation on the basis of bids on each item 
or lot without reference to any others tends to limit unduly the Government’s right 
to accept the best price offered for the articles to be purchased and the amount of 
— — otherwise would be available. 


We must therefore conclude, in the absence of circumstances reasonably estab- 
lishing that the interest of the Government would be served by prohibiting the 
submission of bids on an all or none or combination basis, that such prohibition 
unduly restricts competition and is contrary to the purposes of the statutes 
governing public procurements. 

In view of the foregoing and since the bids submitted by four of the 
five bidders, including your company, show that they obviously did 
not consider combination bids to be prohibited, we conclude that the 
consideration of combination bids such as those submitted in this in- 


313-968 O-69—44 
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stance is not precluded by the language of the invitation, and that the 
contracting officer would be remiss in failing to consider such bids for 
evaluation purposes, 

For the reasons stated, your protest is denied and we are by separate 
letter advising the United States Department of Agriculture, Forest 
Service, that they may award the contracts as earlier proposed by them. 


[ B-164219 J 


Officers and Employees—Training—Transportation and/or Per 
Diem—Expenses Assumed by and Reimbursed to Contractor 


The Bureau of Indian Affairs authorized under 5 U.S.C. 4109 to pay the necessary 
expenses of training employees pursuant to section 4105 may in negotiating 
a fixed price contract with a university to design and coordinate educational 
workshops to be subcontracted, and to perform all the administrative functions 
of the program, provide for the contractor to pay the transportation cost and 
per diem of Bureau participants in the workshops. However, as the amounts 
payable to the contractor for the travel expenses and per diem may not exceed 
the amounts that would be directly payable to the employees under 5 U.S.C. 
4100(a), reimbursement to the contractor should be on an actual expense basis, 
and the amounts reimbursed charged to the fiscal year appropriation available at 
the time the travel expenses were incurred by the employees. 


To the Secretary of the Interior, May 20, 1968: 


We refer to letter of May 2, 1968, from your Deputy Assistant Sec- 
retary for Administration requesting a decision upon three questions 
arising in connection with a proposed contractual arrangement between 
the Bureau of Indian Affairs and Northern Arizona University. The 
proposal is for the Bureau of Indian Affairs to negotiate a fixed price 
contract with the University who in turn will subcontract with certain 
other universities to conduct a number of educational workshops dur- 
ing the coming summer with an evaluation session to be held in the 
fall for approximately 1,000 administrators of the Bureau of Indian 
Affairs. Under the proposed contract the contractor will design and 
coordinate the program with the various subcontractor universities 
and will perform all administrative functions, including payment of 
transportation costs to and from the designated universities and a 
specified per diem allowance to each participant. Also, the contractor 
will conduct certain of the workshops on its campus. 

The specific questions raised by your Department’s letter are as 
follows: 

1. It is [Is tt] (sic) permissible to include in the contract a provision for the 
contractor university, in its role as coordinating agent, to pay the transportation 
cost and per diem to the Bureau participants? In this connection you are advised 
that the contractor is a tax exempt university and the tax normally charged by 

on carriers is not applicable- 
If the answer to the first question 1s affirmative can the contract span the 


years (1968-1969) ‘insofar as transportation and per diem are con- 
cerned, in view of the expiration of the funds at the end of FY 1968? 
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8. If the answer to the first question is negative will it be permissible to include 
in the contract a requirement that the contractor provide food and lodging with 
an appropriate amount therefor to be deducted from the participant’s per diem 
payment in accordance with travel regulations? 

We understand that the authority under which the contract would 
be entered into is that contained in chapter 41 of Title 5, United States 
Code. Section 4105 of that title is in part as follows: 

(a) The head of an agency, without regard to section 5 of title 41, may make 


agreements or other arrangements for the training of employees of the agency 
by, in, or through non-Government facilities under this chapter. 


Section 4109 of Title 5 is in part as follows: 


(a) The head of an agency, under the regulations prescribed under section 
4118(a) (8) of this title and from appropriations or other funds available to the 
agency, may— 


° * a * * s 

(2) pay, or reimburse the employee for, all or a part of the necessary 
expenses of the training, without regard to section 529 of title 31, including 
among the expenses the necessary costs of— 

(A) travel and per diem instead of subsistence under subchapter I 
of chapter 57 of this title or, in the case of commissioned officers of the 
Coast and Geodetic Survey, sections 404 and 405 of title 37, and the 
Joint Travel Regulations for the Uniformed Services; 

Under the quoted section 4109 an agency may pay the necessary 
expenses of training on behalf of the employee or it may reimburse 
the employee for necessary training expenses paid by him incident to 
authorized training. We find nothing in the section precluding an 
agency from contracting with a training facility to furnish or pay for 
all necessary facilities and accommodations—including meals and 
lodging (or a per diem allowance in lieu thereof) and transportation— 
incident to such training. 

However, the amounts payable to a contractor on account of travel 
expenses and per diem may not exceed the amount the Bureau could 
expend under 5 U.S.C. 4109(a), above, were it to pay the travel and 
per diem to the employee participating in the training directly. There- 
fore, our opinion is that a provision should be included in the contract 
for adjustment of the contract price in the event more or less than the 
contemplated number of persons attend the training workshops with 
resultant differences in contemplated expenditures by the contractor 
for travel and per diem. In such connection it occurs to us that it would 
be simpler and more practical to include a provision in the contract 
to the effect that the contract price is exclusive of the travel expenses 
and per diem payable by the contractor to or on behalf of Bureau 
employees attending the workshops, and that in addition to the con- 
tract price the contractor is entitled to reimbursement for the actual 
amounts of travel and transportation expenses (including per diem) 
paid to or on behalf of Bureau employees attending such workshops 
but in no event to exceed the amounts the Bureau could have paid di- 
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rectly on such account under the provisions of 5 U.S.C. 4109(a). Your 
first question is answered accordingly. 

Concerning your second question, the fiscal year appropriation 
chargeable with the travel of the Bureau employees concerned would 
be the appropriation available at the time the travel expenses are in- 
curred. The fiscal year limitation on the obligation of the 1968 fiscal 
year funds cannot be avoided by embodying a provision in the con- 
templated contract covering travel and per diem of employees in the 
succeeding fiscal year. 

In view of our reply to your first question no answer is required to 
be made to your third question. 


[ B-164011 J 


Bids—Tie—Procedure for Resolving 


ee ne eer ee ae eee a total set-aside for small business, con- 
sideration after bid opening of the Utilisation of labor in the performance of the 
contract, and award to the “certified eligible” bidder with an approved plan to 
employ disadvantaged workers is permissible where the selection of the contractor 
is made in accordance with paragraph 2-407.6 of the Armed Services Procure- 
ment Regulation, prescribing priority preference for breaking equal low bids, 
and where the consideration of factors outside the bid is in the best interests 
and to the advantage of Government. However, for the purpose of resolving 
tie bids, future invitations that do not involve labor surplus area set-asides will 
require bidders to furnish evidence of priority status. 


To Samuel F. Schwag, May 21, 1968: 


You have previously furnished to our Office copies of your letters 
of April 9 and 12, 1968, to the Defense Personnel Support Center, pro- 
testing against the award of a contract under invitation for bids 
DSA100-68-B-1303 to any bidder other than Milan Garment Co., Inc. 

The invitation solicited bids for furnishing 63,100 serge green wool 
cover service caps. The procurement is a total set-aside for small busi- 
ness. Milan Garment Co., Inc., and Bancroft Industries, Inc., submitted 
low tie bids. 

You protest because the contracting officers, for the purpose of at- 
tempting to break the tie, has invited both bidders to furnish informa- 
tion with respect to proposed labor utilization in the performance of 
the contract and has proposed making an award to Bancroft Indus- 
tries because it alone has furnished a certification that it is a “certified 
eligible” concern under DMP4, revised, which has an approved plan 
to employ disadvantaged workers. 

You contend that the Armed Services Procurement Regulation 
(ASPR) requires the certification of “certified eligible” be furnished 
with the bid. The only sections that have such a specific requirement 
are ASPR 1~706.6 and 1-804.2(b) (1). Those sections pertain to partial 
gma] business set-asides and labor surplus area set-asides, respectively. 
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As noted above, the procurement here is a total small business set-aside. 
Therefore, those sections have no application to this procurement. 

ASPR 2-407.6 provides for the disposition of equal low bids as 
follows : 


2-407.6 Hqual Low Bids. 


(a) (1) Where two or more low bids are equal in all respects, considering all 
factors except the priorities set forth in (2) below, award shall be made in ac- 
cordance with the order of priorities therein. Where two or more low bids are 
equal in all respects, considering all factors including the priorities set forth 
in (2) below, award shall be made by a drawing by lot which shall be witnessed 
by at least three persons and which may be attended by the bidders or their repre- 
sentatives, subject to (3) below. 

(2) For the purposes of (1) above, preference shall be given in the following 
order of priority : 

(i) certified-eligible concerns (1-801) that are also small business con- 
cerns (1-701), 

(ii) other certified-eligible concerns, 

(iii) persistent labor surplus area concerns (1-801) that are also small 
business concerns (1-701), 

(iv) other persistent labor surplus area concerns, 

(v) substantial labor surplus area concerns (1-801) that are also small 
business concerns, 

(vi) other substantial labor surplus area concerns, 

(vii) other small business concerns. 

(3) If the application of the priorities in (2) above results in two or more 
bidders being eligible for award, the award shall be made to the concern that will 
make the most extensive use of small business subcontractors, rather than by 
drawing lots. If two or more bidders still remain eligible for award, the award 
shall be made by a drawing by lot limited to such bidders. 

(b) When award is to be made by drawing by lot and the information available 
shows that the product of a particular manufacturer has been offered by more 
than one bidder, a preliminary drawing by lot shall be made to ascertain which 
of the bidders offering the product of a particular manufacturer will be included 
in the final drawing to determine the award. 

(c) When an award is determined by drawing by lot, the names and addresses 
of the three withesses and the person supervising the drawing shall be placed on 
all copies of the abstract of bids or otherwise recorded. 

(ad) In each award where preference is to be given under this Section, the con- 
tracting officer shall, prior to award, obtain from such concern a written state- 
ment that it will perform, or cause to be performed, the contract in accordance 
with the circumstances justifying the priority. 


The invitation here involved did not require bidders to submit 
sufficient information with their bids to determine the priority 
category of each bidder. Although you state that Milan Garment Co., 
Inc., is in an area of persistent labor surplus and should have a priority 
over Bancroft Industries which, from the record, is not in a labor sur- 
plus area, Milan’s priority is not established by its stated place of per- 
formance since priority is not determined by plant location but by the 
costs of production in labor surplus areas. ASPR 1-801.1. However, the 
invitation did not require the latter information to be included in the 
bid. Therefore, subsequently furnished information by your client 
would also be necessary to establish its eligibility as a persistent labor 
surplus area concern. Thus, it is not established from the information 
which your client submitted with its bid that it had a higher priority 
than Bancroft Industries before it became a “certified eligible” concern. 
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This case is not unlike that considered in decision B-148720 of May 7, 
1962. In that decision the invitation did not provide for the furnish- 
ing of sufficient information to determine whether, under ASPR, a 
bidder could be regarded as a labor surplus area concern so as to be en- 
titled to a preference over a foreign bidder in the evaluation of bids 
for award. In deciding that information secured for that purpose after 
bid opening could be considered, it was stated : 


Under ordinary circumstances, data materially affecting the evaluation of bids 
should be required by the terms of the invitation. However, since the invitation 
here contained no provision for submitting the information needed to determine 
whether the 6 or 12 percent differential should be applied, and in view of the 
delays already incurred in the procurement, the fact that bids have been ex- 
posed, and the further fact that Governmental policy favors placing contracts 
in areas of labor surplus, we are of the view that the data provided by Farrel- 
Birmingham in its letter of February 19, 1962, pursuant to the contracting officer’s 
request, may be considered, in this instance, in determining the differential 
properly for application. B-135176, March 19, 1958 ; of. 41 Comp. Gen. 160. 


Moreover, our Office has permitted factors outside the bid to be con- 
sidered in breaking ties, the best interests and advantages to be gained 
by the Government being the deciding factor. See 20 Comp. Gen. 304. 
In the instant case, the order of priorities proposed to be followed to 
break the tie is consistent with the order of priority established by 
ASPR as a matter of procurement policy. Accordingly, our Office 
would have no objection to the breaking of the tie under the preferences 
prescribed by ASPR 2-407.6. The protest is therefore denied. 

We have been advised by the Defense Supply Agency that future in- 
vitations not involving labor surplus area set-asides will require bid- 


ders to furnish evidence of priority status for the purpose of resolving 
tie bids. 


[ B-163026 J 


Contracts—Labor Stipulations—Nondiscrimination—“ Affirmative 
Action Programs” 


An invitation that without furnishing details requires bidders to submit an 
acceptable “affirmative action program” to assure compliance with the Hqual 
Employment Opportunity Program is defective, as invitations are designed to 
secure firm bid commitments upon which an award can be made and are not 
intended as a first step for subsequent negotiation procedure, and,’ therefore, 
such an invitation is incompatible with 28 U.S.C. 112 prescribing competitive 
bidding for federally assisted highway construction, and similar statutory 
provisions. 


Contracte—Labor Stipulations—Nondiscrimination—“ Affirmative 
Action Programs” 

To comply with competitive bidding statutes, a proposed order by the Office of 
Federal Contract Compliance, Department of Labor, to require contractors and 
subcontractors to submit before contract award an acceptable “affirmative 
action program” for com with the equal employment opportunity condi- 
tions of Executive Order No. of September 24, 1965, under invitations that 
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do not outline the details of an acceptable action program, should be imple- 
mented by regulations defining the minimum requirements to be met by a 
bidder’s program, and any other standards or criteria by which the acceptability 
of the program will be judged. 


To Representative William C. Cramer, May 22, 1968: 


Further réference is made to your letter of April 8, 1968, with 
enclosure, concerning requirements for acceptable “affirmative action 
programs” for compliance with the equal employment opportunity 
conditions of Executive Order No. 11246 of September 24, 1965. You 
enclose a copy of a draft memorandum of a proposed order which was 
submitted for comment to the heads of all agencies by the Director, 
Office of Federal Contract Compliance (OFOC), Department of 
Labor. 

We understand your request for our opinion is confined to the 
propriety of the proposed requirements, particularly with reference 
to the Federal-aid highway program, in view of the specific provision 
of 23 U.S.C. 112 that such highway projects shall be performed by 
contracts awarded by competitive bidding, and that you do not ques- 
tion generally the legality of the requirement for the inclusion of 
nondiscrimination clauses, which was first imposed as to Government 
contracts by Executive Order No. 8802, June 25, 1941, and extended 
to construction contracts under federally aided or financed programs 
by Executive Order No. 1114, June 22, 1968. 

You state that the procedures proposed by the Department of 
Labor contemplate that the low bidder and its subcontractors, on 
contracts covered by the order, will be required to submit before 
award acceptable affirmative action programs to assure equal em- 
ployment opportunities, but that the invitation for bids apparently 
would not include a statement outlining the details of an acceptable 
program. Further, that when an unacceptable program is submitted 
award will not be made until agreement is reached on an acceptable 
program. You say that since bidders will not know what will con- 
stitute an acceptable program they will not be able to make a reason- 
able estimate of the probable cost of the program, and thus must run 
the risk of added costs, including possible additiona) subcontracting 
costs, when the proposed subcontractors do not submit acceptable 
action programs. You also point out that a low bidder has the oppor- 
tunity to avoid entering into a contract by failing or refusing to 
submit an acceptable action program. Finally, you state that you 
believe imposition of the proposed procedures will cause added delay 
and cost to the Federal-aid highway program. 

The purpose and background for the proposed order is stated 
therein as follows: 
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1, Purpose 


This Order is to insure that before contracts are awarded, Federally involved 
construction contractors provide affirmative action programs which comply with 
the requirements of Dxecutive Order 11246 and with Rules and Regulations 
issued pursuant to it. 


2. Background 


For over one and a half years, acceptable affirmative action programs have 
been required before contract award by a number of Federal contracting and 

administering agencies. Detailed pre-award programs are now required by this 
Office in three specific geographical areas (St. Louis, San Francisco Bay, and 
Cleveland) for all Federal contracting and administering agencies. Experience 
has shown that such procedures are considerably more effective in implementing 
the Executive Order than exclusively post-award approaches. The pre-award 
requirement for nonconstruction contracts has been in effect since May 38, 1966. 


The following pertinent provisions of the proposed order are set 
forth under paragraph 3b: 


On all projects for Federal or Federally assisted construction, in which tue 
total construction cost may be one million dollars or more : 

(1) Hach agency shall include, or require the applicant to include, in the 
specifications for each formally advertised construction contract, a notice (the 
form of which is approved by the Office of Federal Contract Compliance) to all 
prospective bidders stating that, if its bid is one million dollars or more, the 
low bidder must submit, in writing, (an) acceptable affirmative action program(s) 
which will have the result of assuring equal employment opportunity in all trades 
and particularly the better-paid trades (such as electricians, plumbers, pipe- 
fitters, sheet metal workers, ironworkers and Operating Engineers) to be used 
on the job and in all phases of the work, whether or not the work is to be 
subcontracted. 


(2) Before each contract is awarded, the contracting or administering agency 
shall make an evaluation of the proposed affirmative action programs submitted 
with the bid. The evaluation shall be conducted by qualified specialists regularly 
involved in equal employment opportunity programs, in cooperation with the 
OFCO Area Coordinator if one serves the area where the contract will be 
performed. 

Under paragraph 3c each Federal contracting and administering 
agency is required to submit to the OFCC its program to implement 
the order. 

Existing regulations issued by the Secretary of Labor pursuant to 
the authority of the Executive order, which appear in Title 41, 
chapter 60, of the Code of Federal Regulations, require that federally 
assisted construction contracts shall include a clause under which the 
contractor and subcontractors agree to take various affirmative actions 
to ensure that applicants are employed, and that employees are treated 
during employment, without regard to their race, creed, color, or na- 
tional origin. 41 CFR 60-1.3(b). A proposed revision of 41 CFR Ch. 
60 issued by the Office of Federal Contract Compliance pursuant to 
Executive Order No. 11246, was published in the Federal Register, 
Vol. 33, No. 32, on February 15, 1968. Requirements for a similar 
clause in federally assisted construction contracts and subcontracts 
are stated under section 60-1.4(b) of the proposed revision, ahd gen- 
eral requirements of satisfactory affirmative action programs are set 
forth in subpart C thereof.-Other than the submission of an affirmative 
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action program prior to award, and the requirement for approval 
thereof by OFCC prior to award, we do not find a substantial basis 
on which to conclude that the proposed order contemplates that the 
affirmative actions required of contractors and subcontractors under 
federally assisted construction contracts will be materially different 
from those which have been required of such parties after award for 
several years. 

A review of the records of this Office does not show receipt of any 
cases involving undue restrictions on competition resulting from the 
requirement for affirmative actions by contractors to ensure compli- 
ance with the Equal Employment Opportunity Program in federally 
assisted construction contracts, or involving contractors having en- 
countered substantially higher costs in satisfactorily complying with 
equal opportunity requirements than were anticipated in the prepara- 
tion of their bids. It is further noted that, in the background informa- 
tion quoted above, it is stated that preaward acceptable affirmative 
action programs have been required by a number of Federal procure- 
ment agencies for over 2 years, and our records fail to show any cases 
presented to this Office wherein award was not made to the low bidder 
because of his failure or refusal to submit an acceptable affirmative 
action program, or involving claims for unanticipated costs resulting 
from such a program. 

While, as noted above, problems in the existing preaward acceptable 
affirmative action program have not been reflected in our contract 
work, statements contained in records of your office which you have 
made available for examination by representatives of this Office re- 
flect that road contractors may be encountering serious problems in 
connection with the preaward program as it is being administered in 
the geographical areas mentioned in the proposed order. Such state- 
ments indicate that the preaward procedures have in some instances 
resulted in extended periods of delay in the awarding of contracts; 
that bidders are furnished inadequate guidelines for the development 
of an acceptable affirmative action program, and the low responsive 
(and otherwise responsible) bidder may therefore be required to enter 
into negotiation procedures on an acceptable program in order to 
obtain the award; that a program which is acceptable on one con- 
tract may not be acceptable on another; that a program which is ac- 
ceptable at the time the contract is awarded may be unacceptable when 
the project is half completed ; and that a bidder operating under nego- 
tiated labor agreements would in some cases be required to violate 
those agreements in order to comply with the proposed order. 

Statutory provisions, such as that contained in 23 U.S.C. 112, for 
competitive bidding in the award of contracts have been interpreted 
to require award after advertising to the lowest responsible bidder 
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whose bid is responsive to the terms of the invitation, and it is ele- 
mentary that bidders must be adequately advised beforehand of all 
material requirements which will affect their costs or ability to per- 
form. Invitations for bids were designed to secure a firm commitment 
upon which award could be made for securing the Government’s re- 
quirements described therein, and not as a first step for subsequent 
negotiation procedures. In view thereof, there would appear to be a 
technical defect in an invitation’s requirement for submission of a 
program subject to Government approval prior to contract award 
which does not include or incorporate definite standards on which 
approval or disapproval will be based. We believe that the basic prin- 
ciples of competitive bidding require that bidders be assured that 
award will be made only on the basis of the low responsive bid sub- 
mitted by a bidder meeting established criteria of responsibility, in- 
cluding any additional specific and definite requirements set forth in 
the invitation, and that. award will not thereafter be dependent upon 
the low bidder’s ability to successfully negotiate matters mentioned 
only vaguely before the bidding. We are therefore advising the Secre- 
tary of Labor that if the proposed order is adopted it should be appro- 
priately implemented, before becoming effective, by regulations which 
should include a statement of definite minimum requirements to be 
met by the bidder’s program, and any other standards or criteria by 
which the acceptability of such program will be judged. 

As to any added delay or cost to the Federal-aid highway program 
which might be occasioned by the requirement for acceptable affirma- 
tive action programs by contractors and subcontractors, such factors 
would not negate the apparent legality of the requirement. As indi- 
cated above, one of the basic requisites in awarding contracts pursuant 
to competitive bidding is that award be made to a responsible bidder, 
and added delay and cost in determining the responsibility or accept- 
ability of the low responsive bidder are matters commonly associated 
with the awarding of such contracts. 

Although, as you state, imposition of the procedures proposed by 
the Office of Federal Contract Compliance will no doubt create other 
legal and practical problems, we believe that many areas of such con- 
templated problems may be subject to resolution or disposition by 
regulations promulgated by the Office of Federal Contract Compliance 
or by implementing regulations of the agencies as provided for in the 
proposed order. In any event, we cannot conclude at this time that the 
proposed requirement for submission of acceptable affirmative action 
programs prior to awarding federally assisted construction contracts 
is as a matter of law clearly incompatible with competitive bidding 
requirements of 23 U.S.C. 112, and therefore illegal, provided the 
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implementing regulations discussed above are issued before the pro- 
posed order establishing such requirement becomes effective. 

We trust this serves the purpose of your letter of April 8. Please let 
us know if we can be of any further assistance in this matter. 


[ B-163443 J 


Enlistments—Fraudulent—Pay and Allowance Claim—Period of 
Fraudulent Entry Determination 

Under a proposed revision to Army Regulation 685-206 transferring from a 
unit commander to the commander exercising general court-martial authority 
the responsibility for determining whether or not an enlistment into the mili- 
tary service was fraudulent, an enlisted man who continues to perform duty 
between the time the unit commander recommends an investigation of his 
enlistment until his fraudulent entry into the service is eatablished is entitled 
to pay and allowances for the period as there is no authority to avoid the con- 
tract of enlistment until the commander exercising the court-martial authority 
determines the member's entry into the service was fraudulent. 


To the Secretary of the Army, May 22, 1968: 


Further reference is made to letter of January 25, 1968, with en- 
closure, from the Assistant Secretary of the Army (Financial Man- 
agement), requesting a decision whether we would be required to 
take exception to payments of pay and allowances made by a dis- 
bursing officer to an Army member under a proposed revision to Army 
Regulation 635-206 when the uncontroverted facts clearly establish 
the member’s fraudulent entry into the military service. The request 
has been allocated number SS-A-980 by the Department of Defense 
Military Pay and Allowance Committee. 

The Assistant Secretary states that Rule 1 of Table 1-4-1, Depart- 
ment of Defense Military Pay and Allowances Entitlements Manual 
(DODPM), which provides that when an individual is under investi- 
gation for a fraudulent enlistment his pay and allowances may con- 
tinue to be paid until a determination of fraud is made, is based on 
81 Comp. Gen. 562. Paragraph 10404 of the same manual provides 
that a disbursing officer is entitled to credit for proper payments to 
a member who fraudulently enlisted if payments were made without 
the knowledge of the fraud and before the Government rescinded the 
contract. It is stated that this provision is based on the decision reported 
in 11 Comp. Dec. 710. 

It is reported that the cited decisions presume there is a short lapse 
of time between the discovery of the fraud and the decision to void 
the enlistment or to allow it to stand. It is pointed out that under 
the current provisions of paragraph 17, Army Regulation 635-206 
dated July 15, 1966, the unit commander, after complete verification of 
a fraudulent enlistment, is required to submit » recommendation for 
discharge by reason of fraudulent entry, or for retention, through 
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intermediate commanders to the commander exercising general court- 
martial authority. At the time the uait commander submits his rec- 
ommendation, it is stated, the pay and allowances of the member are 
suspended. 

The Assistant Secretary adds that suspending the pay and allow- 
ances at that time seems unfair to the individual concerned for the 
reasons (1) that during the processing of the recommendation, inter- 
mediate commanders or even the general court-martial authority may 
consider that the fact of fraudulent entry has not been completely 
verified, and (2) that since the final determination of retention or 
discharge must be made by the general court-martial authority, there 
are often delays of 30 days or more while cases are administratively 
processed through channels. It is stated that during this period of 
time the individual is, in fact, performing duty for the Army but he 
is not receiving any pay. 

To alleviate this situation, it is proposed to revise the Army policy 
to provide that verification of fraudulent entry will not be made by 
the unit commander but will be made by the commander exercising 
general court-martial authority who is responsible for making a deter- 
mination as to whether the fact of fraudulent entry has been completely 
verified and proven. To carry out this policy, it is proposed to revise 
paragraphs 17 and 19, Army Regulation 635-206, as follows: 


17. Upon discovery of information which creates a suspicion that there may 
have been a deliberate misrepresentation, omission, or concealment of facts or 
conditions which, if known at the time, might have resulted in rejection, the 
unit commander will communicate his suspicion through intermediate com- 
manders to the commander exercising general court-martial authority. He will 
also submit a recommendation for discharge or retention in the event the 
commander exercising general court-martial jurisdiction should determine the 
fact of fraudulent entry. The commanding officer’s communication will be in 
letter form and will include the following information : 

a. Name, grade, service number, age, date and term of enlistment and 
prior service. 

b. Statement indicating whether the individual has a Reserve commission 
or warrant. (If affirmative, show service number, grade, and date of appoint- 
ment.) 

ec. Justification as to reason for action recommended. 

d. Conduct and efficiency ratings. 

e. Record of trials by courts-martial. 

f. Record of other disciplinary action, including nonjudicial punishment. 

g. Report of medical evaluation. 

h. A statement by ‘the individual indicating that he has been advised 
of his rights (para 5). 

i. Any other pertinent information. 

& ? 2 * * * s 


19. Action by general court-martial authority. a. Upon receipt of the recom- 
mended action, the commander exercising general court-martial jurisdiction will 
make a determination as to whether the fact of fraudulent entry has been com- 
pletely verified and proven. If not, further substantiating facts and evidence 
will be obtained. If the fraudulent entry is verified, action will be taken to 
suspend the individual’s pay and allowances in accordance with Part One, 
Chapter 4, DOD Military Pay and Allowances Entitlements Manual. The 
commander will also— 
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(1) Disapprove a recommendation for discharge and direct retention 
(retention constitutes waiver of fraudulent entry) ; or 

(2) Approve a recommendation for retention ; or 

(3) Convene a board of officers to determine whether the individual should 
be separated ; or 

(4) When the board hearing has been properly waived, direct separation 
of the individual ; or 

(5) When the board hearing has been properly waived, approve separation 
and suspend execution of the separation (para 13). 

It long has been the rule in the case of an enlisted person who on 
entry into the service fraudulently concealed or misrepresented a 
material fact disqualifying him from enlistment, and who is dis- 
charged upon discovery by the Government of the fraud, that his 
discharge constitutes an avoidance of the contract of enlistment. 
Upon such avoidance the man is not entitled to pay or allowances for 
any period served under the fraudulent enlistment except as may be 
specifically authorized by statute. See 1 Comp. Gen. 511; 9 id. 436; 
31 id. 562, and 36 id. 439. 

In 31 Comp. Gen. 562 there was involved the question whether an 
enlisted member may be paid savings or soldier’s deposits plus interest 
thereon when discharged by reason of fraudulent enlistment. In hold- 
ing that the enlisted man was entitled to the payment in question, we 
said that: 

While a fraudulent contract of enlistment is voidable and when avoided by 
the Government is void from the beginning, nevertheless, until the contract is 
avoided upon discovery of the fraud, the person is an enlisted member of the 
service involved and prima facie entitled to the benefits and subject to the 
disabilities of that status. 

In 11 Comp. Dec. 710 it is stated that at the time the Navy paymaster 
paid the enlisted men there mentioned a clothing allowance he had no 
knowledge that their enlistments were fraudulent. Hence, the pay- 
ments were considered as being legal when made so as to entitle the 
paymaster to credit in his account. 

As we understand the proposed revision to the Army Regulation, 
the unit commander no longer would be charged with the responsibility 
of completely verifying any fact or facts that might constitute a 
fraudulent entry in the Army, and thus the proposed regulation would 
preclude the suspension of the individual’s pay and allowances at the 
time the unit commander submits his recommendation. The com- 
mander exercising general court-martial jurisdiction, however, would 
be required to determine whether the fact of fraudulent entry into the 
service has been proven. If determination of fraudulent entry is so 
made, the individual’s pay and allowances will be suspended as pro- 
vided in the revision to paragraph 19. 

Since during the period between the submission of the unit com- 
mander’s recommendation and the final action taken by the commander 
exercising general court-martial authority, the member is, in fact, 
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performing duty, and since there is no authority to avoid the contract 
of enlistment until the commander exercising the general court-martial 
authority has determined that the member’s entry into the service 
actually was fraudulent, we would not be required to take exception 
to payments made during this interim period if the proposed revision 
to the regulation is promulgated. The question presented is answered 
accordingly. 


[ B-164094 J 


Checks—Dishonored—Penalty Charges—Disposition 


Although generally the penalty charges collected by the Government of the 
District of Columbia under Public Law 89-208 to cover the cost of handling dis- 
honored checks are, absent provision in the law for disposition of the funds, for 
deposit to the credit of the District, the charges collected by the District Unem- 
ployment Compensation Board are not. Since the Board receives its administrative 
funds from the Bureau of Dmployment Security, United States Department of 
rps pursuant to 42 U.S.C. 502, and returns unused grants to the Bureau, 
the cost of handling dishonored checks is borne from Federal grant funds, and, 
consequently, the penalty charges collected by the Board are for sg athens in the 
as miscellaneous receipts of the United States, unless statutory author- 

ity is obtained to otherwise dispose of collections. 


To the Director, District Unemployment Compensation Board, May 
22, 1968: 


Reference is made to your letter of April 18, 1968, requesting our 
decision regarding the disposition to be made of funds consisting of 
dishonored check charges levied pursuant to Public Law 89-208, ap- 
proved September 28, 1965, 79 Stat. 844. 

Public Law 89-208 authorizes and directs the Commissioners of the 
District of Columbia to prescribe a penalty to be paid by any person 
who gives a check-in payment for any obligation due the Government 
of the District of Columbia and such check is subsequently dishonored 
or not duly paid. This act further provides that the amount of the 
penalty prescribed shall be based on the approximate cost borne by 
the Government of the District of Columbia in handling and collecting 
such dishonored checks. 

Pursuant to that law the District Unemployment Compensation 
Board (hereinafter referred to as the Board) began collecting a $5 
charge on checks which are submitted in payment of employer contri- 
butions and which subsequently are dishonored. The amounts thus 
collected have been deposited in the Treasury of the United States to 
the credit of the Board’s suspense account and as of December 31, 1967, 
the collections totaled $1,300. 

You state that many other State Employment Security Agencies 
collect similar penalties and that such collections, in most instances are 
used at the discretion of the agency head for miscellaneous administra- 
tive expenditures. You state also that it has been the intention of the 
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Board to accumulate the collections from the dishonored check charge 
and to request authority from Congress, when it could be handled 
expeditiously, to use the funds for payment of certain administrative 
or operating costs. 

In view of the foregoing our decision is asked on the following 
questions : 

(1) May the District Unemployment Compensation Board deposit funds col- 
— pursuant to the provisions of Section 1-264, D.C. Code into the United 


tes Treasury to the credit of Account 80 OX 6672 Suspense, District of Colum- 
bi, a a 4857 and accumulate these funds until authorized by the Congress to 


mea) “it the answer to question one is “no” should these funds be deposited to 
an account which will accrue to the credit of the Government of the District of 
Columbia or to the credit of the United States Government? 

Public Law 89-208 does not specifically provide for the disposition 
of the penalty charges but since such charges are based on costs in- 
curred by the Government of the District of Columbia in handling the 
dishonored checks it seems evident that in the ordinary case such 
charges would be for depositing into the Treasury to the credit of the 
Government of the District of Columbia. 

In the case of the Board, however, it is noted that the Board receives 
all of its administrative funds through grants from the Bureau of 
Employment Security, United States Department of Labor, pursuant 
to section 302 of the Social Security Act, 42 U.S.C. 502. All unused 
grants are required to be returned to the Bureau of Employment Se- 
curity at the end of each quarter. Under these circumstances the Board’s 
cost in handling dishonored checks is borne from Federal grant funds 
rather than from funds appropriated for the Government of the Dis- 
trict of Columbia. Consequently, it is our view that the dishonored 
check charges collected by the Board properly should be deposited 
in the Treasury as miscellaneous receipts to the credit of the United 
States Government. The fact that certain States may authorize similar 
funds collected under State law to be used to augment the Federal 
grant funds allocated to them appears to be a matter for the State to 
determine and seems to us to be immaterial insofar as the disposition 
of the penalty charges collected by the Board are concerned. 

While we would not feel compelled to object to retention of the 
charges in the suspense account for a reasonable time so that the matter 
might be presented to and considered by the Congress, in view of the 
manner in which payment of the Board’s administrative expenses 
now is provided for we see no convincing argument that could be 
presented to the Congress in support of the Board’s wishes in this 
matter. 

Accordingly, it is our view that the dishonored check charges ac- 
cumulated by the Board should now be deposited in the Treasury as 
miscellaneous receipts of the United States and that future collections 
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should likewise be so deposited unless and until statutory authority 
is obtained to otherwise dispose of such collections. 


[ B-163740J 


Bide—Buy American Act—Evaluation—Balance of Payments Pro- 
gram Restrictions 

The low “all or none” bid on three items of an invitation containing a labor 
surplus set-aside and a “Balance of Payments Program” clause, which 

that 20 percent, 40 percent, and 100 percent of the three items bid on would be 
manufactured in the United States, or 58 percent of the total bid, properly was 
rejected as nonresponsive. Under the balance of payments provisions of the 
invitation, prescribed pursuant to the Buy American Act, 41 U.S.O. 10a-d, a 
product is considered manufactured in the United States when the cost of manu- 
facture exceeds 50 percent of all the components of an end product and, therefore, 
the all or none offer may not be evaluated collectively so as to characterize the 
two foreign origin items as domestic by denominating the last item as 100- 
percent domestic to arrive at a total domestic quantity percentage in excess of 
50 percent. 


To McClure & Trotter, May 24, 1968: 


Further reference is made to your telegram and letter dated March 
6 and March 28, 1968, respectively, protesting on behalf of the Gen- 
eral Steel Tank Co., the action of the Defense Supply Agency, De- 
fense Construction Supply Center, Directorate of Procurement & 
Production, Columbus, Ohio, in rejecting the company’s low bid on 
items 1, 2 and 8 of invitation for bids No. DSA-700-68-B-0898. 

The invitation requested bids—to be opened on December 12, 1967— 
to cover the annual requirements for different sizes of steel pipe to 
be manufactured in accordance with military specification MIL—P- 
11087C. Approximately one-half of the total requirements was set 
aside for award to labor surplus area concerns. Prospective bidders 
were advised that clause 8.107, “Balance of Payments Program,” 
would be applicable to items 1, 2, 3, 6, 7 and 11. 

Four bids were received and opened on December 12, 1967. General 
Steel submitted an “all or none” bid on items 1, 2 and 3 and its bid was 
the lowest received on each of these items. In a letter dated November 
18, 1967, which was attached to and made part of its bid, General 
Steel stated as follows: 


1, Our bid is all or none on all items we bid. 
2. Regarding page 11, paragraph 9, complete fabrication, packaging, and 
packing is as follows: 
Item 1—60%, item 2—80% : NKK (Nippon Kohon) 2,1-Chome, Otemachi, 
OChiyuda-Ku, Tokyo, Japan. 
Item 1—40%, item 2—20%, item 8—100%: U.S. Steel Corporation, 1600 
North State Street and Geneva Road, Provo, Utah (Utah County). 
Shipping point is as follows: 
Item 1—60%, item 2—80%: Alabama State Docks, Water Street Mxten- 
sion, Mobile, Alabama (Mobile County). 
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Item 1—40%, item 2—20%, item 3—100%: U.S. Steel Corporation, 1600 
North State Street and Geneva Road, Provo, Utah (Utah County). 

8. Regarding page 13, paragraph 10, 53% of amount of work on total of all 
items will be at U.S. Steel Corporation, 1600 North State Street and Geneva 
Road, Provo, Utah (Utah County). Percentage of each item is shown in our 
paragraph 2 above. 

The second lowest bid on items 1, 2 and 3 was submitted by Cal- 
Metal Corporation which offered steel pipe of domestic origin. It is 
reported that, although the bid of General Steel was the lowest re- 
ceived on items 1, 2 and 3, its bid on those items was rejected because 
the company had indicated in its letter of November 13, 1967, that a 
substantial portion (70 percent) of items 1 and 2 would be manu- 
factured in Japan, and that the remaining portion (30 percent) 
would be manufactured in the United States. The contracting officer 
determined that the above-quoted qualifications inserted by the com- 
pany in its bid were in conflict with the balance of payments clause 
of the invitation for bids since more than 50 percent of items 1 and 
2 was of foreign manufacture. On February 28, 1968, the bid of Cal- 
Metal Corporation was accepted. 

You take exception to the foregoing determination by the contract- 
ing officer on the basis that General Steel’s covering letter indicated 
that 53 percent of the amount of work for all items would be per- 
formed at Provo, Utah. You state that such percentage was furnished 
in compliance with subparagraph “E” of paragraph 10, page 13 of 
the invitation, entitled “Statement of Set-Aside Quantity.” That 
subparagraph reads as follows: 

B®). Bidders desiring to be considered for the set-aside portion of the procure- 
ment must indicate below the place of performance of the set-aside portion and 


the amount (percentage of contract price) of work to be performed at each 
plant indicated. 


Item No. Plant Name and Location Percentage of Performance 


It is your position that each item bid upon by General Steel cannot 
be considered separately but must be considered collectively in deter- 
mining whether the bid qualifies under the balance of payments pro- 
gram. In this regard, you observe that under the invitation “all or 
none bids” are not considered responsive unless the bid is otherwise 
low on each of the items restricted and that General Steel’s “all or 
none” proposal on items 1, 2 and 3 was responsive because it was low 
on each of these items. In view thereof, and since General Steel indi- 
cated that over 50 percent of the costs incident to items 1, 2 and 3 was 
domestic costs, its bid should have been considered as meeting the re- 
quirements of the balance of payments program and, therefore, ac- 
cepted as the low bid on those items, 


313-968 O-69—45 
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Clause 8.107 of the invitation provided in pertinent part as follows: 


United States Products Certificate (Balance of Payments Program) (June 1965) 
To the extent that the Government specifies that the items being purchased are 
in implementation of the Balance of Payments Program, the bidder or offeror 
hereby certifies that each such item is a United States end product or comprises 
United States services, (as defined in the contract clause entitled United States 
Products and Services (Balance of Payments Program)) and that components 
of unknown origin have been considered to have been mined, produced, or manu- 
factured outside the United States. (ASPR 6-806.3) 
United States Products and Services (Balance of Payments Program) (June 
1965) 

(a) To the extent that the Government specifies that the items being pur- 
chased are in implementation of the Balance of Payments Program, the Con- 
tractor agrees that there will be delivered or performed under this contract only 
United States end products or United States services. 

(b) ‘ay the purpose of this clause : 

(i) “components” means those articles, materials, and supplies, which are 
directly incorporated in the end products ; 
(ii) “end — ’’ means those articles, materials, and supplies, which 
are acquired under this contract for public use ; 
(iii) a “United States end product” means— 


(A) an unmanufactured end product which has been mined or pro- 
duced in the United States, or 


(B) an end product manufactured in the United States, if the cost 
of the components thereof which are mined, produced, or manufactured 
in the United States exceeds 50% of the cost of all its components. For 


the purpose of this subparagraph, components of foreign origin of the 
same type and kind which the Government determines are not mined, 
produced, or manufactured in sufficient and reasonably available com- 


mercial quantities and of satisfactory quality shall be treated as com- 
ponents mined, produced, or manufactured in the United States. 


Insofar as it pertains to the subject procurement, the Buy American 
Act, 47 Stat. 1520, as codified in 41 U.S.C. 10a-d, requires that only 


such manufactured articles as have been “manufactured in the United 
States substantially all from articles, materials, or supplies mined, pro- 
duced, or manufactured,” in the United States be acquired “for public 
use” unless the head of the agency concerned shal] determine it to be in- 
consistent with the public interest, or the cost to be unreasonable. The 
term “public use” is defined (10c(b)) as meaning “use by * * * the 
United States.” To establish uniform procedures for administrative 
determinations, Executive Order No. 10582 of December 17, 1954, as 
amended, specified under section 2(a) that articles shall be considered 
to be of foreign origin if the cost of the foreign products used in such 
articles constitutes 50 percent or more of the cost of all products used 
therein, and that the price of domestic articles is unreasonable if it ex- 
ceeds the cost of like foreign articles plus a differential computed pur- 
suant to that order (general 6 percent, and, by implementing regula- 
tions, 12 percent for small business concerns and labor surplus areas). 
However, section 5 of that order vests discretionary authority in an 
agency head to determine that a greater differential than that au- 
thorized by the order would not be unreasonable or inconsistent with 
the public interest. To alleviate the impact of expenditures on the na- 
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tion’s balance of international payments (flow of gold) the Depart- 
ment of Defense has instituted a 50-percent evaluation factor in favor 
of domestic articles. See paragraphs 6~102.2 and 6-104.4 of the Armed 
Services Procurement Regulation and part 8 thereof which imple- 
ments the balance of payments program of the Department of Defense. 

Under General Steel’s proposal, 60 percent of the total quantity 
of steel pipe covered by item 1 and 80 percent of the total quantity of 
steel pipe under item 2 apparently would be completely fabricated, 
packaged and packed in Japan and tendered for delivery at the dock 
in Mobile, Alabama. The lesser quantities of items 1 and 2, and 100 
percent of the pipe under item 3 apparently would be fabricated, 
packaged, packed and shipped from Provo, Utah. 

Under the balance of payments provisions of the invitation, only 
United States end products represented by items 1, 2 and 3 could be 
delivered. General Steel’s all or none bid for these three items was in 
accordance with the invitation limitation respecting that type of bid- 
ding and would have obligated the Government to award all items 
or none, But it would have been inconsistent with the terms of the 


invitation to disregard the foreign character of 60 percent of the pieces 


of steel pipe offered for item 1 and 80 percent of the pieces of steel pipe 
offered for item 2. Under the balance of payments provisions, a United 
States product is one where the costs of manufacture in the United 
States exceed 50 percent of the cost of all its components. Clearly, the 
offering under one item of a portion manufactured in a foreign coun- 
try and the remaining portion manufactured in the United States con- 
stitutes a foreign bid as to that item which is precluded by the terms of 
the invitation and it would be inappropriate to differentiate on a 
favorable percentage basis those quantities manufactured in the United 
States, In our opinion the all or none offer may not be considered col- 
lectively so as to characterize two items which were clearly of foreign 
origin as domestic products by denominating the last item as domestic 
for the sole purpose of arriving at a total quantity percentage in excess 
of 50 percent. 

It is therefore our view that the balance of payments program clause 
does not permit a specified quantity of an end item in excess of 50 
percent to be manufactured in a foreign country and the balance of the 
quantity of that item to be manufactured in the United States. There- 
fore, we agree that acceptance of General Steel’s all or none bid would 
have been contrary to the balance of payments provisions of the 
invitation. 

Accordingly, your protest must be denied. 
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[ B-164053 J 


Contracte—Specifications—Failure To Furnish Something Re 
quired—Information—Invitation To Bid Attachments 


The failure to return several pages containing material and substantive provisions 
of an invitation for the installation of roof ventilators with the low bid, which on 
its face stated the intent to comply with the terms of the invitation and which 
acknowledged amendments to the invitation on a bid form included in the 
invitation does not require rejection of the bid as nonresponsive where the 
return of the invitation was not requested, and the low bidder in its proposal to 
perform the contract in strict accordance with Standard Forms 23—-A and 19-A, 
and the specifications, schedules, drawings, and conditions of the invitation 
— total compliance and, therefore, the low bid should be considered for 
a 


To the Secretary of the Army, May 24, 1968: 


Reference is made to letter of May 18, 1968, from the Acting Deputy 
Director of Procurement and Production, Headquarters United States 
Army Materiel Command, reporting on the protest of S. Kane & Son, 
Inc., against the rejection of its low bid submitted under invitation for 
bids DAAA25-68-B-0498 for furnishing labor, material and equip- 
ment in connection with the installation of eight roof ventilators at 
Frankford Arsenal. 

The bids received under the invitation were as follows: 

S. Kane & Son, Inc. $29, 844 
Lam Building Corporation 31, 838 
Haverstick Borthwick Co. 3A, 319 

S. Kane & Son, Inc., submitted its bid on Standard Form 21, “BID 
FORM (CONSTRUCTION CONTRACT),” consisting of pages 3 
and 4 of the invitation for bids. The bid as submitted on the bid form 
reads : 

In compliance with the above-dated invitation for bide, the undersigned hereby 
proposes to perform all work for installation of eight (8) roof ventilators, 
Bldg 48, Frankford Arsenal, Philadelphia, Pa. 19187 in strict accordance with 
the General Provisions (Standard Form 23-A), Labor Standards Provisions 
Applicable to Contracts in Excess of $2,000 (Standard Form 19-A), specifications, 
echedules, drawings, and conditions, for the following amount(s) $29,844.00. 
Receipt of amendments 1 and 2, which extended the bid opening date 
and substituted a wage determination, respectively, is acknowledged on 
the bid form in the place provided. The name of the bidder and the 
signature of its president appear in the space provided. Accompanying 
the bid is a completed Standard Form 19-B, “REPRESENTATIONS 
AND CERTIFICATIONS, and an executed Standard Form 24, 
“BID BOND.” 

The contracting officer, on the advice of counsel, proposes to reject 
the low bid on the basis that it is not responsive because it did not 
contain all the pages of the invitation, particularly the pages contain- 
ing material and substantive provisions. 
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However, as observed above, the face of the bid states that it is “In 
compliance with the above-dated invitation for bids.” At the top of the 
bid form there appears “DATE OF INVITATION 1 March 1968” 
and “REFERENCE DAAAQ5 68 B 0493.” Thus, the Kane bid identi- 
fies with particularity the invitation to which it responded. The “IN- 
VITATION FOR BIDS (CONSTRUCTION CONTRACT),” 
Standard Form 20, at the top of the facesheet refers to “PAGE NO. 
1 OF 12 PAGES” and to “REFERENCE DAAAQ5 68 B 0493” and 
“DATE 1 March 1968.” Therefore, it is clear that this invitation con- 
sisting of 12 pages is the invitation referred to in the Kane bid. Pro- 
visions having a bearing upon the work, material and contract per- 
formance generally are either set forth in full in the invitation or are 
incorporated into the invitation by specific reference. In the circum- 
stances, the bidder’s proposal to perform the work in strict accordance 
with Standard Forms 23-A and 19-A and specifications, schedules, 
drawings and conditions in compliance with the invitation for bids is, 
in our opinion, an obvious offer of total compliance. 

Nowhere in the invitation for bids is there provided a requirement 
that the bidder return the invitation with its bid. The statement ‘in 
paragraph 5 of the “INSTRUCTIONS TO BIDDERS (OCON- 
STRUCTION CONTRACT),” Standard Form 22, that “Bids shall 
be submitted on the forms furnished, or copies thereof,” is not a re- 
quirement for the return of the invitation with the bid. Since the in- 
vitation furnished a bid form for completion by bidders, such form 
would appear to be the type of form to which paragraph 5 has 
reference. 

In decisions 42 Comp. Gen. 502, B—159360, June 14, 1966, and 
B-154626, July 17, 1964, our Office has held that special provisions con- 
taining substantive provisions attached to the invitation for bids 
for supply contracts would not be binding unless submitted with the 
bid and that the failure to return the attachments with the bid ren- 
dered the bid nonresponsive. That holding was based on the fact that 
the language of the executed bid form bound the bidder only to those 
schedules and provisions “attached” to the bid when submitted. 

The decision of June 2, 1965, 44 Comp. Gen, 774, involved a situa- 
tion where supply contract provisions on certain pages which were not 
returned with the bid were otherwise incorporated by reference in 
pages that were returned. It was held that the omission in that situa- 
tion did not render the bid nonresponsive. It was said: 

* * * In arriving at this conclusion, we have considered our previous decision 
at 42 Comp. Gen. 502 wherein we held a bid wes nonresponsive because a 
a to attach certain provisions to its bid under an invitation which “attached” 


those provisions to the invitation without any incorporation by reference of 
those provisions. The situation considered oo is clearly distinguishable, 
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The decision in B-154802, August 14, 1964, which involved a con- 
struction contract, considered a situation where the bidder returned 
a bid price schedule complete with prices and a bid bond, but failed 
to submit the “BID FORM,” Standard Form 21, or any other papers. 
In holding that the bid was nonresponsive and properly for rejection, 
we stated : 


* * * By inadvertently failing to submit its bid form, Schmidt [the bidder] 
wouki not be obligated to perform in strict accordance with the invitation for 
bids any of the specifications, schedules, drawings and conditions for the 
ona | pod forth in the bid price schedule ‘tt had originally submitted. In other 
words, a bid submitted without the bid form which contained substantive pro- 
visions concerning the specifications and contractor obligations is a nonresponsive 
bid properly for rejection. 


Here, Kane returned a completed, executed bid form. The bid form 
in the last-cited decision contains the same provision, quoted above, 
which appears in the bid form executed by Kane. 

The bidder has acknowledged in the bid form receipt of the sub- 
stituted wage determination so there is no question as to its offer 
to comply with the wage rates. In view thereof, and its offer of com- 
pliance with the terms and conditions of the invitation, the bid of 
S. Kane & Son, Inc., should be considered for award, if otherwise 


proper. 
[ B-163753 J 


Bids—Evaluation—All or None—Low on Each Item Requirement 


a an invitation for bids (IFB) contemplating a requirements type contract 

which expressly made article 27 of General Services Administration form 
inapplicable and inadvertently omitted the substitute special “all or none” 
clause required by paragraph 5A-2.201-73 of General Services Administration 
Procurement Regulations, to the effect each item of an “all or none” bid must be 
low in price, an “all or none” bid low as to aggregate bid price but not low on 
each item was improperly rejected on the basis the omitted provision was incor- 
porated into the IFB by operation of law under the Ohristian doctrine. The 
low bidder on notice of the exclusion of article 27 and under no obligation to 
affirm the exclusion, properly assumed its “all or none” bid was not required 
to be low on all items. However, notwithstanding the defective solicitation, can- 
cellation of contracts awarded would not be in the best interests of the 
Government. 


To the Administrator, General Services Administration, May 28, 
1968: 


Reference is made to a letter dated April 23, 1968, with enclosures, 
from your General Counsel, furnishing the report requested in our 
letter of March 12, 1968, on the protests of Eugene Drexler, attorney at 
law, New York, New York, on behalf of Bristol Dynamics, Inc. 
(Bristol), against the rejection of the corporation’s “all or none” bid 
submitted in response to solicitation No. FPNTN-E2-56503-A- 
11-28-67, issued by the Federal Supply Service, Washington, D.C. 

The solicitation, issued on October 24, 1967, requested bids for steel 
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punches during the period March 1, 1968, or date of award, whichever 
is later, through February 28, 1969. The solicitation, which con- 
templated a requirements-type contract, contained a guaranteed mini- 
mum quantity clause and a maximum order limitation. Prospective 
bidders were advised in the solicitation that awards would be made 
item-by-item on the basis of the Government’s estimated peak monthly 
requirements to the low responsive bidders up to their stated monthly 
supply potentials. 

Eighteen bids were received and opened on November 28, 1967. 
Among the group bids submitted by Bristol were bids on an “all or 
none” basis for items 6 through 11, 14 through 22, and 32 through 36. 
It is reported that Bristol’s group bids were not low with respect to 
each of the items involved and, for that reason, could not be accepted. 
The record indicates that on February 14, 1968, the items on which 
Bristol submitted “all or none” bids were awarded to other bidders. 

In his letter of March 5, 1968, to the contracting officer, the attorney 
for Bristol states that his client was advised by the contracting officer 
that although its “all or none” bids on items 6 through 11 and 32 
through 36 were low on an aggregate bid price basis, no award could 
be made to it because of paragraph 5-2.407-50(b) of the General 
Services Administration Procurement Regulations (GSPR) which 
provides as follows: 


In the evaluation of bids for indefinite quantities when the invitation for bids 
does not provide for aggregate awards only (see § 5-2.201-54), bids submitted 
on an “all or none” basis shall not be considered unless the bid is low on each 
item to which the “all or none” offer applies. 

Bristol’s attorney advised the contracting officer that he is not un- 
mindful of the foregoing regulation but that under the facts and cir- 
cumstances of the solicitation this regulation was negated. Specific 
reference was made to the fact that the solicitation on page 5 spe- 
cifically deleted the “all or none” provision which incorporated such 
regulation, namely, article 27 of the supplemental provisions GSA 
form 1424, part IT. Bristol’s attorney has requested that the awards of 
items 6 through 11 and 32 through 35 be set aside and that such items 
be awarded to Bristol. 

On page 5 of the solicitation prospective bidders were advised as 
follows: 

INCORPORATION OF FORMS: Bach of the following forms, receipt of which 


is acknowledged by the bidder, is hereby incorporated by reference and made a 
part of this Invitation for Bids, * * * 


* * * * * * * 


(B) GSA Form 1424, Supplemental Provisions, (Supply Contract), September 
1964 Edition, with the following modifications : 
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2. ARTIOLHD 27 of GSA Form 1424 is inapplicable. 


Article 27 of GSA form 1424, “ALL OR NONE BIDS” (Applicable 
to indefinite quantity invitations only) , referred to above, provides that 
“s bid submitted on an ‘all or none’ type of bid basis (or any other 
basis on which award of one item is predicated upon award of another) 
wil] not be considered, unless the bid is low on each item to which the 
‘all or none’ bid is made applicable.” 

The above-quoted GSPR 5-2.407-50(b), 41 CFR 5-2.407-50(b), 
was implemented in GSPR 5A-2.201-73 which reads in pertinent part 
as follows: 


(a) The following clause shall be included (1) in invitations for bids for 
Federal Supply Schedule contracts and (2) in any other invitations under which 
bids will be evaluated on the basis of estimated quantities * * * 


. . * * * ’ * 
“ALL OR NONWD’ BIDS 


Article 27 of GSA Form 1424 is inapplicable and the following substituted : 

“A bid submitted on an ‘all or none’ type of bid basis (or any other basis on 
which award of one item is predicated upon award of another) will not be con- 
sidered, unless the bid is low on each item to which the ‘all or none’ bid is made 
applicable. For the purpose of this provision, if this invitation for bids provides 
that one or more groups of items will be awarded in the aggregate, each such 
group will be considered an item.” 

Although the foregoing clause was required to be included in the 
solicitation, the General Counsel advises that it was inadvertently 
omitted through clerical oversight. The opinion is expressed, however, 
that the omission of the “all or none” clause from the solicitation cannot 
be held to invalidate its effect ; that the inclusion of the clause was re- 
quired by GSPR 5A-2.201-73 which was published in the Federal 
Register and, therefore, has the force and effect of law. It is urged 
that for the foregoing reason the solicitation should be read as though 
the clause had, in fact, been included, citing G. L. Christian and As- 
sociates V. United States, 160 Ct. Cl. 1,812 F. 2d 418. 

Respecting the statement of the attorney for Bristol that the failure 
to include the required clause made the provisions of section GSPR 
5-2.407-50(b) inapplicable to the solicitation, the General Counsel ad- 
vises that any deviation from a mandatory provision of the regulations 
must be authorized in accordance with the terms of GSPR 5-1.108 and 
that, in the absence of any proof that a deviation had been so author- 
ized, the above statement is without merit, citing the Christian case at 
820 F’. 2d 345, 358. 

In the Christian case, the Court of Claims determined that where 
the Armed Services Procurement Regulation requires that a contract 
contain a termination for convenience clause, the contract will be read 
as if it contained that clause even though it may not actually be in- 
cluded therein. 
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Despite the statement in the Christian case at 320 F. 2d 345, 351, 
that “in the procurement field as in others, an authorized regulation 
can impose such peremptory requirements on federal officials and those 
who seek to enter into transactions with the Government,” we believe 
that the court’s decision must of necessity be limited to situations 
wherein mandatory contract provisions imposed by statutory pro- 
curement regulations are incorporated by operation of law in other- 
wise properly awarded Government contracts as to which such 
regulations clearly apply. The written exclusion of a mandatory 
solicitation provision—even though inadvertent—was actual notice to 
prospective contractors that an otherwise applicable regulatory pro- 
vision would be excluded from the evaluation of bids. We therefore 
can agree that it was reasonable for Bristol to regard the specific 
deletion of the “all or none” restrictive clause as a conscious deter- 
mination by the contracting officer not to impose “all or none” 
restrictions. 

Since the solicitation was an advertisement for the furnishing of 
indefinite quantities, we agree that it should have contained the clause 
provided for by GSPR 5A-2.201-73(a). However, the solicitation, in 
the context of the evaluation of “all or none” bids, is clearly distin- 
guishable from the transaction considered in the Christian case. In 
addition to what we said above, no written reference was made in the 
invitation for bids involved in the Christian case as to the inclusion 
or exclusion of a termination for convenience clause. In other words, 
bidders were completely uninformed in the invitation as to their rights 
in the event of contract termination. In the present case, prospective 
bidders were specifically advised on page 5 of the solicitation that 
“Article 27 of GSA Form 1424 is inapplicable.” 

We believe that by specifically excluding the “all or none” bid 
evaluation clause, the contracting office could have misled Bristol into 
believing that its “all or none” bid did not have to be low on each item 
to which the “all or none” bid was made applicable. 

We do not agree that if Bristol was relying on the existence of an 
authorized deviation, pursuant to GSPR 5-1.108, from the require- 
ments of either GSPR 5-2.407-50(b) or GSPR 5A-2.201-73, the bur- 
den was on Bristol, in the absence of any statement to that effect, to 
ascertain the existence of any such deviation. We do not believe that 
bidders have any obligation to take affirmative action to determine the 
existence or nonexistence of deviations in invitation provisions espe- 
cially where a deviation is expressly stated in the invitation, as here. 
A reading of the deviation provisions both in FPR sec. 1-1.009 and 
GSPR 5-1.108 indicates clearly that deviations from the FPR and 
GSPR are administrative functions and responsibilities which are 
strictly controlled by the procurement activity. 
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In view of the foregoing, we conclude that the subject solicitation 
was defective since it did not contain the “all or none” bid evaluation 
clause prescribed by GSPR 5A-2.201-73. We think that the failure 
to comply with GSPR created an ambiguity casting serious doubt on 
the validity of the solicitation and the resulting contracts. However, 
since the record indicates that the three contractors, which were 
awarded the items in question, have already delivered some of the 
required steel punches and, in anticipation of the receipt of future 
orders, have already manufactured a substantial number of steel 
punches, we do not feel that cancellation of the contracts involved at 
this time would be in the best interests of the Government. 


[ B-163800 J 


Travel Expenses—Official Businese—Passengers in Privately 
Owned Vehicles 


An official passenger who travels in a privately owned vehicle (POV), the use 
of which has not been determined to be advantageous to the Government, is 
entitled to reimbursement on the same basis as the operator of the vehicle under 
the per diem provisions of section 3.5¢c(2), Bureau of the Budget Circular No. 
A-T, Revised. Therefore, the civilian Joint Travel Regulations may be amended 
to provide constructive per diem to passengers in a POV used for official busi- 
neas as a matter of personal preference, the per diem, limited to the amount 
allowable had the passenger used the carrier upon which the constructive trans- 
portation costs are determined. 


To the Secretary of the Air Force, May 28, 1968: 


Reference is made to the letter of February 29, 1968, from your 
Under Secretary forwarded here by the Per Diem, Travel and Trans- 
portation Allowance Committee on March 6, 1968, PDTATAC 68-12, 
requesting our approval of a proposed addition to the Joint Travel 
Regulations (Civilian) whereby an official passenger traveling in a 
privately owned vehicle (POV), the use of which has not been deter- 
mined to be advantageous to the Government, would be allowed per 
diem in lieu of subsistence “on an actual time basis.” 

The letter points out that certain sections of the Joint Travel Regu- 
lations are being revised so that the amount which may be allowed 
to a traveler (operator) who uses a privately owned automobile for 
his own convenience will be based upon separate comparisons with 
constructive travel by common carrier of the travel time and cost of 
transportation. That is (1) mileage for the automobile will be com- 
pared with the common carrier fare and the lesser amount allowed 
and (2) travel time by automobile will be compared with the travel 
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time by common carrier and per diem in lieu of subsistence allowed 
for the lesser time involved. Such comparisons will provide a method 
of reimbursement more closely conforming to the intent of the gov- 
erning provisions of Bureau of the Budget Circular No. A-7, Re- 
vised. Also, see our decision 45 Comp. Gen. 592. 

It is pointed out that if per diem in lieu of subsistence for a passen- 
ger in a privately owned automobile is limited to the constructive 
travel time by common carrier the official passenger will be penalized 
inasmuch as no mileage is paid to him and that it will discourage em- 
ployees from that type of travel which represents a big savings to the 
Government, Further it is contended that in view of the savings to 
the Government in such travel payment “on an actual time basis” is 
proper. 

Subsection 3.5c(2), Bureau of the Budget Circular No. A-7, Re- 
vised, which concerns the use of a privately owned automobile by an 
employee for personal reasons reads as follows: 

Whenever a privately owned conveyance is used for official purposes as a mat- 
ter of personal preference, in lieu of common carrier transportation, payment 
on a mileage basis shall be limited to the constructive cost of appropriate com- 


mon carrier transportation or the statutory maximum, whichever is less, and any 
related per diem, determined as follows: 


+ © . * * * . 

(b) The constructive per diem will be limited to the amount otherwise allow- 
able if the traveler had used the carrier upon which the constructive transporta- 
tion costs are determined. 

While the above language may have been intended to speak only 
to the operator of the POV, it appears that it is susceptible of inter- 
pretation so as to include a passenger in such vehicle. Moreover, the 
fact that the operator of a vehicle receives mileage or constructive 
common carrier fare for the use of his automobile would not appear to 
be a sufficient basis for allowing a passenger in such automobile a 
greater amount of per diem in lieu of subsistence. Therefore, our view is 
that per diem in lieu of subsistence to a passenger in an automobile in 
the situation presented would be for determination on the same basis 
as that applicable to the operator of the POV. 


[ B-164078 J 


Officers and Employeee—Transfers—Relocation Expenses—Mis- 
cellaneous Expenses—Use Taxes 


A civilian employee who incident to a transfer from Utah to California sold 
his permanent type home at his old duty station where he purchased a new 
mobile home for use as living quarters at his new duty station may be reimbursed 
the use tax levied by the State of California not as an expense paid in connection 
with a real estate transaction under section 4.2g of Bureau of the Budget Circular 
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No. A-56, but as a miscellaneous expense under section 8.1, which in authorizing 
reimbursement of the use tax imposed on automobiles brought into some 
jurisdictions does not exclude the reimbursement of use taxes on items other 
than automobiles. Therefore, the use tax may be considered in determining the 
amount of the miscellaneous expenses allowance reimbursable under section 8 
of the Circular to the employee. 


To Robert J. Schullery, Department of Transportation, May 28, 
1968: 


We refer to your letter of April 18, 1968, reference MS—430, request- 
ing our decision as to whether a claim for $179 submitted to you by 
Mr. Robert J. Hall, an employee of your agency, is proper for pay- 
ment under section 4.2g or section 3 of Bureau of the Budget Circular 
No. A-56. The claim is for reimbursement of a use tax levied by the 
State of California on a new mobile home purchased by the employee 
incident to his transfer from Salt Lake City, Utah, to San Jose, 
California. 

We have been informally advised that the employee sold his perma- 
nent-type residence in Utah and purchased a new mobile home for 
use as living quarters at his new station, and that he was required 
to pay the use tax before he could register his mobile home in 
California. 

Section 4 of Circular No. A-56 is concerned only with expenses 
relating to real estate transactions. Moreover, we note that H. Rept. No. 
1199, 89th Cong., on H.R. 10607, enacted as Public Law 89-516, 5 
U.S.C. 5724a, in discussing the sale or purchase of a residence specifi- 
cally refers to “real estate.” (See pp. 6 and 13.) Since the new mobile 
home was purchased at the old station and the use tax was paid under 
the provisions of the California Vehicle Code the use tax is not to 
be regarded as being paid in connection with a “real estate transaction” 
and thus not reimbursable under section 4.2g of the Circular. 

Section 3.1 of the Circular authorizing the miscellaneous expenses 
allowance provides for the reimbursement of various types of expenses. 
While this section cites as a type of reimbursable cost use taxes imposed 
when bringing automobiles into some jurisdictions, it does not exclude 
the reimbursement of use taxes on items other than automobiles, Like- 
wise, H. Rept. No. 1199, cited above, indicates that use taxes fall in the 
miscellaneous expenses category and makes no mention that such use 
taxes are limited to automobiles. (See page 13.) 

In view of the above the use tax may be considered in determining 
the amount of the miscellaneous expenses allowance reimbursable under 
section 3 of the Circular. 
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[ B-163858 J 


Transportation—Dependents—Military Personnel—Travel Be- 
tween Any Points Authorized—Government’s Obligation 


In view of the numerous authorized places where dependents and household 
goods of members of the uniformed services may be located and the places to 
which transportation may be desired on date of separation from the service or 
relief from active duty—permanent changes of station under 87 U.8.0. 406— 
paragraphs M7009-1 and M8259-1 of the Joint Travel Regulations may be revised 
to authorize transportation between any prescribed points, provided the cost of 
the movement is limited to that which would be involved for the distance from 
the last duty station, or from a more distant location if authorized under para- 
graph M8253, to home of record or place from which called to active duty as 
elected by the member under paragraph M4157 of the regulations—the maximum 
statutory obligation of the Government. 


Transportation—Household Effectse—Military Personnel—After 
Acquired 


Regulations to authorize the transportation of household effects of members of 
the uniformed services between any prescribed points upon separation from the 
service or relief from active duty, the cost limited to the distance from the last 
duty station, or from a more distant location if authorized pursuant to paragraph 
M8258 of the Joint Travel Regulations to home of record or place from which 
called to active duty as elected by the member under paragraph M4157, would 
not be for application to household effects that were not brought into the service 
oan use in the member’s household at some time during his current tour of active 
uty. 


To the Secretary of the Army, May 29, 1968: 


Further reference is made to letter of December 28, 1967, from 
the Under Secretary of the Army requesting a decision whether the 
Joint Travel Regulations, Volume 1, may be amended as provided in 
an attached proposed revision of the regulations, to expand dependent 
and household goods transportation entitlements incident to a mem- 
ber’s separation from the service or relief from active duty. The request 
was assigned PDTATAC Control No. 68-5 by the Per Diem, Travel 
and Transportation Allowance Committee. 

The Under Secretary states that currently the maximum entitlement 
upon separation from the service or relief from active duty is limited 
to travel or transportation from certain specified places to the place 
to which the member elects to receive travel allowances for his own 
travel under paragraph M4157 of the Joint Travel Regulations. He 
expresses the belief that many members are being penalized with re- 
gard to transportation entitlements incident to separation under the 
present regulations in view of the numerous authorized places where 
dependents and household goods may be located on date of separation 
and the places to which transportation on separation may be desired 
by the member. 

Therefore, the Under Secretary says, it is proposed to amend para- 
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graph M7009-1 of the Joint Travel Regulations to authorize trans- 
portation of dependents from the last permanent duty station, or from 
any place, including the home of record or place from which ordered 
to active duty, to which last transported at Government expense, to the 
home of record, to the place from which ordered to active duty, or to 
a place other than the home of record or place from which ordered to 
active duty limited to the distance to the home of record or place from 
which ordered to active duty, whichever is greater. 

The Under Secretary says that, in addition, it is proposed to amend 
paragraph M8259-1 of the regulations to authorize transportation of 
household goods from the last or any prior permanent duty station, 
from @ place to which previously shipped under the provisions of 
paragraph M8253-2b, from a place of storage, from the home of record 
or place from which ordered to active duty, or from any combination 
thereof, to the home of record or place from which ordered to active 
duty, or part to home of record and part to place from which ordered 
to active duty, and to places other than home of record or place from 
which ordered to active duty limited to the cost of shipment from place 
of authorized origin to the home of record or place from which called 
to active duty, whichever is greater, Paragraph M8259-1 would fur- 


ther be revised to provide that when shipment is made from two or 


more places of origin to a place other than the home of record or place 
from which ordered to active duty members will bear any cost of trans- 
portation in excess of the cost of shipping each lot from the place of 
authorized origin to the home of record or place from which ordered 
to active duty, whichever is greater. 

Section 404(a)(8) of Title 87, United States Code, provides that 
under regulations prescribed by the Secretaries concerned a member 
of the uniformed services is entitled to travel and transportation allow- 
ances under various circumstances of travel, including upon separa- 
tion from the service or release from active duty, from his last duty 
station to his home or place from which he was called to active duty. 
The law does not provide the allowances for the greater of those dis- 
tances, but leaves the choice of destination to the member and the Joint 
Travel Regulations (par. M4157), from their inception, have required 
that he elect to receive mileage either to his home of record or the 
place from which ordered to active duty. 

Paragraph M3003—la of the regulations defines the term “perma- 
nent change of station” to include the change from last duty station 
to home or the place from which ordered to active duty upon separation 
from the service or release from active duty. Under such provisions, 
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the place elected becomes the new station of the member, and the move 
from last station to such selected place a permanent change of station 
between those points. 

Section 406 of Title 37, United States Code, provides that a member 
ordered to make a permanent change of station is entitled to trans- 
portation for his dependents and household effects under such condi- 
tions and limitations and to and from such places as prescribed by the 
Secretaries concerned. Under that broad authority there would appear 
to be no basis for legal objection to properly constituted regulations 
recognizing a right to transportation at Government expense of de- 
pendents and household effects between any prescribed points upon 
separation from service or relief from active duty, provided the move- 
ment does not exceed the maximum statutory obligation of the Gov- 
ernment for such transportation incident to the ordered change of 
station. 

A duly authorized permanent change of station fixes the right under 
87 U.S.C. 406 to transportation of dependents and household effects, 
within prescribed limitations, from the old permanent station to the 
new, or as otherwise provided. 

As indicated above, a member’s separation from the service or relief 


from active duty constitutes a permanent change of station from last 


duty station to his home or place from which called to active duty, as 
elected. Accordingly, we will not object to the proposed amendments 
to the Joint Travel Regulations provided they are revised to limit the 


cost to the Government to that which would be involved for the dis- 


tance from the last duty station, or from a more distant location if 
authorized under the provisions of paragraph M8253 of the regula- 
tions, to home of record or place from which called to active duty as 
elected by the member under paragraph M4157 of the regulations. It 
is assumed, of course, that the proposed regulations will have no ap- 


plication to household effects that have not been brought into the 

service for use in the member’s household at some time during his 

current tour of active service. See 26 Comp. Gen. 70; id. 925; 41 zd. 544. 
The question is answered accordingly. 


[ B-163348 J 


Transportation — Dependents — Military Personnel — Children — 
Twenty-One Years of Age 


The fact that an unmarried dependent transferred overseas at Government 
expense incident to the assignment of a member of the uniformed services 
overseas after reaching twenty-one, and the member’s assignment to 





692 DECISIONS OF THE COMPTROLLER GENERAL [47 


the United on (U.8.), only returning to the U.S. after the member’s 
reassignment to another permanent duty station within the U.S., does not defeat 
t’s on under 87 U.S.C. 406 (h) saved to the 
member by paragraph M-7055 of the Joint Travel Regulations. 
member is entitled to to the transportation of his dependent from the place at which 
located overseas to the duty ae at which the member is located at the 
time the travel is performed, not to exceed the distance from the old station 
ssiaman Andie aeons aie or from the last station in the 
U.8. to the current station, whichever is greater. 


To the Secretary of the Army, May 31, 1968: 


Farther reference is made to letter of December 28, 1967, from the 
Under Secretary of the Army requesting decision as to the entitlement 
of a member to transportation at Government expense for an un- 
married over-age dependent under the circumstances described. The 
request was assigned Control No. 68-2 by the Department of Defense 
Per Diem Travel and Transportation Allowance Committee. 

As set forth in the Under Secretary’s letter, paragraph M1150-9, 
Joint Travel Regulations, defines a dependent as including an un- 
married child who is transported at Government expense to a 
member’s station outside the United States incident to his assignment 
thereto and who became 21 years of age thereat until such child is 
returned to the United States. 

It is stated that neither the statute (87 U.S.C. 406(h)) nor the 
Joint Travel Regulations place a time limitation on when the over-age 
dependent must return to the United States before the member’s entitle- 
ment to such transportation at Government expense terminates. Also, 
it is stated the view has been expressed in B—145865, June 28,1961, and 
B-148668, August 27, 1962, that there is no limitation as to the period 
within which a member’s dependents must travel to the new permanent 
duty station to join him, except when he is leaving the service. 

Further, it is stated that it would appear that the intent of the 
law (87 U.S.C. 406(h) ) is to complete the responsibility of the Govern- 
ment by returning the child to the United States after having trans- 
ported the child overseas at Government expense incident to the 
sponsor’s change of permanent duty station even though the child 
attained the age of 21 years while at the overseas station. The Under 
Secretary suggests as being clear, therefore, that entitlement to trans- 
portation for such dependent accrues incident to the member’s perma- 
nent change of station from overseas to the United States provided the 
dependent performs that travel prior to the member’s next permanent 
change-of-station orders. However, he says that doubt exists as to 
entitlement to transportation of such dependent when the dependent 
performs the travel to the United States after the member is in receipt 
of subsequent permanent change-of-station orders in the United States. 
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The Under Secretary requests our decision whether the entitlement 
referred to above extends beyond the member’s permanent change of 
station from overseas to the United States. Also, if our answer is in 
the affirmative, he requests our decision whether such entitlement is 
limited to transportation of the dependent from the old duty station 
overseas to the new duty station in the United States to which trans- 
ferred from overseas, or does it extend to the duty station at which the 
member is located at the time the dependent performs the travel from 
overseas. 

With respect to the return of a child of a member who attains the 
age of 21 years while overseas, section 406(h) of Title 37, United 
States Code, provides in pertinent part : 

* * * a member’s unmarried child for whom the member received transporta- 
tion in kind to his station outside the United States or in Hawaii or Alaska, 


reimbursement therefor, or a monetary allowance in place thereof and who 


21 years of age while the member was serving at that station shall be 
considered as a dependent of the member. 


In our decision of August 20, 1965, 45 Comp. Gen. 82, we stated 
that the quoted language of the statute operates to continue the de- 
pendency status of the children concerned for purposes of transporta- 
tion at Government expense until they are returned to the United 
States. 

In cases where a member upon receipt of permanent change-of- 
station orders retains his dependents at the place where they were 
located when such orders were received, paragraph M7055, Joint 
Travel Regulations, authorizes transportation of the dependents at 
Government expense upon some subsequent permanent change of 
station, not in excess of the distance from the first station to such 
subsequent station, or from his last permanent station to his new 
permanent station, whichever is the greater, without regard to any 
interim permanent change of station upon which he did not exercise 
his rights to dependents’ transportation. See 34 Comp. Gen. 467. 

As stated above, a member’s right to transportation of his depend- 
ent from his overseas station to the United States accrues upon his 
transfer to the United States even though the dependent became 21 
years of age while at that station. The dependency status conferred 
by the statute, however, continues until a return to the United States. 
Hence, the fact that the dependent remains overseas until after the 
member receives a subsequent transfer in the United States may not 
be considered as defeating the member’s right to the transportation 
saved to him by paragraph M7055, Joint Travel Regulations. Based 
on the foregoing, it appears that, in the absence of orders or regula. 


513-968 O-69-—46 
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tions directing an earlier return of the dependent, the member would 
be entitled to transportation of his dependent from the place at which 
located overseas to the duty station at which the member is located 
at the time the dependent performs the travel from overseas not to 
exceed the distance from the old station overseas to the current duty 
station in the United States or from the last station in the United 
States to the current station, whichever is greater. 
The questions are answered accordingly. 


[ B-164074 J 


Compensation—Premium Pay—Basic Compensation Determina- 
tion—Retirement and Life Insurance Contributions 


The retroactive collection of increased retirement and life insurance deductions 
to cover standby premium pay which was made part of base pay by Public Law 
80-787, approved November 2, 1966, and implemented by Civil Service Regula- 
tion on March 8, 1967, may be waived for separated employees who are not an- 
nuitants, unless demand for increased benefits is made at some future time, but 
— not be waived for retirees and employees still on the rolls who are entitled 

to the increased benefits arising from the inclusion of premium pay within the 
term “basic pay” and, therefore, collection of deductions for the premium pay 
received by retirees and current employees should be instituted to go back to 
the effective date of the act. 


To the Secretary of Agriculture, May 31, 1968: 


This is in reply to the letter of your Assistant Secretary for Ad- 
ministration dated April 17, 1968, regarding the difficulty of collecting 
retirement and life insurance deductions retroactively arising froin 
the failure to recognize that Public Law 89-737, approved November 2, 
1966, 80 Stat. 1164, 5 U.S.C. 8114(e), made standby premium pay 
a part of base pay. 

You state that the effect of the law was overlooked until the Civil 
Service Commission issued FPM Letter 550-24 on March 8, 1967, 
indicating that increased contributions were required since the def- 
inition of basic pay upon which the benefits were based had been 
expanded. You point out that the pertinent FPM supplements for 
retirement (881-1) and life insurance (870-1) were not amended 
until August 1967. We have informally been advised that Public Law 
89-737 and FPM Letter 550-24 were not implemented in the Depart- 
ment until February 11, 1968. 

In connection with the foregoing you ask the following questions: 

1. How far back do we have to go to collect retirement and insurance deduc- 
tions? Need we take action before the date on which the Oivil Service Com- 
mission changed its regulations? Under similar conditions, it was held in 
Comptroller General Decision B-161208, May 8, 1967, that the date on which the 


Commission issued instructions in regard to the change coul id be used as the 
cut-off date. 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 695 


2. Is it possible to obtain a waiver of any retroactive collection action on 
separated employees? If this is not possible, could a waiver be obtained for all 
but retired employees? If a waiver is not obtained, two situations will give us 
trouble: (a) We expect that a separated employee will object to paying an 
additional premium for life insurance which he did not use; and (b) It would 
seem illogical to collect additional retirement deposits from an employee who 
has already received a refund. We have no way of knowing whether a separated 
employee has or has not applied for or received a refund for retirement deposits. 
Moreover, none of our agencies would necessarily have this information for 
CERTSER. HNO. SAG EONS SHES, RAR EF ERIN OPENS CRATE, STN 

You also point out the difficulties of processing adjustments retro- 
actively insofar as employees still on the rolls are concerned because 
of changes in their hours of work and duty status. You request that 
the requirement of collecting life insurance and retirement deduc- 
tions retroactively be limited and point out that the costs of such 
collections may be prohibitive. 

For the reasons specified in “2” above it does not appear to be neces- 
sary to institute any collection of retirement deductions for the 
premium pay received by employees now separated from the service 
who are not retirement annuitants. Moreover, since the cost of collect- 
ing the relatively small amount of life insurance deductions from 
such former employees would probably exceed the sum collected the 
collection thereof likewise may be waived. If at some future time a 
separated employee should demand increased benefits then an adjust- 
ment to reflect the increased deductions should be made. 

Insofar as retirees (annuitants) are concerned since they are receiv- 
ing or entitled to receive additional annuities and life insurance benefits 
because of the increase in basic pay but the required deductions have 
not been made, they should be identified, their benefits recomputed 
and collection of the amounts due initiated through the Bureau of 
Retirement and Insurance of the Civil Service Commission. This col- 
lection of deductions should go back to the effective date of the act. 
This procedure has been informally approved by the Civil Service 
Commission. It may be the Department would desire to seek formal 
approval on this point by the Commission. 

As to employees still on the rolls, we note that they also would be 
entitled to increased benefits arising from the inclusion of premium 
pay within the term “basic pay.” Thus, the collection of the deduc- 
tions for the premium pay received by this group should likewise go 
back to the effective date of the act. 

Your questions are answered accordingly. 
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[ B-164315 J 
Military Personnel—Chief of Staff—Term Expiration and Retire- 


ment 


A major general in the Regular Army advanced to the grade of general under 
10 U.8.C. 3034(b) without vacating his regular grade upon appointment on 
July 3, 1964, for not more than 4 years as Chief of Staff, who is eligible for 
voluntary retirement under section 3918 and is also subject on July 12, 1968 to 
the mandatory retirement provisions of section 3923, reverts to his permanent 
grade of major general on the active list following the expiration of his term as 
Chief of Staff on July 2, 1968, if not reappointed, and in view of 10 U.S.C. 1404 
and the Uniform Retirement Date Act (5 U.S.C. 8301), if the officer is not placed 
on the retired list on July 1, 1968, or sooner, the effective date of his retirement 
for other than disability may not be earlier than August 1, 1968. 


Pay—Retired—Members Who Served in Higher Rank Than at 
Retirement—Pay Upon Release Same as Higher Rank 


An Army Chief of Staff whose 4-year statutory period of service expires July 2, 
1968, upon application for retirement in June 1968 and placement on the retired 
list effective July 1, 1968, under 10 U.S.C. 8918, would be entitled to receive 
retired pay computed in accordance with footnote 1, Formula B, 10 U.S.C. 3991, 
at the highest rate of basic pay applicable to him while serving as Chief of Staff— 
the rate in effect June 30, 1968—whether or not that rate is greater or less than 
the basic rate applicable on date of retirement that is authorized in footnote 2 
of the section. 


Pay—<Active Duty—After Termination of Military Status—To 


Complete Term as Chief of Staff 


Upon retirement effective July 1, 1968, an Army Chief of Staff whose appoint- 
ment to a 4-year term on July 3, 1964 expires July 2, 1968, may be recalled to active 
duty in his retired grade pursuant to 10 U.S.C. 3504, assuming confirmation under 
10 U.S.C. 3962, to complete the 4-year term as Chief of Staff, and he may be paid 
as Chief of Staff for July 1 and 2, 1968, and the officer when released from such 
active duty will be entitled to recompute his retired pay under the method 
prescribed in 10 U.S.C. 1402(a). 


To the Secretary of the Army, May 31, 1968: 


Reference is made to letter of May 11, 1968, from the Assistant 
Secretary of the Army (Manpower & Reserve Affairs), requesting 
decision on several questions pertaining to the Chief of Staff, United 
States Army. The request for decision was assigned submission num- 
ber SSA-999 by the Department of Defense Military Pay and Allow- 
ance Committee. 

It is stated that the officer now serving as Chief of Staff, United 
States Army, was commissioned in the Regular Army on June 13, 
1938, and that he has served continuously since that date. He has held 
the permanent grade of major general since April 1, 1963. His nom- 
ination for appointment as Chief of Staff, United States Army, in the 
grade of general was confirmed by the Senate (see Congressional 
Record—Senate, July 2, 1964, page 15816), and he became Chief of 
Staff, United States Army, effective July 3, 1964, under appointment 
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by the President as announced in Department of the Army General 
Orders No. 23, dated July 3, 1964. On the same date his appointment 
in the grade of general under authority of 10 U.S.C. 3034(b), with 
date of rank July 3, 1964, was announced in paragraph 1, Department 
of the Army Special Orders No. 170, July 3, 1964. 

It appears that he is eligible for voluntary retirement under the 
provisions of 10 U.S.C. 3918 (30 years or more—Regular commissioned 
officers). Also, unless his retirement is deferred as therein provided 
he will become subject on July 12, 1968 (the 30th day after he com- 
pletes 35 years of commissioned service in the Regular Army) to the 
mandatory retirement provisions of 10 U.S.C. 3923 (35 years or 5 
years in grade—Regular major generals). It is reported that his nom- 
ination for placement on the retired list (no date specified) in the 
grade of general under authority of 10 U.S.C. 3962(a) has been sub- 
mitted for confirmation by the Senate. 

The specific questions presented for decision are as follows: 


a. Assuming that the appointment of his successor as Chief of Staff, United 
States Army, has not taken effect on or before 2 July 1968, may the incumbent 
perform the duties and receive the pay of that office for any period after 2400 
hours, 2 July 1968? 

b. May the officer’s retirement for any cause other than physical disability 
be made effective on or after 3 July 1968 and before 1 August 1968? 

ec. If the operation of the Uniform Retirement Date Act (5 U.S.C. 8301) re- 
quires that his retirement be delayed until 1 August 1968, is the officer required 
to revert to his permanent grade on the active list following expiration of 
his term as Ohief of Staff, United States Army, through 31 July 1968? (In 
this connection, it is understood that a reversion to permanent grade would not 
be required if the officer were reassigned to an appropriate position designated 
pursuant to 10 U.S.C. 3066.) 

d. Should the officer apply in June 1968 for retirement effective 1 July 1968 
pursuant to the provisions of section 3918 of title 10, United States Code, and 
the application be approved, would his retired pay be based on the increased 
rates of active duty pay applicable to the position of Chief of Staff if increased 
on 1 July 1968 as indicated in your decision (B—163770) of 15 April 1968? 

e. Should the officer’s retirement take effect on 1 July 1968, may he be recalled to 
active duty (in his retired grade, assuming confirmation under 10 U.S.C. 3962) 
pursuant to the provisions of section 3504 of title 10, United States Code, and be 
paid for service as Chief of Staff during the period beginning 1 July 1968 through 
such date as may be indicated in you answer to question a, above? 


The subject officer’s appointments as Chief of Staff, United States 
Army, and to the grade of general were accomplished in accordance 
with the provisions of subsections (a) and (b) of section 3034, Title 
10, U.S. Code, which provide as follows: 

(a) The Chief of Staff shall be appointed by the President, by and with the 
advice and consent of the Senate, from the general officers of the Army. He serves 
during the pleasure of the President, but not for more than four years unless 
reappointed by the President, by and with the advice and consent of the Senate. 

(b) The Chief of Staff, while so serving, has the grade of general without 
vacating his regular or reserve grade, and is counted as one of the officers au- 
} sag to serve in a grade above lieutenant general under section 3066 of this 

e. 

The law expressly provides that the Chief of Staff, United States 
Army, serves during the pleasure of the President “but not for more 
than four years unless reappointed by the President, by and with the 
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advice and consent of the Senate.” Hence, the 4 year statutory period 
which began on July 3, 1964, will terminate on July 2, 1968. Compare 
12 Comp. Gen. 641. Assuming that the incumbent is not reappointed 
as provided in 10 U.S.C. 3034(a), question a is answered in the nega- 
tive. 

Section 8301, Title 5, U.S. Code (Public Law 89-554, September 6, 
1966, 80 Stat. 557) provides that : 

(a) Wxcept as otherwise specifically provided by this title or other statute, 
retirement authorized by statute is effective on the first day of the month fol- 
lowing the month in which retirement would otherwise be effective. 

(b) Notwithstanding subsection (a) of this section, the rate of active or re- 


tired pay or allowance is computed as of the date retirement would have oc- 
curred but for subsection (a) of this section. 


Sections 1404 and 1221, Title 10, U.S. Code, as amended by section 
3, Public Law 89-718, November 2, 1966, 80 Stat. 1115, respectively 
are as follows: 

The retirement provisions of this title are subject to section 8301 of title 5. 

Notwithstanding section 8301 of title 5, the Secretary concerned may specify 
an effective date for the retirement of any member of the armed forces under 
this chapter, or for the placement of his name on the temporary disability retired 
list, that is earlier than the date provided for in that section. 

The quoted provisions require that the answer to question b be in the 
negative. : 

In view of the express provisions contained in 10 U.S.C. 1404 and 
5 U.S.C. 8801(a), if the officer has not been placed on the retired list 
on July 1, 1968, or sooner, the effective date of his retirement (assum- 
ing that he is retired for reasons other than disability) could not be 
earlier than August 1, 1968. Since on July 2, 1968, he will have served 
exactly 4 years as Chief of Staff, United States Army, the provisions of 
10 U.S.C, 3034(a) bar his continuance in that capacity beyond that 
date unless he has been reappointed by the President by and with 
the advice and consent of the Senate. 

Therefore, question c is answered by stating that after July 2, 1968, 
and absent a reappointment by the President, etc., the officer will revert 
effective July 3, 1968, to his permanent grade of major general on 
the active list. We agree with the parenthetical statement contained in 
question c that reversion to permanent grade would not be required if 
the President should reassign the officer to an appropriate position and 
appoint him to the grade of general with the advice and consent of the 
Senate as authorized in 10 U.S.C. 3066(a). 

If the officer applies in the month of June 1968 for retirement effec- 
tive July 1, 1968, pursuant to the provisions of 10 U.S.C. 3918 and the 
application is approved, he would become entitled to receive retired 
pay effective from July 1, 1968, computed in accordance with the 
provisions of formula B, section 3991, Title 10, U.S. Code. That for- 
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mula prescribes the following method for computation of retired pay— 
multiply the monthly basic pay of the member’s retired grade by 
the total of 214 percent for each year of service credited to him under 
section 1405 of Title 10, U.S. Code, the total not to exceed 75 per centum 
of the pay upon which the computation is based. 

While footnote 1 under section 3991 refers to the phrase “member’s 
retired grade” it is further expressly provided that in the case of 
an officer who has served as Chief of Staff, retired pay will be com- 
puted “* * * at the highest rates of basic pay applicable to him while 
he served in that office.” The quoted language reflects the specific 
intent of the Congress. See S. Rept. No. 1472 on the bill H.R. 11470, 
85th Cong., enacted May 20, 1958, as Public Law 85-422. It was stated 
(at page 22 of the report) that certain provisions of then existing law 
would be amended by section 6 of H.R. 11470 (section 6(1) amended 
footnote 1 of section 3991 of Title 10, U.S. Code) so as 
* * * to insure that those who retire from active duty in the future [ie. after 
May 31, 1958] in the grades O-9 [Lieutenant general-Vice admiral] and 0-10 


([General-Admiral] will be enabled to have their retired pay computed on the 
new basic pay prescribed in this act for these grades. 


It was further stated : 


In addition, subsections (1), (2), (8), (6), and 2) (B) [of section 6 of H.R. 
11470] amend existing law in order to insure future retired Chiefs of 


Staff of the Army * * * ak nbobabiing tp have: tesaatarek tap oulamened om 
ST ee ee ee Caen ee 

Footnote 2 of section 3991 has reference to the phrase “monthly basic 
pay” and reads “Compute at rates applicable on date of retirement.” 

It is obvious that if the officer is placed on the retired list of the 
Army effective July 1, 1968, under authority of 10 U.S.C. 3918, his 
retired pay status for purposes of question d will fall squarely within 
the purview of formula B, 10 U.S.C. 3991, and the provisions set forth 
in footnotes 1 and 2 of section 3991 will apply. Under footnote 1 his 
retired pay would be required to be computed on the basis of “the 
highest rates of basic pay applicable to him” while he served as Chief 
of Staff. In the event that he is retired effective July 1, 1968, the highest 
rate of basic pay applicable to him while he served as Chief of Staff 
would be the rate in effect on June 30, 1968. 

Question d inferentially raises the point that since the restrictive 
provisions contained in 5 U.S.C. 8301(b) would not be for application 
(see 44 Comp. Gen. 373, 377, 388) if the officer is retired effective July 
1, 1968, under authority of 10 U.S.C. 3918, he may be eligible, in view 
of the specific statutory provision contained in footnote 2 (section 
8991), to compute his retired pay effective from July 1, 1968, on the 
basis of the increased rates of monthly basic pay which may become 
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payable on that date for the position of Chief of Staff, United States 
Army. 

As above stated, the congressional purpose is clear that the retired 
pay of an officer who has served as Chief of Staff shall be computed “at 
the highest rates of basic pay applicable to him while he served in that 
office.” That language is specific and unambiguous and permits no 
deviation from its requirements, For example, if the highest rate of 
basic pay applicable while the officer served as Chief of Staff were 
greater than the rate of basic pay applicable on date of retirement, 
there is no question that such greater rate of basic pay would be 
required under footnote 1 of section 3991 to be employed in computing 
the officer’s retired pay. 

Nothing appears in the legislative history of footnote 1 of section 
8991 (as amended by section 6(1), Public Law 85-422) to indicate 
that Congress contemplated or intended any exception to this specific 
statutory requirement. The language contained in footnote 1 of section 
3991 must therefore be given the same meaning and the same force and 
effect whether the rate of basic pay received while serving as Chief 
of Staff is greater or less than the rate of basic pay authorized in foot- 
note 2 of section 3991. Question d is answered in the negative. 

Section 3504(a), Title 10, U.S. Code, provides: 

(a) ee ae ee Ragndines hegne er wren al cats wer egy aed 
active duty. He may assign a member ordered under this subsection to such 
duties as he considers necessary in the interests of national defense. 

Should the officer’s retirement become effective on July 1, 1968, this 
Office would not be required to object to his being paid as Chief of 
Staff, United States Army, for July 1 and 2, 1968, if he is recalled 
to active duty for those days to complete the 4-year term which com- 
menced on July 3, 1964. See in this connection 8 Comp. Dec. 895 ; 10 id. 
56. Question e is answered accordingly. 

It appears pertinent to add that if the subject officer is retired effec- 
tive July 1, 1968, and is retained on active duty through July 2, 1968, 
or longer, he will, when released from such active duty, be entitled to 
recompute his retired pay under the method prescribed in section 
1402(a), Title 10, U.S. Code. Footnote 1 to the above-cited statutory 
provision provides: 

For a member who has been entitled, for a continuous period of at least two 
years, to basic pay under the rates of basic pay in effect upon that release from 
active duty, compute under those rates. For a member who has been entitled 
to basic pay for a continuous period of at least two years upon that release from 
active duty, but who is not covered be: Regressive contents, compute under the 
rates of basic pay replaced by those in effect upon that release from active duty. 
For any other member, compute under the rates of basic pay under which the 

was com 


member’s retired pay or retainer pay computed when he entered on that 
active duty. [Italic supplied. ] 








Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 701 
[B-163666] 


Contracts—Specifications—Military—‘“All or None” Bidding 
Requirement 

An “all or none” bidding limitation in an invitation soliciting bids for the pur- 
chase of various types of refuse collection, materials-handling trucks with con- 
tainer hoisting devices, and for detachable refuse containers suitable for use 
with the trucks to be manufactured in accordance with performance type military 
specifications is not restrictive of competition where the limitation is necessary 
to insure the purchase of a workable system for the collection and handling of 
trash and is based upon a bona fide determination that the necessary degree of 


compatibility of components of the advertised system cannot be otherwise achieved 
under the referenced military specifications. 


To the Anchor Machine Co., Inc., June 3, 1968: 


Reference is made to your letters of February 23, 26, and March 20, 
1968, protesting the award of a contract to any bidder under invitation 
for bids No. DAA E07-68-B-0927, issued by the United States Army 
Tank and Automotive Command, Warren, Michigan. We are advised 
that bids have been received under the invitation but that the bid 
opening has been delayed by the procuring activity pending our de- 
cision in the matter. 

The invitation, issued February 6, 1968, solicited bids for the pur- 
chase of various types of refuse collection, materials-handling trucks 
with container hoisting devices, and for detachable refuse containers 
suitable for use with the trucks. The advertised trucks and containers 
are listed in the invitation under five groups (I through V), compris- 
ing, as amended, a total of 18 individual] items and numerous subitems. 
The invitation provides that all of the items are to be manufactured in 
accordance with the several military specifications identified therein. 
Paragraph 37 of the “ADDITIONAL SOLICITATION INSTRUC- 
TIONS AND CONDITIONS” advised prospective bidders, per 
amendment No. 2, February 23, 1968, that bids were to be submitted 
on an “all or none” basis for each of the five groups of items, and that 
any bid not in conformance with the requirement will be considered 
nonresponsive. Specifically your protest has reference to the “all or 
none” requirement of the invitation made applicable to the items in- 
cluded in groups I, V, VI, VIII, and IX. Group I includes materials- 
handling trucks and refuse containers of different sizes; group V in- 
cludes tilting frame trucks for container handling and various types 
of detachable cargo bodies; group VI includes refuse collection trucks 
of various types and refuse containers; group VIII includes refuse 
collection trucks with tilt cabs, compaction type, and various sizes of 
refuse containers; and group IX includes refuse collection trucks 
similar to those in group VIII and various sizes of refuse containers. 
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You contend that the “all or none” bid provisions of the invitation 
are ambiguous and unduly restrictive of competition since only those 
potential suppliers who are capable of manufacturing or supplying 
all items within the named groups could participate in the procure- 


ment. In the latter regard, you state that there is no justification for 
the solicitation of bids on an “all or none” basis to insure compatibility 
of the advertised components, as alleged by the procuring agency, 
since the refuse containers are to be constructed pursuant to referenced 


military specifications which, in itself, insures compatibility of the 


refuse containers with the trucks. 
Your letter of March 20, submitted in further support of your pro- 
test, states as follows: 


As I indicated to you, we are, to a limited extent, in the refuse hauling truck 
business. We manufacture specialized closed containers used with our Refuse 
Compaction System. A properly equipped truck is necessary to handle these 
special closed containers. Normally, we have the customer furnish this truck to 
us and we furnish the necessary hoisting equipment and install it on the truck. 

It is completely outside of our capability to furnish the vehicles, as per the 
specifications, for this solicitation. We are principally a manufacturer of con- 
tainers, regardless of size or configuration, etc., and build them for both com- 
mercial use and to the Military Specification applicable to this solicitation. We 
can offer containers in compliance with specitication MIL—R-22827B at extremely 
competitive prices and completely compatible with the user’s hauling equipment, 
regardless of its type, make or manufacture. It is for these foregoing reasons that 
we have entered our protest relative to the present “method of award.” 


The procuring activity has advised us that it agrees with your con- 
tention that the “all or none” bidding provisions are restrictive of 
competition insofar as they relate to group I, and that the invitation 
will be amended to remove the limitation as to group I prior to bid 
opening. However, with regard to your protest against the “all or 
none” requirement as it is applicable to the remaining groups of the 
invitation, the procuring activity is convinced that the “all or none” 
bidding limitation is necessary in order to insure the purchase by the 
Government of a workable system for the collection and handling of 
trash and rubbish. Each of the advertised refuse collection systems 
is comprised of a truck, a cargo body, and a number of containers, 
all of which must be compatible with each other. The military specifi- 
cations referenced in the invitation are performance-type specifications 
which are designed to permit the purchase of an indefinite number of 
styles and designs of refuse collection systems available from several 
known sources, but which, do not of themselves, insure compatibility 
between the different manufacturers’ styles as you allege. The con- 
tracting officer states in this regard that: 

* * * even though there may be in given instances interchangeability of con 
tainers and trucks between the various systems, the trucks of one supplier, for 
example, will not necessarily fit and match with and pick up and handle the con 


tainers of a second supplier. To assure compatibility between the various part 
of a refuse collection system, “all or none” requirements may be necessary. Li 
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would be pointless, for instance, to purchase containers from one source and 
trucks from a second source when the handling devices on the trucks furnished 
by the second source would not match with and pick up and unload the con- 
tainers of the first supplier. 


The administrative justification supporting the requirement for 
compatibility within the advertised systems which, it is reported, can- 
not be insured solely by use of the referenced military specifications 
without application of the “all or none” bidding limitation, is as 
follows: 


a. The Cargo Bodies are drawn up or released from the trucks by a system of 
matching and meting. rails upon which the Cargo Body slides up onto or down 
from the truck. As the specifications do not prescribe locations or dimensions, 4 
rails and their locations will probably vary from one manufacturer’s system to 
another. Thus, there is no assurance that the Cargo Body of one system will 
function with the truck of another, in the absence of “all or none” provisions. 

b. The motive force lifting the Cargo Body onto the truck and releasing the 
Cargo Body from the truck may be either a cylinder type or a winch type, both of 
which are essentially different and may be entirely incompatible with each other. 

ec. The Compactor within the Cargo Body (Item 009) operates upon a Hy- 
draulic System. The power to operate this system is generated by the truck. The 
specifications do not call out the types of hoses and connections to be used nor 
the locations in the Cargo Body through which the hoses and hydraulic connec- 
tions must pass or terminate. The result is that the hydraulic system of one 
truck manufacturer cannot be expected to be compatible and function in con- 
junction with the hydraulic system in a Cargo Body made by another 
manufacturer. 

3. With respect to the Refuse Collection Trucks with front container hoisting 
devices and their corresponding containers, incompatibility can result, if the “all 
or none” requirements are not preserved, with respect to the arms of the truck 
front hoisting mechanism and the corresponding hoisting attachments on the 
Containers by which the Containers are lifted. In these systems (Items 0010 
through 0017, Items 0019 through 0022, and Items 0028 through 0028), the arms on 
the truck front hoisting mechanism may vary in a number of respects from 
manufacturer to manufacturer. They may be a pin type, a sleeve type, or pick up 
the container from the bottom—and still comply with the performance 
ments in the truck specifications. Even if the arms on the truck’s hoisting device 
should mate with the hoisting attachments on the container, the container hoist- 
ing attachment’s location may differ from manufacturer, with the result that 
the container of one manufacturer might not clear the truck cab of another manu- 
facturer. Further, even if the type of arm on the front hoisting mechanism is of 
a generally compatible type with the corresponding hoisting attachment on the 
container, the exact measurements and the configurations of the arm must cor- 
respond to the measurements and configurations upon the container hoisting 
attachments. In all these systems (Items 0010 through 0017, Items 0019 through 
0022, and Items 0023 through 0028), new systems are being purchased and it 
cannot be known until opening who will be the successful bidder and truck manu- 
facturer. Thus, if the trucks and containers are to function as a system without 
teenies Re the Government, as specified, the “all or none” requirements must 

reta 


We have held that the forma] advertising statute requires that every 
effort be made to draft invitations for bids in such terms as will permit 
the broadest field of competition consistent with the Government’s 
actual needs. As to the present procurement, we find no adequate basis 
for holding that the use of the “all or none” bidding limitation is not 
based upon a bona fide determination by the procuring activity that the 
necessary degree of compatibility of components of the advertised 
systems cannot be otherwise achieved under the referenced military 
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specifications, In B-151738, August 19, 1963, wherein we considered a 
protest against an invitation requirement for aggregate bidding in 
the procurement of oscilloscopes and cameras, we held: 


It is well established that the drafting of specifications designed to meet the 
minimum needs of the Government and the determination as to whether the bids 
received are responsive to such specifications are matters which are primarily the 
responsibility of the administrative office requiring the materials or equipment. 21 
Comp. Gen. 1132, 1136; B—134846, June 12, 1958. When a specification lends itself 
to open competition as required by applicable statutes and it is shown, when con- 
sidering all of the facts, that any restrictive provisions therein are no greater 
than necessary to protect legitimate interests of the Government, our Office will 
not intervene. 

In view of the unsatisfactory past experience by the Federal Aviation Agency 
with oscilloscopes and cameras made by miscellaneous manufacturers, and in 
view of the technical requirements of this procurement, we do not feel that we 
would be justified in objecting in this instance to the Agency’s determination that 
its interests required the procurement of both the oscilloscopes and the cameras 
from a single source. Accordingly, we find that the requirement for aggregate bids 
in the invitation was not in contravention of the statutes requiring open and 
competitive bidding. 


Clearly, in the orderly conduct of the Government’s business, the 
Government as a buyer may not, be placed in the position of having to 
purchase a portion of an advertised system from a potential supplier 
who is unable or unwilling to supply the entire system but only certain 
components of the system. Moreover, the technical and/or engineering 
question as to whether the desired compatibility of components may be 
attained other than through the purchase of a complete rubbish col- 
lection system is not for resolution by our Office. Rather, in accordance 
with our established rule in areas such as here involved, we must 
rely upon the technical judgment of the procurement activity. 

In view of the facts reported, we must conclude that the “all or none” 
bidding limitation is not objectionable under the circumstances of this 
procurement. 

Accordingly, for these reasons, your protest is denied. 


[B-164146] 


Officers and Employees—Transfers—Relocation Expenses—Taxes 


An employee transferred between counties in the State of Pennsylvania who 
incurs the expense of State and county real property transfer taxes in connection 
with the sale and purchase of residences at his old and new official stations may 
only be reimbursed the amount of the higher expense as the authority in sec- 
tion 4.2d of the Bureau of the Budget Circular No, A—56 for the reimbursement 
of transfer taxes is subject to the condition that the same types of costs are not 
reimbursable at both stations. Nven if the employee had paid a State transfer 
tax incident to one transaction and a local transfer tax in connection with the 
other, the “same types of costs” principle would prevent reimbursement of both 
expenses. 
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To the Chairman, United States Civil Service Commission, June 3, 
1968: 


Further reference is made to your letter of April 23, 1968, concern- 
ing the propriety of reimbursing a transferred employee of the Civil 
Service Commission the expenses he incurred for State and county real 
property transfer taxes in connection with his sale and purchase of 
residences at his old and new official stations. 

The case presented for our consideration involves an employee who 
moved from Harrisburg to Villanova, Pennsylvania, incident to a 
transfer of official station. In connection with that transfer, the em- 
ployee is entitled to reimbursement of the expenses he incurred in the 
sale of his residence at his old official station and in the purchase of 
a residence at his new official station under 5 U.S.C. 5724a(a) and sec- 
tion 4 of Bureau of the Budget Circular No. A-56. The items of 
expense in question involve the Pennsylvania State tax, amounting to 
1 percent of the purchase price, which is imposed on the transfer of 
real property and the similar 1 percent tax which is imposed by local 
governments in the State of Pennsylvania. 

In the localities where the employee sold and purchased residences, 
both State and local transfer taxes were charged. The total transfer 
tax, amounting to 2 percent of the purchase price, was in each case 
split between the buyer and seller in accordance with the custom of the 
areas in which the residences were sold and purchased. Thus, the em- 
ployee was required to pay 1 percent of the sales price of each residence 
to cover State and local transfer taxes. 

Section 4.2d of Circular No. A—56 specifically authorizes reimburse- 
ment of expenses incurred for transfer taxes ; however, reimbursement 
of that expense is subject to the condition that the same types of costs 
are not reimbursable at both localities, i.e., old and new official stations. 
Since the employee paid one-half of the total State and local transfer 
taxes in connection with real estate transactions both at the old and at 
the new official stations, he is entitled to reimbursement in the amount 
of the higher expense only. Further, even if the employee had paid 
a State transfer tax incident to one transaction and a local (county or 
city) transfer tax in connection with the other transaction, we believe 
that the provision prohibiting reimbursement of the same types of 
costs at both localities would prevent reimbursement of both of those 
expenses. The difference between the State and the local tax on the 
same transaction is not sufficient to justify a holding that they are 
not the same types of costs. 

For the reasons stated the employee concerned may be reimbursed 
only the larger of the two amounts he paid for State and local transfer 
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taxes in connection with his sale and purchase of residences at his old 
and new official stations. 


[B-164147] 


Leaves of Absence—Lump-Sum Payments—Transfers—Positions 
Exempt From Leave Act 

An employee who earned leave under a 700 hour temporary appointment in 
which she worked a regular tour of duty, upon conversion to a temporary-inter- 
mittent position which is not subject to the leave statute (5 U.S.C. 6801, et seq.), 
but under which she retains the same title and grade, may receive a lump sum 
leave payment under the rule in 33 Comp. Gen. 85, 88, enunciating the principle 
that an employee may be paid for annual leave that is not legally transferable. 
The principle in 37 Comp. Gen. 523 that a lump sum leave payment may not 
be made unless a separation actually takes place is applicable only to situations 
involving continuing programs under which employees are required to return 
to full-time employment after a period of intermittent employment. 

To G. L. Abney, United States Department of Agriculture, June 3, 


1968: 


We refer to your letter of April 22, 1968, requesting a decision con- 
cerning the propriety of certifying for payment a voucher transmitted 
therewith in favor of Miss Ruth L. Carpenter, an intermittent em- 
ployee of the Farmers’ Home Administration covering a luimp-swn 
payment for annual leave. 

The question involved is whether Miss Carpenter is to be regarded 
as having been separated from the service for the purpose oi receiving 
a lump-sum leave payment upon her conversion from a 700-hour tein- 
porary appointment (Cash Clerk, GS-530-02) in which she worked 
a regular tour of duty and was subject to the statutory leave provi- 
sions (5 U.S.C. 6301, e¢ seg.) to a temporary-intermittent position 
which was not subject to such statutory leave provisions and to 
which she could not transfer the annual leave to her credit immediately 
prior to such conversion, See 5 U.S.C, 6301 (2) (11). 

You call attention to our decision in 387 Comp. Gen, 523 which held 
that no lump-sum leave payment could be made unless a separation 
actually takes place whereas the decision in 88 Comp. Gen, 85, 88, 
recognizes the propriety of making a lump-sum leave payment when 
an employee transfers from a position subject to the leave statute to 
a position not covered by such leave statute. You point out that in 
the present case the employee’s title and grade remains the same after 
her conversion but that her type of appointment was changed from 
one that was subject to the leave statute to one that is not subject to 
the leave statute. 

The principle enunciated in the decision appearing in 37 Comp. 
Gen. 523 is applicable only to situations involving continuing pro- 
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grams under which employees are required to return to full-time 
employment after a period of intermittent employment and, therefore, 
such principle is not controlling in the present case. Rather, we con- 
sider that the principle enunciated in 33 Comp. Gen. 85, 88, should 
be applied in the present case since it was not legally permissible to 
transfer the annual leave to the credit of the employee upon her ap- 
pointment to the intermittent position. Cf. 39 Comp. Gen. 308. Ac- 
cordingly, the voucher which is returned herewith may be certified for 
payment if otherwise correct. 


[B-164081] 


States—Federal Aid, Grants, Etc.—Educational Agencies Affected 
by Federal Activities—Other Federal Payments 


Notwithstanding the restriction on the use of 1968 funds appropriated by 
Public Law 90-132 to the Office of Education under the heading “School Assist- 
ance in Federally Affected Areas” to carry out legislative enactments after 
June 30, 1967, section 204 of Public Law 90-247 dated January 2, 1968, eliminat- 
ing the requirement in Public Law 874, 81st Congress, that payments to local 
educational agencies be reduced by amounts “derived from other Federal pay- 
ments” is effective. The retroactive aspect of section 208 of Public Law 90-247, 
prescribing that section 204 of the act “shall be deemed to have been enacted 
prior to June 30, 1967, and shall be effective for fiscal years beginning there- 
after,” overcoming the appropriation restriction and, therefore, Public Law 
874 educational payments are not required to be reduced by the amount of any 
other Federal payments. 


To the Secretary of Health, Education, and Welfare, June 4, 1968: 


This is in reply to your letter of May 2, 1968, in which you request 
a decision as to whether funds appropriated by the Department of 
Health, Education, and Welfare Appropriation Act, 1968, Public Law 
90-132, approved November 8, 1967, 81 Stat. 390, to the Office of Edu- 
cation under the heading “School Assistance in Federally Affected 
Areas” are available for payment to local educational agencies in 
accordance with the provisions of Public Law 874, 81st Congress, 
approved September 30, 1950, as amended by sections 201, 203, 204, 
205, 206, and 207 of Public Law 90-247 approved January 2, 1968, 
81 Stat. 806-809, or whether those funds are available for payment 
only in accordance with the provisions of Public Law 874 as it existed 
prior to the inclusion of those amendments. 

The question arises because of the proviso in that part of the 1968 
appropriation act cited which reads: 

Provided further, That no part of this appropriation for payments to local 
educational agencies for the maintenance and operation of schools shall be 


available to carry out the provisions of legislation for this purpose enacted 
after June 30, 1967. 81 Stat. 391. 


Public Law 90-247 was approved on January 2, 1968, more than 
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6 months after the date of June 30, 1967, stated in the quoted proviso, 
but provides in section 208 that : 
The amendments made by sections 201, 208, 204, 205, 206, and 207 of this part 


shall be deemed to have been enacted prior to June 30, 1967, and shall be effective 
for fiscal years beginning thereafter. 


You have been unable to find any expression of the legislative intent 
of that section in its legislative history. 

It is stated in your letter that the principal effects of the interpreta- 
tion of the quoted section 208 in its relation to the quoted appropria- 
tion proviso are in the application or nonapplication of two 
amendments to Public Law 874, 81st Congress, made by Public Law 
90-247, 

Prior to the enactment of Public Law 90-247, payments to local 
educational agencies otherwise computed under Public Law 874 were 
required to be reduced by the amount “derived from other Federal 
payments” as that term was defined in that law. The requirement for 
deducting “other Federal payments” as well as the definition of that 
term was eliminated by section 204 of Public Law 90-247. Pending 
resolution of the question raised in your letter, the Office of Education 
on a provisional basis has continued to deduct the amount of such 
payments, 

Section 3(b) of Public Law 874, 81st Congress, as amended, was 
further amended by section 201(d) of Public Law 89-750 approved 
November 2, 1966, 80 Stat. 1191, 1210 (Chamizal amendment) which 
added a sentence that provided a special entitlement for the fiscal 
year which ended June 30, 1967, to local educational agencies which 
provided free public education as a result of a change in residence 
from land transferred to Mexico as part of a relocation of an inter- 
national boundary of the United States. This entitlement was not 
funded during the fiscal year 1967 because of a proviso in the 1967 
appropriation act, Public Law 89-787, approved November 7, 1966, 
80 Stat. 1382, 1384, similar to the quoted proviso of the 1968 appro- 
priation act, Section 205 of Public Law 90-247 amended the sentence 
which has been added to section 3(b) of Public Law 874, S1st Congress, 
by adding 
but if, by reason of any other provision of law, this sentence is not considered 
in computing the amount to which any local educational agency is entitled for 
the fiscal year ending June 30, 1967, the additional amount to which such agency 
would have been entitled had this sentence been so considered, shall be added 
to such agency’s entitlement for the first fiscal year for which funds appro- 
priated to carry out this Act may be used for such purpose. 

As stated in your letter a decision on these two matters will have 
a direct bearing on the application of sections 2, 3, and 4(a) of Pub- 
lic Law 874 (81st Congress) (20 U.S.C. 237, 238, 239(a)) which con- 
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stitute a mandatory grant program, subject to the pro rata reductions 
of section 5(c) of that law (20 U.S.C. 240(c)). 

Our examination of the legislative history of Public Law 90-247 
also resulted in our being unable to find any helpful expression of the 
legislative intent regarding section 208. Our consideration, therefore, 
turns to the wording used by the Congress. 

Section 208 appears under the heading “EFFECTIVE DATE” 
and by its terms establishes that the sections of the act referred to 
therein are to be effective commencing with fiscal year 1968 and there- 
after. Is the phrase “shall be deemed to have been enacted prior to 
June 30, 1967” as used in the section necessary to accomplish this 
purpose? The fact that the answer to this question is obviously in 
the negative suggests that the phrase was inserted by the Congress 
to accomplish a purpose beyond the mere establishment of effective 
dates for the sections covered. 

We recognize that the Congress ordinarily might use language 
including the phrase in question to do no more than set the time from 
which legislation is to become operative. However, two factors lead 
us to conclude otherwise with respect to the instant situation. 

First, we note that in connection with stipulating the effective dates 
of other portions of the act, the Congress did not include language 
dealing with considerations of retroactive enactment. See sections 
102, 104(c), 145(c), and 202 (81 Stat. 783, 784, 800, 807). 

Second, neither section 208 nor any similar language was, as it passed 
the House, in H.R. 7819, the original bill which was ultimately enacted 
as Public Law 90-247. The section was included in the bill as reported 
out on November 6, 1967, by the Senate Committee on Labor and Pub- 
lic Welfare, at which time the appropriation provision in question 
was also under consideration. 

Considering the language used in sections of Public Law 90-247 
other than 208 to establish effective dates, together with the contem- 
poraneous congressional consideration of that act and the appropria- 
tion act, we can only conclude that the retroactive enactment aspect 
of section 208 was specifically designed to overcome the restriction 
in the appropriation act. To conclude otherwise is to state that the 
retroactive enactment provision of section 208 is meaningless surplus 
despite the accomplishment of similar purposes in other portions of 
the act itself without resort to surplus language, a statement we do 
not believe justified under the circumstances involved. 

It, therefore, follows that the words “shall be deemed to have been 
enacted prior to June 30, 1967” appearing in section 208 of Public Law 
90-247, approved January 2, 1968, has the same effect in relation to 
the quoted appropriation proviso appearing in Public Law 90-132, 
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approved November 8, 1967, as its actual enactment prior to June 30, 
1967, would have had. Therefore funds appropriated by the Depart- 
ment of Health, Education, and Welfare Appropriation Act, 1968, 
to the Office of Education under the heading “School Assistance in 
Federally Affected Areas” are available for payment to local educa- 
tional agencies in accordance with the provisions of Public Law 874, 
8ist Congress, as amended by sections 201, 203, 204, 205, 206 and 
207 of Public Law 90-247. 


[B-163352] 


Orders—Effective Date—Leave, Delay En Route to New Station 


No legal basis existing for distinguishing between the assignment of a member 
of the uniformed services to nonrestricted and restricted areas for the purpose 
of extending the effective date of permanent change-of-station orders until 
the completion of temporary duty or leave en route, paragraph M3003—1b(1) 
of the Joint Travel Regulations may be amended under 37 U.S.C. 404(b) to 
eliminate the distinction, the revision to conform to the rule in 38 Comp. Gen. 
458 that the effective date of permanent change-of-station orders is the date 
upon which travel must commence to accomplish an ordered change, and that 
the travel is not required to start prior to the performance of temporary duty, 
use of authorized leave, proceed time, and personal convenience delays. There- 
fore, a member’s entitlement to transportation allowances only for dependents 
in existence on the effective date of orders remains unaltered under the revised 
regulation. 


To the Secretary of the Army, June 5, 1968: 


Further reference is made to letter of December 29, 1967, from the 
Under Secretary of the Army, requesting a decision whether para- 
graph M3003-1b(1) of the Joint Travel Regulations may be revised 
to authorize the determination of the effective date of permanent 
change-of-station orders to a nonrestricted or a restricted area on 
the same basis. This request was assigned control No, 68-1 by the 
Per Diem, Travel and Transportation Allowance Committee, 

In his letter the Under Secretary states in substance that under 
item 2 of paragraph M3003-1b(1) of the Joint Travel Regulations 
the effective date of orders involving temporary duty en route to a 
permanent duty station in a nonrestricted area is extended until after 
the completion of temporary duty or leave (if authorized and uti- 
lized), and that under item 3 of that paragraph the effective date 
of orders involving temporary duty en route to a permanent duty 
station in a restricted area is not postponed by such temporary duty 
en route. 

The Under Secretary says that the difference in the method of deter- 
mining the effective date involving two members under permanent 
change-of-station orders, at the same temporary duty station en route, 
appears to create an inequity in entitlement. As an example of this, 
he describes a situation where two members are transferred at the 
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same time, with temporary duty en route at the same station—the 
new permanent station of one member being in a nonrestricted area 
and the other in a restricted area—and they marry while at that tem- 
porary duty station. In those circumstances, he says that only the one 
who is assigned to the new permanent station in the nonrestricted 
area is entitled to reimbursement for travel of his dependent wife. 
The Under Secretary explains that the above-mentioned items 2 
and 3, were based on our decisions, 33 Comp. Gen. 160 and 33 Comp. 
Gen. 332, and were intended primarily to cover circumstances involv- 
ing modification, revocation or cancellation of orders. He suggests 
that since paragraph M7051 of the Joint Travel Regulations now 
provides a firm entitlement in cases where orders are modified, re- 
voked, or canceled, it is no longer necessary to construct the effective 
date of orders as presently provided by the regulations. Accordingly, 
he recommends the revision of paragraph M3003-1b(1) to delete 
item 3 so that it will read as follows: 
b. Effective Date 
(1) Definition. The term “effective date of orders,” unless otherwise 


qualified, means the date of the member’s relief (detachment) from the old 
station ; except: 

1. when leave or delay prior to reporting to the new station is author- 
ized or the member is granted additional travel time to permit travel 
by a specific mode of transportation, the amount of such leave, delay, 
or additional travel time will be added to date of relief (detachment) 
to decermine the effective date; or 

2. when the orders involve temporary duty at one or more places 
en route to a permanent duty station, the effective date, for the purpose 
of dependent travel and shipment of household goods, is the date of 
relief (detachment) from the last temporary duty station plus leave, 
delay, or additional travel time allowed for travel by a specific mode of 
transportation, authorized to be taken after such detachment. 


The Under Secretary requests decision whether paragraph M7051 
of the Joint Travel Regulations obviates the necessity of retaining 
item 3 of paragraph M3003-1b(1) and whether we would be required 
to object to the proposed revision. 

The governing statutory authority, 37 U.S.C. 406, provides generally 
that under regulations prescribed by the Secretaries concerned mem- 
bers of the uniformed services who are ordered to make a permanent 
change of station shall be entitled to transportation allowances for 
their dependents. 

Paragraph M7051, Joint Travel Regulations, provides, under au- 
thority of 37 U.S.C. 406a, that when orders directing a permanent 
change of station are modified after the date travel of dependents 
under the orders is commenced and a new permanent station is desig- 
nated, or the new permanent change-of-station orders are canceled 
or revoked, transportation of dependents at Government expense is 
authorized for travel performed for the distance from the place de- 
pendents commenced travel, to the place at which they received noti- 
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fication of the modification, cancellation, or revocation of orders, and 
thence to the new station or return to the old station, not to exceed 
the distance from the old station to the first-named station and thence 
to the last-named station or return to the old station. 

Paragraph M7060 of the regulations, first appearing in Change 
140, September 1, 1964, provides that when a member acquires a de- 
pendent subsequent to the date of his departure (detachment) from 
his old permanent duty station incident to permanent change-of- 
station orders but on or before the effective date of those orders he will 
be entitled to transportation of such dependent from the place where 
the dependent is acquired to the new permanent station not to exceed 
the entitlement from the old to the new permanent duty station and 
that entitlement is without regard to whether temporary duty is di- 
rected or performed en route or whether either the old or new station 
is within or outside the United States. 

This Office consistently has held that the effective date of orders 
directing a permanent change of station is the date on which travel 
is required to be commenced in order to comply with such orders. 33 
Comp. Gen. 458. Members are entitled to permanent change-of-station 
transportation allowances authorized for dependents only as to de- 
pendents in existence on such effective date. 

Members who acquire dependents after the effective date of their per- 
manent change-of-station orders have not been considered to be mem- 
bers with dependents for the purpose of permanent change-of-station 
transportation allowances. Nothing in the provisions of 37 U.S.C. 
406a purports to alter the basic statutory premise that only members 
with dependents are authorized these transportation allowances, and 
consequently the regulations issued pursuant to those provisions may 
not be viewed as having that effect. Hence, to the extent that the effec- 
tive date of orders is material to the determination of whether a mem- 
ber ordered to make a permanent change of station has a dependent for 
purposes of the provisions of 37 U.S.C. 406(a), we find no basis for a 
conclusion that paragraph M7051 of the Joint Travel Regulations 
obviates the requirement for any of the provisions contained in para- 
graph M3003-—1b of the regulations. 

We have not questioned regulations by the Secretaries concerned 
specifying the items of delay for consideration in determining the 
effective date of permanent change-of-station orders which do not con- 
flict with the legal concept of that date as stated in 33 Comp. Gen. 
458—the date upon which travel must commence in order to accom- 
plish the ordered permanent change of station. It long has been recog- 
nized that such travel is not required prior to the use of authorized 
leave, proceed time, and other delays provided for the member’s per- 
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sonal convenience. In addition, we have not objected to regulations 
delaying the effective date of the orders until the termination of any 
period or periods necessary to perform temporary duty assignments 
required by the orders prior to proceeding to the location of the new 
permanent duty station in an unrestricted area and we see no legal 
basis for an objection to such regulations solely because the new per- 
manent duty station is in a restricted area. 

In our view the proposed revision of paragraph M3003-1b(1) of 
the Joint Travel Regulations comes within the authority vested in the 
Secretaries by 37 U.S.C. 404(b) to prescribe the conditions under 
which travel and transportation are authorized and, accordingly, we 
have no objection to the proposed revision. 


[B-163501] 


Public Health Service—Commissioned Personnel—Retired Pay— 
Concurrent Payments 


An officer of the Public Health Service who receives credit for prior service in 
the Navy and Naval Reserve to determine eligibility for retirement under 42 
U.S.C. 212(a) (3) and to compute his retired pay may not upon reaching 60 years 
of age have the same period of Navy and Naval Reserve service considered in 
determining eligibility to retired pay benefits under 10 U.S.C. 1331, absent specific 
statutory authority. The dual use of the service credits would be inconsistent with 
the pattern of retirement legislation, and neither 10 U.S.C. 1336, authorizing the 
consideration of service credited for retirement purposes in determining eligibil- 
ity for the benefits enumerated in the section, nor any other law would permit 
the dual use of the Navy and Naval Reserve service to provide concurrent pay- 
ments of retired pay from the Navy and Public Health Service. 


To Commander D. G. Sundberg, Department of the Navy, June 7, 
1968: 


Further reference is made to your letter dated January 15, 1968, 
(XO:MTP: mlo, 7220/73872), requesting an advance decision as to 
whether or not former Commander Alfred S. Lazarus, United States 
Naval Reserve, 73872, is entitled to concurrent payments of retired 
pay from the United States Navy and the Public Health Service in 
the circumstances described therein. Your letter was forwarded here 
by second endorsement of the Comptroller of the Navy under date of 
February 6, 1968, and was assigned submission No. DO—N-987 by the 
Department of Defense Military Pay and Allowance Committee. 

It is reported in your letter and enclosures that Mr. Lazarus was 
honorably discharged from the Naval Reserve on August 24, 1954, 
with 22 years, 2 months and 16 days “satisfactory Federal service.” 
It is stated that at the time of his discharge he had met the service 
requirements for entitlement to retired pay as provided in 10 U.S.C. 
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1331(a). He had less than 9 years of extended active duty in the Navy 
and the Naval Reserve. 


Following his service in the Navy and the Naval Reserve, Mr. 
Lazarus served on active duty in the Commissioned Corps of the Pub- 
lic Health Service from October 1, 1954 through March 31, 1966. After 
11 and one-half years of service, by orders dated March 18, 1966, he 
was retired effective April 1, 1966, under the provisions of “Section 
211(a)(3) PHS Act” (42 U.S.C, 212(a)(3)) authorizing retirement 
after 20 years of active service. His retired pay was authorized by 42 
U.S.C. 212(a) (4) (A) and was computed at the rate of 50 percent of 
the basic pay of a director grade officer with over 30 cumulative years 
of service. It is reported that he is currently in receipt of such retired 
pay. You state that for the purpose of retirement eligibility and com- 
putation of retired pay from the Public Health Service, Mr. Lazarus 
was credited with his service in the Navy and the Nava] Reserve. 

You further state that upon attaining 60 years of age, Mr, Lazarus 
submitted his application for retired pay benefits from the Navy pur- 
suant to 10 U.S.C, 1331 and that he was authorized retired pay under 
that law effective November 1, 1967. You say that entitlement to such 
retired pay is based on the inclusion of the same service in the Navy and 
Naval Reserve which was used to determine his retirement eligibility 
and rate of retired pay from the Public Health Service. 

You ask whether or not the officer is entitled to retired pay from the 
Navy under the provisions of 10 U.S.C. 1331 and the holding in our 
decision reported at 44 Comp. Gen. 235 in addition to retired pay as a 
Public Health Service officer. If our reply is in the affirmative, you 
express doubt as to whether the officer may be credited with the same 
Navy and Naval Reserve service toward his retirement eligibility and 
in the computation of his retired pay under both 10 U.S.C. 1331 and 
42 U.S.C. 212. 

In our decision of October 29, 1964, 44 Comp. Gen. 235, cited in your 
letter, the issue presented was whether active service as a commissioned 
officer in the Reserve Corps of the Public Health Service may be in- 
cluded by an officer of the Navy in determining eligibility for retire- 
ment and in the computation of retired pay under the provisions of 10 
U.S.C. 6323—which law authorizes the retirement of an officer of the 
Navy or the Marine Corps after completing more than 20 years of 
active service as there indicated. We said that since the term “Armed 
forces” as defined in 10 U.S.C. 101(4)—and the other statutory provi- 
sions of Title 10 there cited—did not include the Public Health Service 
or the Reserve Corps of the Public Health Service, and since the term 
“uniformed services” as defined in 37 U.S.C. 101(3) includes the Pub- 
lic Health Service, it was evident that Congress was fully aware and 
did not intend that the Public Health Service should be considered as 
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coming within the scope of the term “Armed forces” as used in Title 10, 
U.S. Code. 


We concluded that the officer there mentioned could not include his 
active service in the Reserve Corps of the Public Health Service to 
establish eligibility for retirement as an officer of the Regular Navy 
under the provisions of 10 U.S.C. 6323 (a) and (b). We did say, how- 
ever, that because of the provisions of 10 U.S.C. 1405(3), the officer’s 
commissioned service in the Reserve Corps of the Public Health Serv- 
ice may be included in determining the multiplier factor prescribed in 
10 U.S.C. 6823(e). There is nothing in that decision, however, to sup- 
port the view that concurrent payment of retired pay is authorized 
from the Navy and the Public Health Service in the situation 
presented, 

A commissioned officer of the Public Health Service is considered a 
member of the uniformed services for basic pay purposes (37 U.S.C. 
201(a)). Such an officer is entitled to include his active service in any 
of the uniformed services (42 U.S.C. 212(d) (1)) to establish eligibility 
for retirement for length of service as a Public Health Service officer 
under 42 U.S.C. 212(a) (3). 

Chapter 67, Title 10, U.S. Code (sections 1331-1337), authorizes 
payment of retired pay for non-Regular members and former members 
of the uniformed services who otherwise meet the age and service 


requirements there mentioned. The same period of time that is credit- 
able as service for retirement purposes under chapter 67 of Title 10 
may also be creditable, within specific statutory provisions, in deter- 
mining eligibility for certain other retirement benefits. Section 1336, 
Title 10, U.S. Code, provides : 


No period of service included wholly or partly in determining a person’s right 
to, or the amount of, retired pay under this chapter may be excluded in deter- 
mining his eligibility for any annuity, pension, or old-age benefit, under any other 
law, on account of civilian employment by the United States or otherwise, or in 
determining the amount payable under that law, if that service is otherwise 
properly credited under it. 

The quoted provision (section 305) was added to the Mouse bill 
during the course of the hearings before the Committee on Armed 
Services, United States Senate, dated May 20 and 27, and June 8, 1948, 
on H.R, 2744—which became the act of June 29, 1948—and the purpose 
for such amendment was explained by the Chairman on page 76 of 
those hearings as follows: 

The purpose of that amendment is to make sure that a Federal employee who 
has worked as a civilian all of his life, and starts to retire at age 60, and who 
might simultaneously also qualify for a Reserve retirement, would be entitled to 
both his civilian and Reserve retirement. 

Thus it will be seen that the purpose of section 1336 was to make sure 
that receipt of retirement pay under chapter 67 in no way interferred 
with payment of the other benefits mentioned in that section. 
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While on active duty as a commissioned officer of the Public Health 
Service, Mr. Lazarus was entitled to pay and allowances as provided 
for other members of the uniformed service (see Title 37, U.S. Code, 
and 42 U.S.C. 210(a)) and it appears that when he retired from that 
service he used his naval service not only to establish his eligibility for 
retirement but also in computing his retired pay. To permit Mr. 
Lazarus to use his naval service again in determining eligibility for 
retirement under chapter 67 would be entirely inconsistent with the 
pattern of retirement legislation. Neither section 1336 nor any other 
law of which we are aware would permit him to use his naval service 
for such a dual purpose. 

It is our view that in the absence of a statute expressly authorizing 
the crediting of the same period of military service for purposes of 
determining eligibility for retirement pay under both 10 U.S.C. 1331 
and 42 U.S.C. 212 (compare 5 U.S.C. 8332(c)), there would be no 
basis for crediting Mr. Lazarus with his Navy and Naval Reserve serv- 
ice so as to entitle him to retired pay under 10 U.S.C. 1331 when the 
same service has already been credited to him in determining his right 
to the retired pay which he is receiving as a commissioned officer of 
the Public Health Service. The first question presented is answered in 
the negative and for that reason no answer is required to the other 
questions, 


[B-163755] 


Pay—Retired—Disability—Basic Pay Requirement for Entitlement 


An enlisted man released from active duty for training on April 22, 1966, as 
not fit for full duty due to an ankle injury incurred on April 15 in line of duty 
who failed to report for follow-up medical treatment and performed regular in- 
active duty training drills prior to placement on the Temporary Disability Re- 
tired List on December 15, 1967 under 10 U.S.C. 1202, may not be paid disability 
retired pay under 10 U.S.C. chapter 61, the right of the non-Regular member 
to pay and allowances not having been established by a showing of the continued 
existence of a disability, the requisite of a basic pay status was absent at the 
time the disability determination was made. 


To C. C. Gordon, United States Coast Guard, June 7, 1968: 


Further reference is made to your letter of February 29, 1968, re- 
questing a decision whether Fireman Ford M. Meyers, 2065 087, 
USCGR, may be paid disability retired pay under the provisions of 
chapter 61, Title 10, U.S. Code. 

Fireman Meyers enlisted in the U.S. Coast Guard Reserve on Octo- 
ber 7, 1965, for a period of 6 years. On October 25, 1965, he was 
assigned initial 6 months active duty for training. On April 15, 1966, 
he injured his ankle, which was determined to have been incurred 
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in the line of duty and not as a result of misconduct. He was released 
from active duty for training on April 22, 1966, following a recom- 
mendation of an investigating officer that he be released from active 
duty for training as not fit for duty. An endorsement on the orders 
releasing Fireman Meyers from active duty stated that he was not 
physically fit for full duty, although fit for travel to his home. 

You say that administrative regulations of the Coast Guard require 
endorsement of active duty for training orders to show termination 
of duty and that continued treatment and/or hospitalization is being 
rendered pursuant to 10 U.S.C. 6148; that a notice of eligibility for 
benefits there provided for was issued on November 3, 1966; and that 
the record does not show the date hospitalization was terminated. A 
letter of November 21, 1966, from the Medical Officer in Charge of the 
USPHS Hospital at Memphis, Tennessee, indicates that Meyers was 
treated for his injury on June 2, 1966; that he was advised to return to 
that hospital again on June 13, 1966, which he failed to do, and again 
on October 31, 1966; and that Meyers’ condition or symptoms between 
June 3 and October 31, 1966, are unknown, as he was not under treat- 
ment there and he did not return as requested for follow-up evalua- 
tion. That medical officer’s letter recommended that Meyers be ordered 
to appear before a Board of Medical Survey. 

On February 10, 1967, the Board of Medical Survey recommended 
that he appear before a Physical Evaluation Board, which recom- 
mendation was approved by the Commandant on March 9, 1967. You 
say that the record fails to indicate the date on which Meyers was “fit 
for duty” or resumed his normal civilian pursuits, and that he testified 
during the Physical Evaluation Board proceedings that he was unable 
to retain his civilian occupation following his release to inactive duty 
and that he had difficulty in obtaining work for any reasonable period 
of time on account of his disability. The record indicates, however, 
that he performed inactive duty training (drills) on May 4, June 2, 
July 3, August 4, September 2, October 4, November 4, and Decem- 
ber 4, 1966, but there is no record that he performed any drills during 
the calendar year 1967. 

Active duty for training orders were issued to Meyers for the period 
February 1 to 10, April 25 to 26 and May 3, 1967, to appear before the 
Physical Evaluation Board. On November 30, 1967, the Commandant 
approved his temporary disability retirement effective December 15, 
1967, and orders issued December 5, 1967, informed Meyers of his 
placement on the Temporary Disability Retired List effective Decem- 
ber 15, 1967, under the provisions of 10 U.S.C. 1202. Your request for 
decision is made because of the doubt that Meyers could be considered 
entitled to receive basic pay when the determination of his qualifica- 
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tion to be placed on the temporary disability retired list was made. 

Your letter recognizes the necessity under the provisions of 10 
U.S.C. 1201, 1202, and 1203 that the Secretary make the requisite dis- 
ability retirement determinations while the member is entitled to 
receive basic pay. 30 Comp. Gen. 409, 414; 46 id. 867. A member who 
incurs a disability in line of duty under those provisions of law which 
entitle him to pay and allowances during his disability under the pro- 
visions of 37 U.S.C. 204 (g), (h), or (i), is regarded as “entitled to basic 
pay” within the meaning of 10 U.S.C. 1201, 1202, and 1203. 833 Comp. 
Gen. 339. We have consistently held, however, that a member is not 
entitled to active duty pay and allowances solely by virtue of orders 
recalling a member to active duty for the purpose of providing medical 
treatment, hospitalization, and institution of retirement proceedings 
and that such orders do not satisfy the basic pay status requirement for 
disability retirement proceedings. See 26 Comp. Gen. 107; 27 id. 490; 
33 id. 339. 

The provisions of 37 U.S.C. 204 (g), (h) and (i) stem from the act 
of June 20, 1949, ch. 225, 63 Stat. 201, which provided that a non- 
Regular member of the armed services who is disabled by injury 
incurred in line of duty should receive the same pensions, compen- 
sation, death gratuity, retirement pay, hospital benefits and pay and 
allowances as prescribed by law or regulation for members of the 
Regular services. The statute contemplated that the services will pro- 
vide the necessary hospital and medical care and disability retirement 
or severence benefits to non-Regular members as are extended to Regu- 
lars and to that end should make the necessary determinations with 
reasonable promptness following the injury. 43 Comp. Gen. 733 ; 33 éd. 
339, 346 ; 47 id. 531. 

While Meyers was released from active duty as not fit for full duty, 
he was directed upon arrival at his home to contact Commander, 
Second Coast Guard District in St. Louis, Missouri, for instructions 
regarding further medical treatment. However, notwithstanding such 
indications of a physical disability, he was permitted to and did per- 
form inactive duty training duty drills once a month from May 
through December 1966, and failed to follow the directive that he 
report to the USPHS Hospital in Memphis on June 13, 1966. 

In decision of March 4, 1958, 37 Comp. Gen. 558, we said that— 

* * * where the injury is such as not to warrant or suggest the institution of 
disability retirement proceedings at the date of termination of hospitalization, 


payment of pay and allowances after that date would not appear to be justified 
in the absence of a showing of physical disability to perform military duty. 


We there concluded that when such a member is returned to a duty 
status, the matter is too doubtful to warrant our approval of payment 
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of pay and allowances even though the duty recommended be of a 
limited or restricted nature. 

Here the member not only failed to undergo all of the service- 
provided medical treatment he was directed to receive, but he also per- 
formed regular inactive duty training drills. While the statute contem- 
plates that the non-Regular members of the armed services will be 
entitled to the same medical care and disability retirement benefits 
accorded Regulars, we doubt that the Congress intended that a con- 
tinuing pay status, the extent of medical care and the institution of 
retirement proceedings should be influenced in any way by the discre- 
tion and convenience of the non-Regular member. 

In the case of Regular members the duty status, treatment, and the 
institution of retirement proceedings is entirely within the control of 
the military services. We do not think that the Congress intended that 
non-Regular members should, by postponing treatment or examina- 
tion, extend the period of entitlement to full pay and allowances thus 
permitting the continued payment of such compensation when the 
right thereto has not been clearly established by a showing of the con- 
tinued existence of the disability. The Congress intended that. prompt 
action be taken to institute disability retirement proceedings if appro- 
priate or that a final determination disposing of the case be made 
within a reasonable time under conditions where the services may 
properly undertake appropriate action. 

In the circumstances of this case we think that the disability status 
of the non-Regular member is not sufficiently established to warrant a 
conclusion that he continued to be entitled to pay and allowances until 
a determination was made that he met the requirements of the law 
entitling him to be placed on the Temporary Disability Retired List 
with disability retirement pay. Since it is not established that he was 
in a basic pay status at the time such determination was made, your 
question is answered in the negative. 


[B-164174] 


Officers and Employees—Severance Pay—Withholding—Pending 
Disability Retirement Action 


The fact that an employee was separated by a reduction-in-force action on the 
same day he applied for disability retirement affords no basis to withhold pay- 
ment of the severance pay authorized in 5 U.S.C, 5595 pending action on the dis- 
ability retirement without the employee's consent. If the employee does not 
consent after being informed that upon approval of his retirement, his annuity 
begins the day following separation and he will be required to refund any 
severance pay received, absent approval of the retirement application, payment 
of severance pay to the former employee may be certified. 
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To Helen S. Groff, Interstate Commerce Commission, June 7, 1968: 


Reference is made to your letter of April 26, 1968, reference MDB, 
requesting an advance decision as to whether a voucher for severance 
pay in favor of Carl J. Rasmussen, a former employee of your Com- 
mission, may be certified for payment. 

The employee was separated April 5, 1968, by a reduction-in-force 
action. The voucher represents severance pay for the period April 7 
through 20, 1968, as authorized by section 9 of Public Law 89-301, 
5 U.S.C. 5595. You state there is doubt as to the employee’s entitlement 
to severance pay since he filed an application for disability retirement 
on April 5, 1968, and Public Law 89-301 does not authorize severance 
pay for an employee who is entitled to an immediate annuity at the 
time of separation from the service. 

Section S14-10, Federal Personnel Manual Supplement 831-1, pro- 
vides in pertinent part as follows: 

An immediate retirement annuity of any type begins on the day following the 
employee’s separation, or on the day after the employee’s salary ceases and he 
meets the service and age (or disability) requirements. * * * 

If the employee’s application for disability retirement is approved 
his annuity will begin on the day following his separation in accordance 
with the regulation cited above and he will be ineligible to receive 
severance pay. Also, should the employee be paid severance pay and 
his disability retirement application be approved later he would be 
required to repay the sum of any amounts paid. Nevertheless, we are 
not aware of a basis to withhold payment of the severance pay pending 
action on the disability retirement application without the employee’s 
consent. We suggest, therefore, that the employee be advised of the 
situation and asked whether he is agreeable to having the severance 
pay withheld until action on his retirement application has been com- 
pleted. Also, in view of the circumstances it would seem to be appro- 
priate to request the Civil Service Commission to expedite action on the 
disability retirement application. 

Accordingly, unless the retirement application has been approved, 
or the employee consents to a withholding of the severance payment, 
the voucher returned herewith may be certified for payment. 


[B-164259] 


Mileage—Travel by Privately Owned Automobile—Dependents— 
More Than One Automobile—Advance Travel 


An employee whose dependents, prior to the effective date of his transfer, travel 
to his new duty station by privately owned automobile to enroll the children 
in a full-school term at the new station having been paid 12 cents per mile for 
his travel by automobile may be authorized additional reimbursement at the rate 
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of 4 cents per mile under paragraph C6156, Joint Travel Regulations, which pro- 
vides 16 cents per mile for the use of two automobiles, notwithstanding the regu- 
lations do not contain an example involving a family traveling earlier than the 
employee, the advanced travel for the purpose of school enrollment having been 
administratively approved as an acceptable reason for authorizing the use of 
two automobiles. 

To Captain Jan W. Brassem, Department of the Air Force, June 7, 


1968: 


This refers to your letter of February 2, 1968, reference BCRF, 
requesting our decision as to whether a voucher for $30.60 in favor of 
Mr. Harvel H. Brown, an employee of your agency, may be paid. 

By orders dated August 18, 1967, Mr. Brown was transferred from 
Whiteman Air Force Base, Missouri, to Ellsworth Air Force Base, 
South Dakota, effective October 1, 1967. The orders authorized reim- 
bursement of expenses under Public Law 89-516, 80 Stat. 323, 5 U.S.C. 
5724, including those for shipment of household goods in anticipation 
of a permanent change of station. 

The employee’s dependents traveled to the new station by privately 
owned automobile during the period August 28 through 30, 1967, so 
that the employee’s children could start a full term of school at the new 
duty station. The employee, who traveled by automobile during the 
period October 2 through 4, 1967, was paid an allowance for travel by 
one automobile at the rate of 12 cents per mile for 765 miles. He now 
seeks additional reimbursement at the rate of 4 cents per mile on the 
ground that 16 cents per mile can be authorized for the use of two 
automobiles. 

You state that paragraph C6156, Joint Travel Regulations (JTR), 
which outlines conditions under which the use of a second vehicle may 
be authorized, cites an example involving a family traveling at a later 
date than the employee. However, since the regulations do not contain 
an example where the family travels earlier than the employee, you 
express doubt as to whether the voucher may be paid. Paragraph 

46156, JTR, is in accord with subsection 2.3b, Bureau of the Budget 
Circular No, A-56, revised October 12, 1966. 

We note that before 1966 the regulations cited did not include spe- 
cific examples covering the use of two automobiles, although reimburse- 
ment for such use was proper under certain circumstances prior to 
1966. See 32 Comp. Gen, 342 ; 38 id. 542. 

We believe the examples in the regulations were intended to illus- 
trate the normal] circumstances under which the members of the family 
could travel separately when the Government’s interest so required, 
and do not preclude reimbursement for separate travel in a situation 
such as here involved. We note that prior to the promulgation of the 
cited regulations mileage for the use of two automobiles was authorized 
when the employee’s dependents traveled to the new station before 
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him because it was necessary for members to be at the old and new sta- 
tions to properly handle the sale of the residence at the old station and 
the purchase of a resident at the new station. See B-137998, Decem- 
ber 9, 1958. 

In view of the above and since an administrative official has approved 
the advance travel for the purpose of school enrollment as an accept- 
able reason for the authorization of two automobiles, the voucher which 
is returned herewith may be paid if otherwise proper. 


[B-164281] 


Pay—Retired—Grade, Rank, Etc., at Retirement—Service in 
Higher Rank Than at Retirement 

The holding in Harry Russell Miller v. United States, 180 Ct. Cl. 872, that a retired 
enlisted member of the Coast Guard is entitled under 14 U.S.C. 362 to compute his 
retired pay on the basis of a higher grade satisfactorily held in the Navy should 
not be extended to similar or related statutes. The matter is too doubtful to war- 
rant extending the rule of the case in view of the reservation expressed by the 
court concerning the correctness of General Accounting Office decisions under 
section 511 of the Career Compensation Act that a retired member of one branch 
of the uniformed services who held a higher grade in another branch of the serv- 
ice is not entitled to retired pay computed on the pay of the higher grade, and 
the differences between the various statutes. 


To the Secretary of Defense, June 10, 1968: 


Reference is made to letter of May 7, 1968, from the Assistant Secre- 
tary of Defense (Comptroller) requesting a decision as to whether the 
Court of Claims decision in Harry Russell Miller v. United States, 180 
Ct. Cl. 872, in any way affects our decision of July 8, 1953, 33 Comp. 
Gen. 10, as modified by our decision of April 3, 1967, 46 Comp. Gen. 727, 
that, with certain exceptions, retired pay of a military member may not 
be based upon a higher grade previously held by him in a branch of the 
Armed Forces other than that in which serving at the time of retire- 
ment. A discussion pertaining to the question is contained in Depart- 
ment of Defense Military Pay and Allowance Committee Action No. 
413. 

In 33 Comp. Gen. 10 we held that a member of the uniformed serv- 
ices who is retired or separated from the service for physical disability 
under the provisions of section 402(d), ch. 681, 63 Stat. 816, 37 U.S.C. 
272(d) (1952 ed.), or section 403, 63 Stat. 820, 10 U.S.C. 1212 (1958 
ed.), of the Career Compensation Act of 1949, and who satisfactorily 
held a higher rank, grade, or rating in a branch of the service other 
than that from which retired or separated, is not entitled to retired 
pay or severance pay computed on the active duty pay of such higher 
rank, grade, or rating. 
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In Friestedt v. United States, 173 Ct. Cl. 447 (1965), the Court of 
Claims held that an enlisted member of the Air Force retired for 
disability was entitled, when advanced on the retired list under 10 
U.S.C. 1372 (2), to the highest grade (first lieutenant) in which he had 
served satisfactorily in the Army (when the Air Corps was an integral 
part of the Army), and that therefore he was entitled to compute his 
retired pay on the pay for the grade of first lieutenant. 

We held in decision of April 3, 1967, 46 Comp. Gen. 727, that the 
conclusion of the Court of Claims in the Friestedt case, that a member 
of the armed services who served in a higher grade in a branch of the 
Army other than the Air Corps before September 26, 1947, when the 
Air Force was established may, upon retiring from the Air Force, 
have that service considered by the Secretary of the Air Force in de- 
termining the member’s grade under 10 U.S.C. 1372, warrants modifica- 
tion of our decision in 33 Comp. Gen. 10 only to the extent stated in the 
later decision. 

In Miller v. United States the Court of Claims held that a retired 
enlisted member of the Coast Guard is entitled under the provisions of 
14 U.S.C. 362 to compute his retired pay on the basis of a higher grade 
in which he had previously served satisfactorily in the Navy. The 
Committee Action states that in so holding the court reasoned that it 
would not be unreasonable to take the position that Congress intended 
retirement benefits to be based upon the highest military grade held, 
even though such grade was not held in the service from which retired. 

The court stated that its conclusion is not undermined by the fact that 
Congress had declined on several occasions to amend Title 14 so as to 
permit retirement based upon the highest grade held in any service. 
The court said that such congressional inaction in the absence of any 
administrative or judicial construction of section 362 cannot support 
an inference that the statute would not permit retirement based upon 
the highest rank attained in any service and that the absence of positive 
legislative response to the suggested amendment could be attributed as 
readily to a view that the statute already sanctioned retirement from 
any service as it could to the view that the statute speaks only to a 
“same service” requirement. 

The court further observed that, in order to determine whether the 
member’s service in another branch was “satisfactory,” the Secretary 
of the Treasury need do no more than address an inquiry to the Secre- 
tary of the service concerned, The Committee Action observes that 14 
U.S.C. 362, the statute involved in the M/i//er case, has not been specifi- 
cally considered in our decisions and its wording is not exactly the 
same as that of the statutory provisions involved in our decisions, but 
concludes that “the Miller rationale is basically inconsistent with the 
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reasoning of the Comptroller General in 833 Comp. Gen. 10 and related 
rulings.” 

The plaintiff Miller was retired from the Coast Guard on February 1, 
1950, in his highest Coast Guard grade. He claimed entitlement to in- 
creased retired pay based upon a higher grade he had held many years 
earlier in the United States Navy. His suit was decided in his favor 
by virtue of the language contained in the applicable statute, 14 U.S.C. 
362, referred to by the court as setting forth “* * * the general propo- 
sition that the retirement pay of regular enlisted Coast Guard personnel 
shall be on the basis of the highest grade or rating while on active duty.” 
In the following sentence the court restricted the scope of its decision 


in the Miller case by setting forth the sole and basic point at issue as 
follows: 


The question presented is whether the statute permits the computation of 
retirement pay on the basis of a higher rating held in a service other than that 
from which retired. 


The statutory provisions involved in the Miller case, refer only to the 
“highest grade or rating held * * * while on active duty in which, as 
determined by the Secretary, his performance of duty was satisfac- 


tory.” While that language is somewhat similar to the language of 
section 511 of the Career Compensation Act, 37 U.S.C. 311 (1958 ed.), 


for example, we consistently have held in cases involving that section 


that a retired member of one branch of the uniformed services who 


held a higher grade in another branch of the uniformed services is 
not entitled to retired pay computed on the pay of such higher grade. 
See 29 Comp. Gen. 437; 32 id. 425; 33 id. 10. Compare 42 id. 244. In 


footnote 7 to the Miller decision the court noted that section 362 of the 
Coast Guard law does not cover the same subject matter as section 511 
of the Career Compensation Act and stated that it did not express an 
opinion on the correctness of the decisions of this Office respecting 
section 511. 

In view of the reservation of the Court of Claims in the Miller case 


concerning the correctness of our decisions under section 511 of the 
Career Compensation Act and the differences between the various 
statutes, we think that the matter is too doubtful to warrant our hold- 


ing that the rule in the Miller case should be extended to similar or 
related statutes. The question presented is answered in the negative. 


[B-130608] 


Mileage—Military Personnel—As Being in Lieu of All Other Ex- 
penses—Sufficiency of Allowance 


The insufficiency of the mileage allowance paid to a member of the uniformed 
services for travel on the day of arrival at an overseas permanent duty station 
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to cover the expenses of hotel accommodations provides no basis to amend para- 
graph M43803-2c(4) of the Joint Travel Regulations to authorize payment of 
a temporary lodging allowance for day of arrival without regard to mileage 
entitlement. Both allowances designed for the same purpose—the mileage al- 
lowance rate including lodging and subsistence—payment of both allowances 
for the same day would constitute a double allowance. 

Station Allowances—Military Personnel—Temporary Lodgings— 
Day of Arrival at Duty Station 

Reimbursement to a member of the uniformed services for hotel expenses in- 
curred on day of arrival at an overseas permanent station may not be authorized 
by amendment to paragraph M4308-2c(4) of the Joint Travel Regulations to 
provide payment of a temporary lodging allowance or mileage, whichever is 
greater. The member in a travel status on day of arrival at his overseas station 
is only entitled to travel allowances on that day, entitlement to a temporary 
lodging allowance, considered a permanent station allowance, commencing the 
day after arrival and, therefore, waiver of mileage entitlement by the member 


would not operate to entitle him to a temporary lodging allowance on the day of 
arrival. 


To the Secretary of the Air Force, June 11, 1968: 


Further reference is made to letter of March 25, 1968, from the 
Under Secretary of the Air Force requesting a decision whether para- 


graph M4303-2c(4) of the Joint Travel Regulations may be amended 


to provide either (a) temporary lodging allowance without regard to 
entitlement to mileage, or (b) temporary lodging allowance or mileage, 


whichever is greater, on day of arrival at permanent duty station 


overseas. The request was assigned PDTATAC Control No. 68-17 by 


the Per Diem, Travel and Transportation Allowance Committee. 
The Under Secretary says that these alternative changes were 
recommended by the Department of the Navy based on a situation in- 


volving the Yokosuka-Tokyo area of Japan. He says that all new 


arrivals in that area normally travel at personal expense from the 
port of debarkation to the member’s duty station and since the mem- 
ber is entitled to mileage for his travel, he is not entitled to temporary 
lodging allowance for himself for that day. He says that, as an 


example, the Department of the Navy cites the case of a member with 
one dependent in which, on day of arrival, mileage allowance of $2.82 
for the member and temporary lodging allowance of $9 for the depend- 
ent would be payable. It is conténded that such amounts would not 
cover the expenses incurred on that day by the member and his depend- 
ent for occupancy of hotel accommodations. 

In his discussion of part (a) of the question the Under Secretary 
refers to 36 Comp. Gen. 753, in which » held that under applicable 
statutory provision, mileage is one of the mutually exclusive methods 
of payment for travel; that it is intended to cover expenses of tempo- 
rary lodging and, therefore, the payment of mileage and per diem 


for the same day, even though not for the same part of the day, is 
precluded. 


313-968 O-69— 48 








726 DECISIONS OF THE COMPTROLLER GENERAL [47 


He says that the mileage allowance is established at a rate to 
meet the more than normal expenses incurred incident to travel in- 
cluding lodging and subsistence and that the temporary lodging allow- 
ance, although a permanent station allowance, is a per diem prescribed 
to partially reimburse a member for the more than normal expenses in- 
curred at hotels or hotel-like accommodations and public restaurants 
on initial arrival at an overseas station. Since both allowances are 
designed for the same purpose doubt exists as to whether both mileage 
and temporary lodging allowance may be paid for the day of arrival. 

The Under Secretary suggests that an affirmative answer to part (b) 
of the question would not appear to be precluded in case the member 
may waive his entitlement to mileage in favor of temporary lodging 
allowance on day of arrival if the latter exceeds the former. In this 
connection, he cites 30 Comp. Gen. 480 as supporting the proposition 
that waiver of travel allowance if supported by proper consideration, 
constitutes a valid contract. 

Section 405 of Title 37, U.S. Code, provides as follows: 

Without regard to the monetary limitations of this title, the Secretaries con- 
cerned may authorize the payment of a per diem, considering all elements of 
the cost of living to members of the uniformed services under their jurisdiction 
and their dependents, including a cost of quarters, subsistence, and other nec- 
essary incidental expenses, to such a member who is on duty outside of the 
United States or in Hawaii or Alaska, whether or not he is in a travel status. 
However, dependents may not be considered in determining the per diem 
allowance for a member in a travel status. 

Paragraph M4303 of the Joint Travel Regulations, issued pursuant 
to those statutory provisions, provides that temporary lodging allow- 
ances are authorized, within prescribed limitations, for the purpose 
of partially reimbursing a member for the more than normal expenses 
incurred at hotels or hotel-like accommodations and public restaurants, 
upon initial arrival at an overseas station until permanent quarters 
are available. Paragraph M4303-—2a of the regulations provides that 
the allowance is payable for any day within prescribed time limits 
when Government quarters are not furnished the member, his depend- 
ents, or the member and his dependents, if with dependents, and the 
member is required to secure hotel or hotel-like accommodations and 
he, his dependents, or both, occupy accommodations at personal 
expense. As the Under Secretary says, this is a permanent station 
allowance. It does not accrue to members in a travel status. See 45 
Comp. Gen, 689. It is, however, a per diem, payable for essentially the 
same purposes as a travel per diem allowance. 

Paragraph M4303-2c(4) of the regulations provides that when a 
member with dependents is entitled to travel per diem with no deduc- 
tion for quarters, or mileage on day of arrival, no entitlement to tempo- 
rary lodging allowance for the member himself exists on that day. 
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This provision is based on the fact that travel allowances (per 
diem and mileage) are provided to cover increased lodging and sub- 
sistence or costs of members in a travel status and, generally, the 
day of arrival at the permanent station is regarded as a day of travel. 

Since the purpose for which the member is paid mileage on day of 
arrival includes the purpose for which the temporary lodging allow- 
ance is payable, it seems apparent that the payment of both for the 
same day would, as in the case of travel per diem, constitute a double 
allowance. In addition to that aspect of the matter we are not aware of 
any legal basis on which overseas permanent station per diem allow- 
ances may be authorized for members in a travel status en route to the 
permanent station. Accordingly, in our opinion, there is no basis on 
which the regulations may be amended to authorize payment of the 
temporary lodging allowance to a member in a travel status on the day 
of arrival at the overseas station without regard to entitlement to 
mileage. 41 Comp. Gen. 453. 

As to part (b) of your question, since, as indicated above, the mem- 
ber is in a travel status on the day of arrival at his permanent overseas 
station he is entitled to travel allowances on that day and entitlement 
to permanent station allowances for himself does not commence until 
the next day. 40 Comp. Gen. 71; 41 éd. 453. Thus, regardless of the 
validity of any waiver of travel allowance such a waiver could not 
operate to entitle the member to temporary lodging allowance on the 
day of arrival. 

The question is answered in the negative. 


[B-164270] 


Officers and Employees—Transfers—Relocation Expenses—House 
Purchase—Loan Assumption Fee 


The fee collected from veterans under 38 U.S.C. 1818(d) by the Veterans 
Administration as a condition precedent to the guarantee of a loan which 
was paid by an employee incident to the purchase of a house in connection with 
a transfer of duty station may be reimbursed to him as a fee or charge similar 
to loan application or lender’s loan origination fees within the purview of 
section 4.2d, Bureau of the Budget Circular No. A-56, revised October 12, 1966. 


To John W. Sharp, National Aeronautics and Space Administration, 
June 12, 1968: 


Your letter of April 28, 1968, reference AD-RFM-21B, enclosing a 
voucher for $150 in favor of Mr. Melvin G. Olsen, an employee of 
the National Aeronautics and Space Administration, requests our 
decision whether the voucher may be certified for payment. 
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The amount of the voucher represents an item of expense incurred 
by Mr. Olsen in the purchase of a dwelling house at Merritt Island, 
Florida, incident to the change of his official station to the Kennedy 
Space Center. 

The item of expense described in your letter as a “Veterans Adminis- 
tration Funding Fee” is shown by the closing statement in the real 
estate transaction as being equal to one-half of 1 percent of the loan 
guaranteed by the Veterans Administration. 

The fee is understood by us to be that required by 38 U.S.C. 
1818(d) which must be collected from the veteran by the Veterans 
Administration as a condition precedent to the guarantee of the loan. 
Thus, it may be reimbursed to the employee as a fee or charge similar 
to loan application or lender’s loan origination fees within the pur- 
view of section 4.2d, Bureau of the Budget Circular No. A-56, revised 
October 12, 1966. 

The voucher transmitted with your letter is returned herewith and 
may be certified for payment if otherwise correct. 


[B-164186] 
Pay—Additional—Hazardous Duty—More Than One Incentive Pay 


Qualified parachute riggers in a jump status who are part of a unit assigned a 
mission involving the development, testing, and evaluation of parachutes and 
related equipment do not perform multiple hazardous duties to entitle them to 
the flight pay prescribed in 37 U.S.C. 301(e) in addition to parachute pay. The 
in-flight duties of the members who load, inspect, rig, drop, and study experi- 
mental equipment are not related to aircrew duties within the meaning of 
87 U.S.C. 301(a) (1) and (4), and the members neither performing two or more 
hazardous duties simultaneously or in rapid succession are not entitled to retain 
the dual hazardous pay received for aviation and parachute duties, and, there- 
fore, the erroneous flight payments made to them should be recovered. 


To Lieutenant J. E. Hatfield, Department of the Navy, June 13, 
1968: 


Reference is made to your first endorsement dated March 26, 1968, 
on letter of the Commanding Officer, U.S. Naval Aerospace Recovery 
Facility, El Centro, California, dated March 21, 1968, forwarded 
here by second endorsement of the Comptroller of the Navy dated 
April 29, 1968, requesting an advance decision as to the legality of 
authorizing dual hazardous duty pay to certain members of his com- 
mand who are stated to be performing test parachutist duties and 
aircrew duties in the circumstances described below. The request has 
been assigned Submission Number DO-N-993 by the Department of 
Defense Military Pay and Allowance Committee. 

It is stated that the Naval Aerospace Recovery Facility, as the 
U.S. Navy portion of the Department of Defense Joint Parachute Test 
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Facility, “is assigned the mission to conduct development, test, and 
evaluation of parachutes and related assemblies; human escape 
methods and systems; retardation and recovery systems and rescue, 
survival and personnel safety equipment; stabilization, retardation 
and recovery systems for laydown type weapons, aircraft, missile and 
capsule assemblies ; special logistics aerial delivery methods, techniques 
and equipment.” The Parachute Department supports this mission 
in various manners including packing, rigging, fabrication, drop 
testing, and live jumping. 

Due to the nature of the mission certain duties are performed in 
flight in addition to parachute jumping, including jumpmaster, air- 
borne drop controller, loadmaster, and airborne experimental equip- 
ment inspector. Enlisted men assigned to these duties who are rated 
parachute riggers under orders to duty involving parachute jumping 
were issued temporary or indefinite flight orders “to duty in a flying 
status involving operational or training flights as a crew member/ 
noncrew member.” It appears that such personnel were paid dual 
hazardous duty payments during 1965, 1966, and 1967, and that during 
the 1965 and 1966 administrative audit, supporting documents used 
to justify dual payments were not questioned. However, report of an 
on-site examination of documents supporting payment of military 
pay and allowances dated October 10, 1967, noted discrepancies in 
the payment of aviation pay for the following reasons: 

Investigation of procedures utilized concerning payment of incentive pay dis- 
closed that enlisted qualified parachutists attached to the Naval Aerospace Recov- 
ery Facility were credited with dual hazardous pay for aviation and parachute 
pay. Verification of supporting evidence to substantiate proper entitlement to dual 
hazardous pay involving aviation and parachute duties revealed that the para- 
chutists concerned are only entitled to parachute pay. 

The enlisted personnel involved are qualified parachutists and the in-flight 
duties performed were incidental to preparation of performing a successful Jump 
involving testing, research, and development of parachute techniques. Therefore, 
orders to duty involving flying should not have been issued and the members 
concerned are not entitled to aviation pay. 

You say that these dua] payments ceased at the time of the audit and 
that you have held checkage on previous payments in abeyance pending 
our decision on the matter. 

Prior to October 1, 1963, a member of the uniformed services was en- 
titled to be paid only one incentive pay for hazardous duty, as author- 
ized by subsection (e) of 37 U.S.C. 301, then in effect, for any period 
of time during which he met the qualifications for more than one incen- 
tive pay. By section 8 of the act of October 2, 1963, Public Law 88-132, 
77 Stat. 216, subsection (e) was amended to allow not more than two 
payments of hazardous duty incentive pay for a period of time during 
which a member qualifies for more than one payment of that pay. 
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The legislative history of the 1963 amendment shows that the com- 
mittees considering the bill, which became Public Law 88-132, were 
greatly concerned that the proposed legislation could be abused and a 
representative of the Department of Defense gave assurance that the 
provision for dual hazardous duty pay would be implemented by regu- 
lation in such a way as to prevent any possible abuses. 

Section 112, Executive Order No. 11157, June 22, 1964, 29 F.R. 7983, 
as amended, provides that : 


Sec. 112. Under such regulations as the Secretary concerned may prescribe, a 
member who performs multiple hazardous duties under competent orders may 
be paid not more than two payments of incentive pay for a period of time during 
which he qualifies for more than one such payment. Dual payments of incentive 
pay shall be limited to those members who are required by competent orders to 
perform specific multiple hazardous duties in order to carry out their assigned 
missions. 


Various regulations and policy statements issued by the military 
departments concerning entitlement to dual payment of hazardous 
duty pay have now been compiled as paragraph 20305 of the Depart- 
ment of Defense Military Pay and Allowances Entitlements Manual, 
which provides in part as follows: 


Members who qualify for incentive pay for more than one type of hazardous 
duty may receive no more than two payments for the same period. Dual incentive 
pay is limited to those members required by orders to perform specific multiple 
hazardous duties necessary for successful accomplishment of the mission of the 
unit to which assigned. A member who is under competent orders to perform 
more than one hazardous duty, but is entitled to only one type of incentive pay, 
may receive payment for the hazardous duty for which the higher rate of incen- 
tive pay is authorized, even though that hazardous duty is not the primary duty of 
his current assignment. 

a. Conditions of Wntitlement. The hazardous duties for which dual incentive 
pay is made must be interdependent and performed either simultaneously or in 
rapid succession while carrying out the duties required to accomplish the mission 
of the unit involved. Members must meet minimum requirements for each of the 
hazardous duties, except when injury or incapacity as the result of performance 
of hazardous duty is involved. 


Article C-7403, Bureau of Naval Personnel Manual, provides the 
following qualifications for aircrewmen : 


(1) The training of Aircrewmen is accomplished in the fleet, in certain shore 
based activities designated by the Chief, Bureau of Naval Weapons, and in those 
Naval Air Training Command activities designated by the Chief of Naval Air 
Training. 

(2) An Aircrewman is a member normally of an aviation rating who meets the 
following requirements : 

(a) Isa yolunteer for aircrew duty. 

(b) Is qualified according to the physical and psychological requirements 
established by the Bureau of Medicine and Surgery at the time of designation 
and annually thereafter, 

(c) Successfully completes the course of instruction and meets the opera- 
tional standards for designation as Aircrewman prescribed by the Chief of 
Naval Operations, 

(3) Oommanding officers are authorized to designate as Aircrewman (AC) 
enlisted personnel who satisfactorily meet the requirements specified in para- 
graph (2) above. 
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It is provided in Article A-4304 (3) of that manual that: 


(3) Temporary flight orders may be issued only to the following enlisted per- 
sonnel whose duties require frequent and regular participation in aerial flights: 

(a) Aviation ratings and strikers for aviation ratings. 

(b) Students undergoing training which specifically requires their partici- 
pation in frequent and regular flights. 

(c) Other ratings who are specifically assigned as regular members of 
flight crews, such as Hospital Corpsmen who are regular assigned crew mem- 
bers of Search and Rescue and Hospital Evacuation flights and flight 
orderlies. 


This does not include personnel detailed to duty as couriers, sentries and 
messengers, etc. 


Subparagraph (5) of that Article provides that : 


(5) Non-crew member flight orders may be issued to personne] under the fol- 
lowing conditions : 


(a) Enlisted personnel under instruction in an established school or course 
in which airborne instruction is part of the curriculum and clearly con- 
tributes to the technical knowledge of the trainee. This includes personnel 
participating in a prescribed course of instruction in an aircraft squadron to 
qualify as an aircrewman in the type aircraft of that squadron. 

(b) Enlisted personnel whose duties require frequent and regular partici- 
pation in aerial flights for such purposes as installation, test, research, or 
evaluation of airborne technical equipment which cannot be performed by 
other persons already under flight orders. 

(c) The assignment of non-crew members to duty involving flying is of a 
temporary nature. In all cases the flight orders will terminate when the proj- 
ect or instruction is completed. 

It is clear, from the foregoing, that in order to be entitled to dual 
hazardous duty incentive payments, a member must be actually in- 
volved in the performance of two or more hazardous duties simultane- 
ously or in rapid succession while carrying out the duties required to 
accomplish the mission of his unit, any one of which hazardous duties 
would place him in a status entitling him to incentive pay for that duty. 

In order to be entitled to incentive pay for hazardous duty involving 
frequent and regular participation in aerial flights, a member must 
be a crew member or noncrew member in a flying status who is actually 
performing the duties of a crew member or a noncrew member. If he 
is flying as a passenger or as a person being transported to an air 
position from which he may perform his assigned duties as observer, 
parachutist, high altitude tester of aviation equipment, ete., a right 
to flying pay is not established. See 43 Comp. Gen. 667 and 44 id. 426. 
The personnel here involved are qualified parachute riggers in a jump 
status who are part of a unit which has been assigned a mission in- 
volving the development, testing and evaluation of parachutes and 
related equipment. In addition to the flights normally required to 
place a parachutist in position for a live parachute jump, these men 
are required to load, inspect, rig, drop, and study experimental equip- 
ment, Part of their duties are performed in flight and while it appears 
that they give certain directions concerning the positioning of the 


plane involved and other matters necessary for the proper release 
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and study of the test equipment, it is not shown that they perform any 
flight duties relating to the airplane or which contribute to its safe 
and efficient operation. 

Notwithstanding the detailed information as to the qualifications 
for, and duties of, jumpmaster, airborne drop controller, loadmaster, 
and airborne experimental equipment inspector and the flight orders 
which were issued by the commander to individuals employed in those 
capacities, we must conclude that the record furnished us does not 
establish that the personnel involved were in fact acting as crew 
members or noncrew members within the meaning of 37 U.S.C. 301 (a) 
(1) and (4) while carrying out the mission of their unit so as to entitle 
them, pursuant to subsection (e), to flight pay in addition to parachute 
pay. 

Accordingly, payment of flight pay under the circumstances in- 
volved was erroneous and appropriate steps should be taken to recover 
the overpayments so made. 


[B-158651] 
Contracts—Mistakes—Allegation After Award—Rule 


A contractor who subsequent to contract performance alleged a mistake in the 
bid that had been confirmed on several occasions and denied a price adjustment 
under Public Law 85-804, which authorized contract modification without con- 
sideration to facilitate the national defense, is not entitled to contract modifica- 
tion under the general rule that a contract may not be amended or modified 
without a compensating benefit to the Government. Repeated advice to the con- 
tractor of suspected bid error, fulfilled the Government’s responsibility to obtain 
bid verification, and a bidder having the responsibility of estimating the price 
at which a contract could be performed at a reasonable profit, the Government 
was not required in a preaward survey to review the contractor’s pricing 
estimates. 


To the Tar Heel Engineering and Manufacturing Company, June 14, 
1968: 


Reference is made to your letter of March 2, 1966, and to subse- 
quent correspondence and conferences, concerning a claim of your 
company in the amount of $92,865.64, based upon an alleged mistake in 
bid on 712 14-ton, two wheel, amphibious cargo trailers (M100), de- 
livered by your company under contract No. DA-20-113—-AMC-04491 
(T) dated October 30, 1964, as amended. 

The contract was awarded by the United States Army Tank Auto- 
motive Center, Procurement and Production Directorate, Warren, 
Michigan (ATAC), pursuant to invitation for bids No. AMC-20- 
113-65-0216(T) dated August 7, 1964, as amended. Bids were re- 
quested at f.o.b. origin prices on four items covering an aggregate 
quantity of 712 M100 trailers. Three bids were received as of Septem- 
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ber 8, 1964, the scheduled bid opening date. Your bid, which was the 
lowest received, offered delivery of 712 units at a price of $278.20 per 
trailer and at a total price of $198,078.40. One of the other bidders 
quoted a price of $442.09 per trailer on 712 units. The remaining bidder 
did not bid on all four items but it quoted a price of $440 per 
trailer on 458 units (item No. 1), and a price of $445 per trailer on 
25 additional units (item No. 2). On a previous procurement of M100 
trailers in a reportedly larger quantity than 712 units the Government 
had paid a price of $406.14 per trailer. 

The contracting officer found it necessary to request a preaward 
survey of your company for the purpose of determining your qualifi- 
cations or responsibility to perform the proposed contract. The form 
used in requesting the survey indicated that evidence or verification 
in writing should be obtained with respect to a number of elements, 
including “Unit price which is out of line with other bids received.” 
A favorable preaward survey report was transmitted to the contracting 
officer by letter dated October 14, 1964, from the Birmingham Procure- 
ment District Office, Birmingham, Alabama, and the report was ac- 
companied by a letter dated October 3, 1964, from the President of 
your company, stating that : 

This is to confirm the price on IFB-AMO-20-113-65-0216(T) by Tar 
Heel Engineering and Manufacturing Company of Spring Hope, N.C. of 
$278.20 per unit. The total contract price is $198,078.40. This is also to 
further advise that I am familiar with the specifications and delivery require- 
ments and that both will be adhered to. 

That letter has been referred to as merely a routine bid verification. 
However, the evidence in the case shows that your company was 
informed that a bid verification was necessary because the bid 
appeared to be too low and was out of line with other bids received 
and the price previously paid by the Government for M100 trailers. 

Notwithstanding the written confirmation of your bid and your 
alleged understanding of the specifications and delivery requirements 
of the amended invitation for bids, the contracting officer still be- 
lieved that there was a possibility that a serious mistake had been 
made in the bid. A meeting was therefore arranged to take place at 
the Birmingham Procurement District Office to discuss with represen- 
tatives of your company its plan for producing the trailers at the 
bid price of $278.20 per trailer. The meeting was held on October 19, 
1964, with your company being represented by Mr. D. Therman 
Edwards, President, Mr. Devon Edwards, Chairman of the Board 
of Directors, and Dr. Julius A. Warren, Director. The Government 
was represented by five officials of the Birmingham Procurement Dis- 
trict, including Mr. Don H. Goodwin, industrial engineer, who 
acted as the chairman of the preaward survey group which per- 
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formed the survey of your company; and by Mr. Joseph F. Martin, 
and ATAC contract price analyst. 

Your plan for producing the trailers at the bid price of $278.20 
per trailer was discussed and your representatives reportedly con- 
vinced the Government that you were satisfied with the bid and wanted 
the contract regardless of statements made by the Government repre- 
sentatives that the quoted unit price of $278.20 appeared to be too low 
in view of the fact that two other bidders had quoted unit prices 
ranging from $440 to $445. As the result of the meeting, the Birming- 
ham Procurement District considered that there had been a sufficient 
verification of your bid and the procurement office was advised that 
the District was therefore reaffirming its favorable survey report. 

The contract was awarded to your company on October 30, 1964, and 
it appears that by supplemental agreements, including contract modi- 
fication No. 20, under which the sum of $2,495.56 was allowed for 
changes in shipping requirements, the total contract price of 
$198,078.40 was increased to $202,237.35. Prior to the completion 
of contract deliveries, it was estimated by an accounting firm en- 
gaged by your company that you would incur a loss of $55,235.05 in 
performing the contract. However, when the contract was fully 
completed, it was determined by you that a loss of $53,593.75 had 
been incurred in connection with the performance of the contract. 

It was indicated in your letter of March 2, 1966, that the United 
States Army Mobility Command had denied your request for a con- 
tract price adjustment under Public Law 85-804, approved August 28, 
1958, 72 Stat. 972, 50 U.S.C. 1481, Executive Order No. 10789, 
dated November 14, 1958, and the implementing section X VII, Armed 
Services Procurement Regulation (ASPR). You had requested a con- 
tract price increase of $80,776.44, covering an estimated book loss of 
$55,235.05, plus 10 percent of total estimated performance costs 
($255,413.85), or $25,541.39, for profit. During hearings before the 
Mobility Command’s Contract Price Adjustment Board the amount 
requested as a contract price increase was reduced from $80,776.44 to 
$78,280.88, with the difference of $2,495.56 representing the addition to 
the contract price which was allowed under contract modification 
No. 20. 

It was alleged that your cost estimates on some items were too 
low, that you omitted certain costs in the computation of your bid 
price and that the cost of contract performance had increased as the 
result of difficulties experienced with one of your suppliers, the An- 
thony Company of Streator, Illinois. You stated that your company 
was a small business concern, that the contract was your first job and 
that you had had no previous experience as a supplier to the armed 
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services. You also stated that your ability to continue as a reliable 
supplier of goods and services to the Government and to commercial 
customers was directly dependent upon obtaining some financial 
relief under contract No. DA-20-113-AMC-04491(T). 

The denial of your request for a contract price adjustment is sup- 
ported by a memorandum of decision dated February 14, 1966, desig- 
nated as the Mobility Command’s Contract Adjustment Board Deci- 
sion No. 34. The memorandum of decision, beginning at subparagraph 
3f, states in part as follows: 


f. In spite of Birmingham Procurement District’s favorable recommendation 
and Tar Heel’s bid confirmation, ATAC was apprehensive that Tar Heel’s bid 
was too low and that it could not perform at its bid price. A meeting was 
called at Birmingham Procurement District, attended by three representatives 
from Tar Heel and an ATAC price analyst. 

g. The meeting lasted the afternoon of 19 October 1964. The ATAC price 
analyst reported, “The briefing began by the ATAC representative explaining 
to the contractor’s representatives that their quoted price of $278.20 appeared 
to be too low, based on a previous contract price of $406.14 for a larger quantity 
and other quotations received under IFB AMC~—20-113-65-0216(T) which 
ranged from $440 to $445 per trailer.” He warned contractor that it was likely 
to incur a substantial loss in performing the contract. 

h. At this meeting, the contractor submitted his plan for producing the 
items at the bid price and vigorously solicited an award. After extended dis- 
cussion of all elements of performance, the contractor convinced the Govern- 
ment representatives that it wanted the contract, at the price it bid, re- 
gardless of the Government’s opinion of the apparent low bid. 

i. At the Contract Adjustment Board meeting on 26 January 1966, Tar 
Heel’s president stated contractor would probably have sought a Certificate 
of Competency from the Small Business Administration compelling the con- 
tracting officer to give it an award, had he made an unfavorable determination 
upon Tar Heel’s capability. 

j. Evidence reflected in the case file and disclosed at the MOCOM Contract 
Adjustment Board hearing reflect that a significant part of the contractor’s 
loss resulted when a principal supplier reneged on his price to Tar Heel. In 
addition, contractor acknowledged that it overestimated the efficiency of its 
labor force and failed to anticipate the expense which resulted from extensive 
time and effort on the part of its officers to oversee contract performance. 

4. In spite of the Government’s warnings before award that its price was too 
low, Tar Heel insisted that $278.20 was its intended price. Only after giving 
the contractor full notice of its apprehensions did the Government make the 
award at $278.20. The award to Tar Heel was made in good faith and resulted 
in a valid and binding contract which should not be amended. In fact, the 
case file fails to indicate any mistake in bid. The loss suffered by contractor 
appears to have been the result of an overestimate of its own efficiency and its 
subeontractor’s reliability and an underestimate of the difficulties of contract 
performance. 

5. It is a matter of regret when a contractor incurs a loss as substantial as 
Tar Heel’s. However, there can be no guaranty of freedom from risk of such 
a loss in the performance of Defense contracts, and Public Law 85-804 was 
not intended to provide such a guaranty. It is noted that ASPR 17-—204.1 states, 
“The mere fact that losses occur under a Government contract is not, by 
itself, a sufficient basis for the exercise of the authority conferred by the Act.” 


Our Office is granted no authority under the provisions of Public 
Law 85-804, and related Executive orders, to amend or modify con- 
tracts without consideration on the basis that such action would facili- 
tate the national defense. However, we are authorized to consider 
claims based upon alleged mistakes in bids and to allow additional com- 
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pensation in those cases where it is determined that a mistake was actu- 


ally made in a bid and that the contracting officer knew or should have 
known of the mistake and should have requested a verification of the 
bid before issuing an award notice. There may be circumstances under 
which a request for a bid verification might not be considered to be 
adequate, but it must be emphasized that, in order for us to grant any 


relief to your company, it would be necessary for us to conclude that the 
acceptance of your bid which was affirmed on October 3, 1964, and 
reaffirmed during the meeting on October 19, 1964, at the Birmingham 
Procurement District Office, did not result in the consummation of a 
valid and binding contract. Since we are not granted the authority to 
modify or amend contracts without consideration, we are required 
to apply the general rule that agents and officers of the Government 
have no authority, without a compensating benefit to the Government, 
to modify existing contracts, or to waive contract rights which have 
vested in the United States. See 40 Comp. Gen. 684, 688. 

After we had obtained certain documents from the Department of 
the Army concerning the action taken by the Army Mobility Command 
on your request for a contract price adjustment under the provisions of 
Public Law 85-804, we requested additional information from the 
Department of the Army in regard to the question whether a mistake 
in bid had actually been made and the extent to which either the ATAC 
contract price analyst or any of the members of the preaward survey 
team might have known or could be prest.med to have known that 
mistakes were made in your bidding estimates. A departmental report 
was submitted by letter dated May 17, 1966, and your attorney, Mr. 


John E. Davenport, was furnished copies of pertinent material in our 
files relating to the departmental recommendation for disallowance of 
your claim. Mr. Davenport then requested that we suspend action on 
the case since he desired to submit additional evidence in support of the 
claim. 

The referenced report at subparagraph 3g of the Army Mobility 
Command’s Contract Adjustment Board Decision No. 34 was prepared 
on November 17, 1965, by Mr. Joseph F. Martin, the ATAC contract 
price analyst. Mr. Martin indicated that your representatives were 
advised on at least two occasions during the meeting of October 19, 
1964, that it is not the policy of the Government to put contractors 
out of business by awarding contracts at unrealistically low prices. His 
report also referred to various questions which were discussed at the 
meeting, such as whether the quotations of your proposed suppliers 
had been verified, whether your estimate for direct labor cost was 
adequate, whether you had made a sufficient allowance in your bid 
price of $278.20 per trailer for salaries to be paid to your engineering 
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personnel and whether your proposed production facilities would be 


ready within sufficient time for you to meet the delivery requirements 
of the proposed contract. 

The file submitted with the May 17, 1966, report of the Department 
of the Army included an additional report of April 28, 1966, from 


Mr. Martin, which is as follows: 


1. At the preaward meeting of 26 October 1964, at the Birmingham Procure- 
ment District with the Tar Heel Engineering & Manufacturing Company, I recol- 
lect that inbound freight costs were discussed and that the contractor had 
indicated that they were included in the cost of material. I do not recollect nor 
do my notes of the meeting indicate any discussion relative to loading and 
packing cost. 

2. Overhead costs were discussed at length. Tar Heel Hngineering & Manufac- 
turing Company was for all purposes a “paper” organization at this time. All 
parties recognized that estimates for projecting overhead were little more than 
conjecture, since Tar Heel had no previous manufacturing experience nor was 
it a fully equipped manufacturing facility at this time. Tar Heel representatives 
did state that additional anticipated in-house business such as refurbishing of 
oil tank pumps, manufacturing of medical equipment, and metal furniture parts 
would draw a proportionate share of the overhead. 

3. Tar Heel advised it was going to lease shop machines and tooling for manu- 
facturing at approximately $5,000.00 under this IF B in addition to what they had 
on hand. My notes and Tar Heel’s cost breakdown reflect an allowance of $10.00 
per unit for the proposed tooling and equipment cost. My notes and Tar Heel’s 
bill of material cost indicate that the contractor did include material cost of 
$18.74 for miscellaneous hardware. 

4, Army Tank Automotive Center’s previous procurement of these trailers was 
by formal advertising. Therefore, Army Tank Automotive Center had no concrete 
visibility of what costs went into these advertised prices. I had no way of know- 
ing whether the cost elements which Tar Heel presented as his estimates were 
too low, other than a comparison with the previous unit price of $406.14 and other 
quotations under this IFB ranging from $440.00 to $445.00 per unit. On the basis 
of the previous price and other bids received, I felt Tar Heel’s overall price was 
much too low and told them this repeatedly during the meeting. 


It appears that, when preparing the report of April 28, 1966, Mr. 
Martin failed to realize that the original of his typewritten report of 
November 17, 1965, bears an initialed change to show that the meeting 
at the Birmingham Procurement District Office was held on October 19, 


1964, and not on October 26, 1964. It does not appear to be material 
whether the meeting was actually held on October 19, 1964, but your 


attorney has referred to the discrepancy in the dates as shown in Mr. 
Martin’s two reports in regard to what was discussed at the meeting. 

The record before us originally indicated that, during the perform- 
ance of the preaward survey under the supervision of Mr. Don H. 
Goodwin, summaries of assumed direct and indirect costs amounting 
to $183,838 were furnished to the Government representatives. Copies 
of letters and telegrams from proposed suppliers, which presumably 
were furnished to the Government’s representatives, show that in 
some cases the prices quoted to your firm were f.o.b. origin prices. It 
was contended at conferences in our Office that the Government’s rep- 
resentatives should have known that the cost estimate for purchased 
parts did not include applicable freight charges. It was also contended 
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that the Government’s representatives should have known that there 
was an error in the estimate of $9,000 for salaries to be paid to company 
officials, since that amount would have been sufficient only for the salary 
proposed to be paid to the president of your company during a 9-month 
contract performance period, and the Government representatives wera 
on notice of the fact that you intended to employ an additional engi- 
neer, Mr. Carl H. Woodward, in a supervisory capacity, if you received 
a contract award for the production and delivery of the 712 M100 
trailers. 

By letter dated August 21, 1967, your attorney submitted documents 
described as your presentation, exhibits, affidavits, brief and argu- 
ment in the matter. Your claim was increased to $92,865.64 and the 
revised claim was computed on a basis different from that set forth 
in your previous request for a contract price adjustment under Public 
Law 85-804. An attempt was made to show that errors in your bidding 
estimates amounted to the sum of $92,865.64 and that such errors con- 
sisted of various underestimates and omissions of costs in arriving at 
your bid price of $278.20 per trailer, with an adjustment having been 
made in connection with the costs of obtaining certain parts from 
the Anthony Company, the firm previously referred to as having re- 
fused to make delivery at prices which you assumed to have been agreed 
upon prior to the date on which your bid was submitted. However, 
we were advised that you would be willing to settle the case for the 
originally claimed amount of $80,776.44. 

It was contended that your estimate of material costs did not include 
the cost of necessary trailer tarpaulin covers which amounted to 
$5,589.20 and that there were a number of other omitted items and 
underestimates of cost in the computation of the bid price of $278.20 
per trailer which should have been apparent to the members of the 
Government’s preaward survey team and to the ATAC contract price 
analyst who attended the October 19, 1964, meeting. 

Exhibit J of your presentation purports to show that freight costs 
of $12,423.50 were omitted from the bidding estimates and that the 
cost of omitted parts was $37,922.98, including $10,474.20 as the net 
additional cost of parts furnished by the Anthony Company as a sub- 
contractor, but not formally quoted on by Anthony before the contract 
was awarded to your company. The exhibit also purports to show that 
“Overhead error and omissions” and “Labor error and omissions” re- 
sulted in additional costs of performance aggregating the respective 
amounts of $34,329.75 and $8,189.41. 

It was stated that the cost of omitted parts amounted to $38.551 per 
trailer and it was suggested that any experienced price analyst should 
have been aware of the fact. that the amount estimated for purchased 
parts ($180 per trailer), did not include either the separate cost of 











Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 739 





$5,589.20 for trailer covers or the cost of several of the trailer parts, 
now alleged to be in the aggregate of over $38 per trailer. 

In regard to the alleged freight costs of $12,423.50, it was indicated 
in testimony before the Army Mobility Command’s Contract Adjust- 
ment Board that a considerable amount of freight cost was incurred 
in the procurement of steel for the Anthony Company and it does not 
therefore appear that all of the alleged freight costs may be said to be 
related to any mistake which was made in your bid. It also appears 
from the testimony before the Board that, during the meeting of 
October 19, 1964, it was indicated that the M100 trailer is lighter and 
smaller than the M416 trailer which had been purchased by the Govern- 
ment at prices of approximately $245 to $250 per trailer under con- 
tracts with the Anthony Company and the Johnson Furnace Company 
of Bellevue, Ohio. The president of your company considered that a 
price of $278.20 for the M100 trailer would be adequate in view of 
those previous contract prices for deliveries of M416 trailers. How- 
ever, there was raised a question at the meeting as to whether the M416 
trailers were produced without causing financial losses to the con- 
tractors involved. 

It was contended in your attorney’s brief that the verification of 
your bid price of $278.20 per trailer was of little or no importance 
in view of the cases of 35 Comp. Gen. 136, and United States v. Metro 
Novelty Manufacturing Company, 125 F. Supp. 713. He stated as his 
belief that all participants at the Birmingham meeting knew that 
you were in serious trouble, that this knowledge was reaffirmed by 
Mr. Don H. Goodwin, surveyor, when he questioned your company 
about the component parts of the M100 trailer during a preproduction 
conference, and that Mr. Goodwin stated at such time that he knew 
and had known that you could not perform within the bid without 
losing a substantial amount of money. In the circumstances, we re- 
quested and received an additional report from the Department of the 
Army. Your comments and those of your attorney on the substance 
of that supplemental report and an accompanying statement from Mr. 
Goodwin have been received and considered. 

The facts of the case indicate that neither Mr. Goodwin nor Mr. 
Martin made a complete analysis of the cost data submitted by you to 
the preaward survey personnel or made available at the meeting of 
October 19, 1964. During the preaward survey, some of the items of 
your proposal package and material requirements were compared with 
the related requirements of the invitation for bids and your proposed 
suppliers’ quotations were listed in the preaward survey report. The 
preaward survey personnel were concerned primarily with the question 
as to your ability or capability to obtain the necessary supplies and 
to meet the technica] requirements of the advertised specifications, and. 
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it appears that they did not believe that they were required to make a 
complete review of your pricing estimates since the contract was to be 
awarded on the basis of formal advertising for bids and there had been 
adequate competition in connection with the proposed procurement. 

It was nevertheless necessary, in accordance with the contracting 
officer’s request, to obtain from you a verification of your price of 
$278.20 per trailer. You confirmed the bid price and your complete 
understanding of the requirements of the proposed contract. The Gov- 
ernment still believed that there was a possibility of a serious mistake 
in your bid and you were furnished a further opportunity to check 
the bid and either to confirm the bid or to allege that errors had been 
made in your pricing estimates, if any such errors had been discovered. 
At such point, according to the record before us, whenever any ques- 
tion was raised as to whether a cost estimate was accurate or complete, 
your representatives indicated that the actual or apparent under- 
estimate on the particular cost element would not have seriously af- 
fected your bid price, and they insisted that such price should still be 
considered as your intended bid price. 

You do not question this basic understanding of the circumstances 
attending the request made by the Government for verification of your 
bid, and the affirmation and reaffirmation of your bid by letter dated 
October 3, 1964, and during the meeting of October 19, 1964. However, 
you have taken exception to Mr. Goodwin’s statement that you indi- 
cated that you would be willing to absorb a nominal loss if it meant the 
successful commencement of a local business. We have no basis for de- 
termining which party has correctly shown what was actually said at 
the meeting on October 19, 1964, regarding that question, and it will 
be assumed for the purpose of this decision that you expected to com- 
plete the proposed contract without suffering a loss on the transaction. 

Mr. Goodwin refers to the estimate of $9,000 for salaries to be paid 
to company officials as one of the estimates which were discussed with 
your representatives. Evidently all parties concerned knew that the 
estimate covered only the salary to be paid to Mr. D. Therman Ed- 
wards, the president of your company, over a 9-month period, and 
they also knew that such an amount would be insufficient to cover the 
salaries of company officials directly involved in the performance of 
the proposed contract, particularly if Mr. Carl H. Woodard was to be 
employed as a company engineer to assist Mr. Edwards. You appear to 
have been given a sufficient warning to the effect that the $9,000 esti- 
mate was too low if additional management personnel were to be 
employed, and it is also apparent that it would make no difference so 
far as concerns your mistake in bid claim whether the Government re- 
quested you to obtain am agreement from Mr. Woodard to accept a 
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position with your company if you received the contract award. The 
Government’s suggestion that Mr. Woodard be employed, or its veri- 
fication of such an employment arrangement, would not appear to 
have been an unusual circumstance, since the question whether a pros- 
pective Government contractor has the necessary management per- 
sonnel, or the ability to obtain such employees, is one of the elements 
normally to be considered in determining the prospective contractor’s 
qualifications or responsibility to perform a specific contract. 

As another example of questioned cost estimates, Mr. Goodwin has 
indicated that your attention was invited to the fact that your esti- 
mates for parts did not cover all parts of the M100 trailer. Your pur- 
ported response was that this was an oversight and that some of the 
items were to be procured under proposed subcontracts which would 
be based upon the furnishing of subassemblies which would later be 
installed as an assembly to the end item. In such circumstances, as 
in the case of the $9,000 overhead cost estimate, above referred to, 
it would not appear to be reasonable to assume that either Mr. Good- 
win or any other cognizant Government official knew or should have 
known of any mistake in your bid and sought to take advantage of 
the mistake. 

Your attorney has emphasized that part of Mr. Goodwin’s report 
which discusses the fact that you had used drawings for the M416 
trailer. However, your attorney has not referred to the fact that Mr. 
Goodwin also stated that, when this was brought to your attention, 
you indicated that you were fully aware of the differences between the 
M416 trailer and the M100 trailer. Apparently the two trailers are in 
many respects similar in design and it is also apparent that Mr. Good- 
win was warranted in accepting the explanation given in the matter. 

Admittedly there was not performed in this case the type of bid 
verification which your attorney considers to have been required in 
view of the suspicion that an error was made in your bid. He suggests 
that it was the duty of the preaward survey personnel and the ATAC 
contract price analyst to make a complete examination of your bidding 
estimates and, apparently, to find any omitted elements of cost in your 
estimates, because the Government suspected that a mistake was made 
in your bid. The United States Army Tank Automotive Command 
has taken a contrary position in regard to that matter, and stated that 
the Government lacks the personnel capability, both from the aspects 
of the time required and the skills involved, to go thoroughly into pro- 
duction plans and to assure itself and a bidder that every production 
cost element which should go into a bid has been provided for. 

Sometimes in cases of negotiated contracts, as distinguished from 
contracts awarded pursuant to formal advertising, the Government 
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will make a complete analysis of proposed prices. Also, in some cases 
involving formal advertising, a contractor will be requested to check 
and verify bid prices on one or more of several items of a bid if the 
total bid is out of line with other bids received. However, in this case 
there was involved only one basic item of equipment and you were 
requested to confirm your bid price after full disclosure of the Gov- 
ernment’s reasons for suspecting that a mistake might have been made 
in your bid. In Saligman, et al. v. United States, 56 F. Supp. 505, the 
court considered that the employment of experts to assist a contracting 
officer of the Government is for the benefit of the Government and not 
for the benefit of a bidder. We agree with the position taken by the 
United States Army Tank Automotive Command in this case that it 
was not the responsibility of either the preaward survey personnel or 
the ATAC contract price analyst to determine before contract award 
whether every production cost element had been considered in con- 
nection with your quoted price of $278.20 per trailer. 

If a contracting officer has any reason to suspect that an error of a 
serious nature has been made in a bid, the award of a contract follow- 
ing verification of the bid upon request of the contracting officer, or 
upon receipt by the bidder of a warning from any responsible pro- 
curement official that a mistake might have been made, results in a 
valid and binding contract. See Alabama Shirt & Trouser Company v. 
United States, 121 Ct. Cl. 313. However, in United States v. Metro 
Novelty Manufacturing Company, supra, it was held in effect that the 
request for bid verification should place the bidder on notice as to the 
basis upon which the Government suspects that a mistake might have 
been made. We have taken a similar position in decisions, including 
35 Comp. Gen. 136, which is cited by your attorney. Also, ASPR 
2-406.3(a) (1) establishes a procedure for bid verification which is 
consistent with the ruling in the Metro Novelty case. In our opinion, 
the action taken by the procurement office in this case met all of the 
essential requirements for obtaining bid verification where the Gov- 
ernment suspects that an error has been made in the bidder’s quoted 
price or prices, 

Errors of omissions and inaccuracies in your bidding estimates may 
have occurred but it was your responsibility to estimate the price at 
which you could perform the proposed contract at a reasonable profit. 
If you made a mistake in your bid, but failed to discover a mistake 
and allege such mistake prior to contract award, notwithstanding the 
fact that you were afforded every reasonable opportunity to check the 
bid before acceptance thereof, the Government cannot be held respon- 
sible for the resulting loss. See Frazier-Dawis Construction Com- 
pany v. United States, 100 Ct. Cl. 120, 163; Hdwin Dougherty and 
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M. H. Ogden v. United States, 102 Ct. Cl. 249; Saligman, et al. v. 
United States, supra. 

The record in this case reasonably indicates that the acceptance of 
your bid, as affirmed on October 3, 1964, and again on October 19, 
1964, was made in entire good faith, no error having been alleged until 
after award of the contract; and that the Government fulfilled its 
responsibility for obtaining a bid verification when it was suspected 
that a mistake might have been made because your quoted price was 
much lower than those quoted by other bidders and the price paid by 
the Government on a previous procurement of M100 trailers, Con- 
sequently it must be held that the acceptance of your bid consummated 
a valid and binding contract. See United States v. Pursell Envelope 
Company, 2A9 U.S. 313; American Smelting and Refining Company v. 
United States, 259 U.S. 75. 

Accordingly, your claim in the matter is hereby denied. 


[B-163494] 


Medical Treatment—Dependents of Military Personnel—Transpor- 
tation Reimbursement 


An Air Force officer stationed overseas whose wife under orders travels by pri- 
vately owned automobile to and from a hospital for medical treatment may not 
be paid a mileage allowance for the round-trip transportation, reimbursement 
under 10 U.S.C. 1040 and paragraph M7107, Joint Travel Regulations being 
limited to actual expenses, whether a dependent travels alone or with an at- 
tendant, absent specific authorization for commuted payments, such as mileage, 
monetary allowances in lieu of transportation, or per diem. A member who 
transports a dependent to a medical facility in his privately owned vehicle for 
which he is entitled to a travel allowance would not be entitled to an additional 
amount on behalf of the dependent, the travel allowance being in lieu of actual 
expenses. 


Medical Treatment—Dependents of Military Personnel—Escort 
Duty—Travel Expenses 

The travel of members of the uniformed services who act as escorts and accom- 
pany dependents to medical facilities is regarded under 10 U.S.C. 1040 as travel 
on public business if directed by competent orders, and the members are entitled 
to travel and transportation allowances in accordance with paragraph M6401 
of the Joint Travel Regulations. 

To First Lieutenant John Rovegno, Department of the Air Force, 


June 14, 1968: 


Reference is made to your letter dated January 8, 1968, and at- 
tached letter, forwarded here by the Per Diem, Travel and Transpor- 
tation Allowance Committee (PDTATAC Control No. 68-13), in 
which you request a decision whether Captain Leo B. Metz, United 
States Air Force, is entitled to reimbursement for the travel of his 
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dependent wife under the circumstances disclosed. Consideration of a 
related question is also requested. 

By Special Order T-1594, dated December 12, 1967, Headquarters 
40th Tactical Group (USAFE), APO New York 09293, Patricia C. 
Metz, dependent wife of Captain Leo B. Metz, was authorized to pro- 
ceed on or about December 14, 1967, from Aviano Air Base, Italy, to 
the U.S. Army Hospital, Vicenza, Italy, for the purpose of obtaining 
further medical treatment and/or hospitalization, and to return to 
Aviano Air Base. The order states that travel by Government trans- 
portation was considered to be impractical and not in the best interest 
of the Government or patient. 

The voucher submitted for payment shows that Mrs. Metz traveled 
by privately owned vehicle from Aviano Air Base, to the U.S. Army 
Hospital, Vicenza, Italy, and returned to Aviano Air Base in one day, 
December 14, 1967, for which travel allowances at the rate of 6 cents a 
mile is claimed. 

In your letter, you question whether mileage allowance at the rate 
of 6 cents a mile or any other entitlement accrued for the travel per- 
formed by Mrs. Metz. Doubt is expressed since paragraph M7107, 
Joint Travel Regulations, authorizes dependents’ transportation to 
and from medical facilities, but does not specifically state that mone- 
tary allowances are payable for personally procured transportation. 
You therefore request a determination as to the payment authorized 
for the travel performed. 

If payment on any basis is held to be proper, you request a deter- 
mination as to the entitlement of a member who is authorized under 
competent orders in accordance with paragraph M6400, Joint Travel 
Regulations, to travel as the attendant for his dependent to and from 
the medical facility. Specifically, if both the member (sponsor) as 
attendant and the dependent (patient) travel by privately owned 
automobile or by personally procured commercial transportation, you 
ask whether both travelers would be entitled to allowances and if 
not, you ask whether the member would have the option of electing 
for which of the travelers he may submit a claim for reimbursement. 
You say that such an election would be of importance in circumstances 
in which a sponsor (attendant) is attending more than one dependent 
patient since, under an election, he would be entitled to a monetary 
allowance in lieu of transportation for his travel versus the entitlement 
established for each dependent traveling with him. 

Section 1040(a), Title 10, U.S. Code, as added by Public Law 89-140, 
August 28, 1965, 79 Stat. 579, provides, in pertinent part, that trans- 
portation at the expense of the United States is authorized to the near- 
est appropriate medical facility in which adequate medical care is 
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available for a dependent who is with a member of the uniformed serv- 
ices stationed outside of the United States on active duty for more 
than 30 days, and who requires medical attention which is not avail- 
able in the locality. The dependent may also be transported at the 
expense of the United States from such medical facility back to the 
member’s duty station or such other place as may be determined to 
be appropriate under the circumstances. The law provides further 
that if a dependent is unable to travel unattended, round trip trans- 
portation and travel expenses may be furnished necessary attendants. 

Section 1040(d) provides that the transportation and travel ex- 
penses authorized by that section shall be furnished in accordance 
with joint regulations to be prescribed by the Secretaries named 
therein. It provides further that such regulations shall require the 
use of transportation facilities of the United States insofar as 
practical. 

Paragraph M7107-1, Joint Travel Regulations, promulgated pur- 
suant to authority contained in 10 U.S.C. 1040, provides, in pertinent 
part that, when determined by competent authority that a dependent 
accompanying a member who is on active duty for more than 30 days 
and stationed outside the United States, requires medical care not 
available in the locality of the member’s overseas duty station, the 
member’s commanding officer or other officer designated by the serv- 
ice concerned, may authorize or approve transportation of the de- 
pendent to the nearest appropriate medical facility where adequate 
medical care is available. 

Upon termination of hospitalization or medical care, transporta- 
tion of the dependent is authorized either to the member’s duty station 
or to such other place determined appropriate under the circumstances 
by the order-issuing authority. Paragraph M7107-2 provides that 
travel and transportation allowances are authorized for the travel of 
necessary attendants when performed under competent orders as pro- 
vided in chapter 6, part I, 

Paragraph M6400, chapter 6, part I, Joint Travel Regulations, pro- 
vides, in pertinent part, that travel of attendants with dependents 
under authority of paragraph M7107 of the regulations will be author- 
ized only when the order-issuing authority has determined that travel 
by the dependents is necessary and the dependents are incapable of 
traveling alone. Paragraph M6401 of the regulations provides that 
members of the uniformed services assigned to escort or attendant 
duty will be entitled to travel and transportation allowances prescribed 
by chapter 4, Joint Travel Regulations, while performing such travel 
and temporary duty. 
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The legislative history of Public Law 89-140 (S. Rept. No. 585, 
89th Cong., 1st sess., to accompany H.R. 7595 (enacted as Public 
Law 89-140) ), shows that the purpose of the legislation was to author- 
ize transportation at Government expense for dependents of members 
of the uniformed services who are accompanying members at posts of 
duty outside the United States where required medical care is not 
available locally. A letter from the Secretary of the Navy submitting 
the draft of the proposed legislation, was quoted in the report. 

The letter referred to decision of our Office, 39 Comp. Gen. 495, in 
which we held that neither the Dependents’ Medical Care Act, 70 Stat. 
250, 10 U.S.C. 1076, nor the Career Compensation Act of 1949, 37 
US.C. 253 (1952 ed.), authorized the transportation of dependent 
patients at Government expense. The letter stated that the Department 
of Defense has construed the opinion as applying only to the use of 
commercial transportation and has continued to move dependent pa- 
tients by Government transportation when such transportation was 
available. It stated further that the enclosed draft law would au- 
thorize the transportation of dependent patients and necessary attend- 
ants at Government expense. 

In 39 Comp. Gen. 495, we stated that the right of dependents to 
travel at Government expense between medical facilities was not pro- 
vided for in the Dependents Medical Care Act, nor was it necessarily 
implied as one of the benefits granted therein. We stated further that 
the Joint Travel Regulations limit travel of dependents at Govern- 
ment expense to travel incident to a permanent change of station of 
the member. We also held that the travel performed by members as 
attendants for their dependents did not appear to have been travel 
on “public business” but appeared to be primarily for the convenience 
and benefit of the member and his dependent and therefore reimburse- 
ment for such travel was not authorized. 

Section 1040 of Title 10, United States Code, now provides authority 
for “transportation of the dependents at the expense of the United 
States” to the nearest appropriate medical facility and return and also 
provides authority for the: round-trip transportation and travel 
expenses of the necessary attendants. 

It has been well established that commuted payments, such as mile- 
age, monetary allowances in lieu of transportation, or per diem law- 
fully may be made for authorized travel only if based upon a specific 
statutory authorization. A statutory assumption by the Government of 
an obligation to pay necessary travel expenses without an express 
authorization for the payment of commuted allowances has con- 
sistently been construed as authority for reimbursement on an actual 
expense basis only. 47 Comp. Gen. 405, and decisions cited therein. 
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In our decision, 47 Comp. Gen. 405, cited above, we construed the 
phrase “transported at the expense of the United States to and from 
that place” in section 703(b) of Title 10, U.S. Code, as not containing 
specific authorization for the payment of commuted travel and trans- 
portation allowance. We cited the legislative history of that act as 
indicating that the sole purpose of that phrase was to provide neces- 
sary transportation at no expense to the member incident to the leave 
authorized by that act upon a voluntary extension of the member’s tour 
of duty. A similar construction is required of the phrase “transported 
at the expense of the United States” contained in 10 U.S. Code 1040, 
in view of the identical language and the fact that the legislative his- 
tory of that section also shows its purpose was to provide transporta- 
tion of dependents between medical facilities at no expense to the 
member or dependent. 

Accordingly, it must be held that under the provisions of section 
1040 and paragraph M7107, Joint Travel Regulations, reimbursement 
for a dependent’s travel under competent orders to a medical facility 
is authorized only on an actual expense basis, whether traveling alone 
or with an attendant. Since there is no showing of the actual expenses 
incurred for Mrs. Metz’ transportation, ‘no payment is authorized on 
the voucher presented which will be retained here. 


With respect to the travel expenses of attendants, since the Con- 
gress has now authorized the transportation of dependents to medical 
facilities at Government expense under the prescribed circumstances 
and also authorized transportation and travel expenses for necessary 
attendants, it would appear that such travel of necessary attendants 
who are members of the uniformed services is properly to be regarded 
as travel on public business if directed by competent orders. 

The provision in section 1040(a) that transportation and travel 
expenses may be furnished necessary attendants does not appear to 
have been intended as a restriction on the travel and transportation 
allowances authorized in 87 U.S.C. 404 and chapter 4, Joint Travel 
Regulations, for members traveling on public business pursuant to 
competent orders. Cf. 21 Comp. Gen. 377 and 40 id. 226. Consequently 
such member attendants are entitled to reimbursement on that basis 
as provided in paragraph M6401 of the Joint Travel Regulations. 

Of course, a member who transports a dependent in his privately 


owned vehicle for which he is entitled to a travel allowance would not 
be entitled to an additional amount on behalf of the dependent, the 
travel allowance being in lieu of actual expenses, The questions 


presented are answered accordingly. 
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[B-164212] 


Bids—Unbalanced—Procurement Readvertised 


An invitation contemplating a 1 year requirements type contract for test, repair, 
and overhaul of diesel engines and the evaluation of bids on the basis of estimates 
violates the advertising requirements of free and open competition, where an 
unbalanced bid offering token prices for services and parts that have substantial 
value on the theory that the services and parts while being given full weight for 
evaluation purposes would not represent a major portion of the required work 
cannot be determined to be the low bid, and the invitation may be canceled under 
paragraph 2-404.1(b) (viii) of the Armed Services Procurement Regulation in 
the interest of the Government and to preserve the integrity of the competitive 
bidding system. 


Contracts—Specifications—Restrictive—Unwarranted 


The use of the original manufacturer’s repair parts in the overhaul of diesel 
engines required because it is considered impossible to administratively qualify 
each part before it is installed should be relaxed to permit bidders to offer parts 
that have demonstrated consumer acceptability or have been successfully sup- 
plied under past Government contracts, the parts warranty required of the 
prime contractor providing the Government reasonable assurance of the quality 
and reliability of the parts furnished, and the evidence of past Government con- 
tracts or satisfactory general commercial use serving the same purpose as the 
testing and approval of each part by the contracting agency before it is installed 
in the engine being overhauled. 


To the Secretary of the Navy, June 18, 1968: 


By letter dated May 2, 1968, the Deputy Commander, Purchasing, 
Naval Supply Systems Command, requested the views of our Office 
concerning the protests of the Korody-Colyer Corporation and the 
Lou Conde Company under invitation for bids No. N00123-68-B- 
1311, issued by the Naval Purchasing Office, Los Angeles, California. 

The subject invitation contemplates a 1-year requirements type 
contract for the test, repair and overhaul of an estimated 780 small 
boat diesel engines. The overhaul work contemplated by the invitation 
is to be performed on a fixed price basis, with fixed prices quoted by 
bidders for both parts and labor. The evaluation of bids is to be 
accomplished on the basis of estimates of the total number of engines 
to be inspected and overhauled and estimates of the number and types 
of parts to be required. The invitation identifies by “GM Diesel Group 
No.” and by “GM Diesel Part No.” the parts and components to be 
used in engine overhaul. 

The invitation requires in section 2.1.1(a) that only new, unused, 
genuine original manufacturer’s parts or components may be used in 
the repair and overhaul of the engines, and that no substitute manu- 
facturer’s parts will be accepted. The contracting officer advises that 
this requirement was included in the invitation to assure a suitable 
degree of parts reliability and because the contract is essentially for 
repair and overhaul work and not for the purchase of parts. He ob- 
serves that although other manufacturers might be able to supply 
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engine parts equal to the original manufacturer’s parts, the qualifica- 
tion of such other parts either at the contract’s inception or during 
performance would impose “an impossible administrative burden un- 
der this operation considering the many parts which would be involved 
on a day-to-day basis.” 

Seven bids were received and opened in response to the invitation 
on March 19, 1968, among them a bid from Lou Conde. The apparent 
low bid was submitted by Commercial Engine Service & Sales, Inc. 
(Commercial), the incumbent contractor. It is noted that this firm’s 
bid was low by approximately $130,000. The contracting officer deter- 
mined that Commercial had submitted an unbalanced bid, i.e., token 
prices were submitted for certain services and parts having substan- 
tial value, apparently on the theory that those services and parts while 
being given full weight for purposes of evaluation would not represent 
a major portion of the work actually to be required under the contract. 
The unbalanced bidding of Commercial was protested by Lou Conde. 

Also, Korody-Colyer protested the invitation requirement for the 
use of original manufacturer’s parts in the overhaul of the engines. 
Award has been postponed pending receipt of the views of our Office 
on both of the above protests. 

With regard to the unbalanced bid submitted by Commercial, the 
contracting officer points out that there were indications that all bids 
received were unbalanced to some extent, but that the low bid of 
Commercial was unbalanced to a much greater degree than the others 
with respect to the prices quoted ($1) for engine disassembly work 
set out in item 2 and with respect to the prices quoted for certain 
repair parts set out in item 7. With reference to item 7, the contracting 
officer cites as an example item 7A A-16, blower assembly, as to which 
Commercial bid $1 per unit or less than one-three hundredths of the 
normal cost of the item. The contracting officer states that the quanti- 
ties estimated in item 2 for disassembly appear to be realistic and fur- 
ther states that in practice virtually every engine torn down for in- 
spection is later overhauled. He therefore concludes that some of the 
costs of tearing down the engines were probably figured into the prices 
quoted by Commercial for overhaul work under item 3, and that 
neither competition nor the total cost to the Government is sig- 
nificantly affected. 

Item 7 lists parts and components which are not considered as a 
part of a normal 100 percent overhaul but are to be provided and in- 
stalled only when ordered by the naval inspector. For a significant 
number of parts listed under item 7, Commercial quoted nominal 
prices, while quoting realistic prices for other parts under item 7. The 
contracting officer advises that Commercial bid a price of roughly 
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$2,500 for approximately $80,000 worth of parts, based on the esti- 
mated quantities set out in the invitation. 

On noting the unbalanced nature of the Commercial bid, the con- 
tracting officer sought confirmation of the bid as well as verification 
of the estimated quantities contained in the invitation. Commercial, 
by letter dated March 29, 1968, admitted that its bid was unbalanced 
in some respects, but agreed to be bound by all its quoted prices. With 
regard to the item 7 estimates, it was determined that 7 parts for 
which Commercial quoted nominal prices should be deleted, 3 should 
be increased, 6 should be reduced, and the remainder were estimated 
correctly, 

It is the position of the contracting officer that there is no clear 
indication that competition was significantly affected by the unbalanc- 
ing with regard to item 7 because of the fact that the Commercial bid 
would probably still have been low if realistic prices had been quoted 
for all listed parts. Also, the contracting officer states that unbalanced 
bidding in and of itself is not illegal. Nevertheless, it is pointed out 
that administration of a contract based on the Commercial bid would 
become a “nightmare” because it would enable the naval inspector to 
order nominally priced parts not actually needed because of the sav- 
ings involved, leading to constant disputes between the contractor and 
the Government as to whether or not a particular part or assembly is 
necessary for adequate overhaul. For example, it is pointed out that 
item 7AA-~-16, a complete blower assembly, is priced in the Commer- 
cial bid at $1 while its actual cost is normally in excess of $300. In 
addition to the complete assembly, item 7 lists its component parts, 
which apparently frequently can be used instead of the complete 
assembly. Since the complete assembly, as priced in the Commercial 
bid, would cost less than its component parts, the fear is expressed 
by the contracting officer that complete blower assemblies would be 
ordered on a “very large portion of the engines shipped under this 
contract” because of its low nominal cost of $1. 

In the light of the foregoing, the contracting officer therefore pro- 
poses to cancel the invitation since it is uncertain, to some extent, 
who is the actual low bidder. He intends to issue a new invitation re- 
quiring that the manufacturer’s current list prices, less any discount 
offered by bidders, will be paid for the parts now listed in item 7. 
Item 7 will then be evaluated on the basis of the average dollar value 
of parts estimated to be required for the overhaul of a single engine 
multiplied by the estimated quantity of engines to be overhauled. 

Rejection of all bids is permitted by 10 U.S.C. 2304(c) where it is 
determined that rejection is in the public interest, Also, ASPR 
2-404.1(b) (viii) permits cancellation of an invitation after opening 
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where it “is clearly in the best interest of the Government.” Further, 
the right to reject all bids is specifically reserved to the Government 
by paragraph 10(b) of the solicitation instructions and conditions. 

Our Office has consistently held that, while the interest of the Gov- 
ernment and the integrity of the competitive bidding system require 
that invitations be canceled only for cogent and compelling reasons, 
there necessarily is reserved in the contracting officials a substantial 
amount of discretion in determining whether or not an invitation 
should be canceled. 

Also, in situations in which an evaluation formula permits bidders 
to bid low on items known from past experience or on the basis of spec- 
ulation to be purchased infrequently and high on items frequently 
purchased, our Office has held that such evaluation formulas violate 
the advertising requirements of free and open competition and that 
invitations containing such formulas should be canceled. See 43 Comp. 
Gen. 159; 44 td. 392. Accordingly, we conclude that the proposed invi- 
tation cancellation is proper under the reported circumstances. 

Concerning the protest of the invitation requirement for original 
manufacturer’s repair parts, the letter of Korody-Colyer dated Febru- 
ary 2, 1968, and addressed to the U.S. Navy Purchasing Office, Los 
Angeles, California, makes reference to an 8-page single spaced docu- 
ment listing contract numbers, Federal stock numbers, Korody-Colyer 
part numbers, and quantities of parts supplied under previous con- 
tracts with both the Defense Construction Supply Center, Columbus, 
Ohio, and with the U.S. Navy Ships Parts Control Center, Mechanics- 
burg, Pennsylvania. Korody-Colyer maintains that the parts supplied 
under its prior contracts include “all of the high mortality or the fast 
moving items normally replaced in engine overhauls,” and in fact main- 
tains that Korody-Colyer parts are presently in the naval supply sys- 
tem by virtue of prior Navy contracts. Korody-Colyer thus concludes 
that if the parts required for the overhaul work here involved were 
furnished by the Government rather than by the contractor, “virtually 
every one of the parts which we propose to supply would probably be 
from the Korody-Colyer Corporation and would be delivered from 
your supply system in the Korody-Colyer package.” 

In addition to the administrative burden of qualifying other than 
original manufacturer’s parts mentioned earlier, a report from the 
Supervisor of Shipbuilding, San Diego, California, the requisitioning 
activity, takes the position that the use of original manufacturer’s 
parts “assures the Government that new parts are manufactured to 
the engine manufacturer’s specifications and therefore incorporate the 
current improvements of the manufacturer.” The report of the requi- 
sitioning activity also maintains that the supplying of repair parts 
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as Government-furnished material is not feasible because of time 
considerations. 

The drafting of specifications to meet the minimum needs of the 
Government is primarily a function of the contracting agency, and 
our Office will not substitute its judgment for that of the contracting 
agency absent a clear showing of abuse of discretion. In view of the 
fact that competition among prospective prime contractors does not 
appear to have been impaired by the requirement for only original 
manufacturer’s parts, and in view of the major administrative prob- 
lems which could possibly be anticipated in the event the specification 
was broadened, we cannot conclude that the present requirement is 
clearly in violation of the formal advertising statute. 

However, we believe that it may be possible to relax somewhat the 
restrictive effect of the requirement for original manufacturer’s parts. 
While we were not furnished with a copy of the 8-page list referred 
to by Korody-Colyer, and therefore cannot verify its accuracy, there 
seems to little question that Korody-Colyer, and possibly other parts 
manufacturers, are capable of supplying at least some of the parts 
included in the instant solicitation. In fact, the contracting officer’s 
statement assumes that other manufacturers can supply adequate parts 
but cites the real problem of the administrative impossibility of the 
Government inspector either qualifying each part before installation 
in an engine being overhauled or qualifying suppliers proposed by 
prospective prime contractors before award. 

In this regard, paragraph 7.10.1 on page 42 of the invitation requires 
that new parts and components be covered by the most favorable com- 
mercial warranties offered generally by the manufacturer. Addition- 
ally, the following comments concerning the qualification of diesel 
engine parts were made by our Office in decision B-161521(2) dated 
April 29, 1968 : 

It would appear that techniques other than the preparation of a complete 
specification or submission of the original manufacturer’s drawing might be suf- 
ficient for determining the equivalency of such relatively commonplace items as 
commercial diesel engine parts. Among possible alternative methods for pro- 
tecting the Government’s interest in insuring that a part proposed by an alternate 
producer will perform the same task as the original manufacturer’s part is the 
submission of evidence of satisfactory use by commercial activities, or approval 
for use by a commercial user’s association on the basis of successful use by 
members. If, as we assume, many of the items purchased by DCSC [Defense 
Construction Supply Center, Defense Supply Agency] are used by private indus- 
try, in construction and elsewhere, it would seem that satisfactory commercial 
use might be considered as a workable standard of evaluation. 

It would appear that the parts warranty required of the prime con- 
tractor would provide the Government with reasonable assurance 
of quality and reliability. If further assurance is needed, evidence of 
past Government contracts or of satisfactory general commercial use 
would appear to serve essentially the same purpose as testing and 
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approval by the requisitioning activity of each part proposed to be 
used by the prime contractor. Accordingly, it is suggested that consid- 
eration be given to relaxing the present invitation requirement to per- 
mit prime contractors to supply parts having demonstrated 
commercial acceptability, or which have been successfully supplied 
under past Government contracts, as an alternative to supplying orig- 
inal manufacturer’s parts. Enforcement of this possible relaxed re- 
quirement could be assured under the parts warranty clause, or if 
necessary, by means of an additional invitation requirement that satis- 
factory evidence of commercial acceptability or prior Government 
experience be furnished to the requisitioning activity before other than 
original manufacturer’s parts are qualified for use. 

We are furnishing copies of this decision to each of the three bidders 
involved in these protests. 


[B-164393] 


Officers and Employees—Transfers—Relocation Expenses—‘“Set- 
tlement Date” Limitation on Property Transactions 

The final settlement date for the purchase of a newly constructed residence oc- 
curring more than 1 year after the effective date of an employee’s permanent 
change of duty station, pursuant to section 4.1d of the Bureau of the Budget 
Circular No. A-56, the employee is not entitled to reimbursement of otherwise 
allowable expenses incurred in the purchase of the residence, notwithstanding 
delivery of the completed residence was delayed because of adverse weather 
conditions and an inadequate supply of labor. 

To Bessie G. Loss, National Aeronautics and Space Administration, 
June 18, 1968: 


We refer to your letter of May 20, 1968, your reference BFH, by 
which you request our advance decision whether you may properly 
certify for payment the enclosed voucher of Mr. William N. Ember, 
an employee of the National Aeronautics and Space Administration, to 
reimburse him certain costs he incurred in connection with his transfer 
from Cleveland, Ohio, to Washington, D.C., which was effective 
July 25, 1966. 

Mr. Ember contracted to purchase a residence which was under con- 
struction on January 9, 1967. The sales contract involved provided that 
the residence would be completed and delivered within approxi- 
mately 365 days from the date the seller accepted the contract (para- 
graph 20). However, you say that delivery of the completed residence 
which was scheduled for July 1967, was delayed because of adverse 
weather conditions and inadequate labor, resulting in completion on 
August 29, 1967. The final settlement date was September 7, 1967, 
which was more than 1 year after the effective date of Mr. Ember’s 
transfer. 
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In view of the facts of this case you request our decision whether 
reimbursement of otherwise allowable expenses Mr. Ember incurred 
in the purchase of the residence in question is precluded by section 4.1d 
of Bureau of the Budget Circular No. A-56. That section provides: 

The settlement dates for the sale and purchase or lease termination transactions 
for which reimbursement is requested are not later than one year after the date 
on which the employee reported for duty at the new official station, except that 
an appropriate extension of time may be authorized by the head of the depart- 
ment or his designee when settlement is necessarily delayed because of litigation. 

The facts presented in this case are similar to those involved in our 
decision B~-160799, May 20, 1968. See also B-163700, May 6, 1968. In 
accordance with the rules stated in the enclosed decisions, the settle- 
ment date for purchase of the residence in this case must be considered 
as September 7, 1967. Since that date was more than 1 year after the 
effective date of his transfer, the employee is not entitled to reimburse- 
ment of the expenses claimed. 

Therefore, the voucher which is returned together with supporting 
papers may not properly be certified for payment. 


[B-164097] 


Contracts—Labor Stipulations—Davis-Bacon Act—Minimum Wage 
Determinations—Prospective Wage Rate Increase 

Under an invitation containing a prevailing minimum wage determination by the 
Secretary of Labor to cover laborers and mechanics to be employed on a proposed 
flood control project, the fact that bids are scheduled to be opened a few days 
before the occurrence of an automatic escalation of wage rates pursuant to a 
labor agreement with the union is no reason to postpone the scheduled opening 
of bids. The Davis-Bacon Act, 40 U.S.C, 276a, does not provide for the modifi- 
eation or adjustment of advertised prevailing minimum wage rates for laborers 
and mechanics employed on construction projects, nor does the specification of 
minimum wages in the invitation constitute a representation that labor can be 
obtained at such rates. 


To the Standard Dredging Corporation, June 20, 1968: 


Further reference is made to your telegram dated April 22, 1968, pro- 
testing against the wage rate determination contained in invitation 
for Bids No. DACW17-68—B-0051 as being unfair to contractors 
bound by an agreement with Local 25, Marine Division, International 
Union of Operating Engineers, and requesting that this Office arrange 
for a postponement of the date set for the opening of bids. 

The invitation, which was for shoal removal at Canal 43, Central 
and Southern Florida Flood Control Project, was issued by the Jack- 
sonville District Corps of Engineers, Department of the Army, on 
April 1, 1968, with opening set for April 25, 1968. (An advance notice 
to bidders had been distributed on March 22, 1968). Inasmuch as the 
proposed construction contract was subject to the Davis-Bacon Act, 
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as amended, 40 U.S.C. 276a, the specifications included in the invita- 
tion contained, as required thereby, a provision stating the minimum 
wages to be paid various classes of laborers and mechanics, based upon 
the wages determined by the Secretary of Labor to be prevailing for 
the corresponding classes of laborers and mechanics employed on proj- 
ects of a character similar to the contract work in the city, town, 
village, or other civil subdivision of the State in which the work is to 
be performed. The prevailing wage determination of the Secretary of 
Labor used in this instance was Decision No. AH-12,434, dated 
March 14, 1968. 

Bids were opened as scheduled and seven bids were found to have 
been submitted. The Norfolk Dredging Co. was low bidder with a bid 
of $998,000. Your bid at $1,098,800 was third low. On May 6, 1968, 
award was made to Norfolk Dredging Co. 

You say that the wage rates contained in the invitation were the 
same as those fixed by your agreement with the union, but that under 
the terms of that agreement, which provides for automatic escalation 
every 3 years, those rates expired on April 30, 1968. It thus appears 
that you have requested postponement of bid opening solely because 
the wage rate determination in effect at the time of the issuance of the 
invitation for bids did not reflect wage increases negotiated with the 
union which became effective May 1. 1968, about 45 days after the 
determination was issued and 5 days after the day set for bid opening. 

The original Davis-Bacon Act of March 3, 1931, 46 Stat. 1494, re- 
quired that Government construction contracts contain a provision 
that the rate of wages for laborers and mechanics employed on the 
work be not less than the prevailing rate for similar work. By the act 
of August 30, 1935, 49 Stat. 1011, there was substituted the require- 
ment, still in force, that the advertised specifications for such contracts 
contain a minimum wage rate provision. No provision was made for 
any modification or adjustment of the advertised minimum wage rates, 
and it has been held by the Supreme Court that the specification of 
minimum wage rates does not constitute a representation by the Gov- 
ernment that labor can be obtained by the contractor at such rates. See 
United States v. Binghamton Construction Co., 347 US. 171. 

Since the minimum rates required to be fixed in the advertised specifi- 
cations for the contract, it is clear that such rates are to be based on 
the prevailing rates existing at the time the contract is advertised. 
Under the current procedures of the Department of Labor, prevailing 
wage rates in the construction industry are determined periodically 
for various areas of the country, and until such determinations are 
modified by later determinations or expire by their own terms they 
represent the correct rates to be used in advertising for bids on con- 
tracts in those areas. We are aware of no authority for considering as 
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“prevailing” a rate which is not in fact being paid at the time a contract 
specification is advertised in a solicitation of bids, however definite 
the belief may be that it will thereafter become the prevailing rate. 

Inasmuch as the regulations of the Secretary of Labor, 29 CFR 5.4 
(a), provide that wage determinations shall be effective for 120 calen- 
dar days, wage rate determination No. AH-12,434 was properly in- 
cluded in the advertised specifications for the subject contract, and we 
are of the view that the prospective wage rate increase furnished no 
legal reason for postponing the bid opening. 

In the circumstances the award made was a valid and proper one, 
and your protest must be denied. 


[B-164243] 


Highways—Construction—Federal Aid Highway Program—Cost 
Contributions—Damage Award 

Although a damage award is not considered a recognizable element of cost to be 
shared by the Federal Government under a Federal-aid highway agreement, if 
the Federal Highway Administrator determines the evidence supporting the 
contractor’s claim was properly evaluated and the amount of damages awarded 
constituted a reasonable cost element of the project, the agreement may be 
modified to recognize that the additional costs awarded the contractor stemmed 
from reliance upon an erroneous “soil profile” furnished bidders by the State, 


and that this information no doubt contributed to an unrealistically low initial 
contract price. 


To T. R. McVey, Department of Transportation, June 20, 1968: 


By letter of April 23, you requested our opinion as to the propriety 
of certifying for payment a voucher covering the amount of $652,500 
claimed by the Commonwealth of Pennsylvania on Federal Aid Proj- 
ect I-81-1(4)45 under the following facts and circumstances. 

On June 21, 1960, the Federal Government and the Commonwealth 
of Pennsylvania, Department of Highways, entered into a project 
agreement covering construction of a portion of the National System 
of Interstate and Defense Highways (Interstate System) designated 
as project No. I-81-1(4)45. The agreement stipulated the estimated 
total cost of the project at $5,641,000 of which 90 percent or $5,076,900 
was to be borne by the Federal Government. The agreement further 
stipulated that Federal funds were obligated for the project at not to 
exceed the amount shown therein. 

The amounts stated in the project agreement were based upon a 
contract for construction in the amount of $4,531,280.18 which had 
been awarded by the State Department of Highways, with Federal 
concurrence, to the firm C. J. Lagenfelder & Son, Inc., plus amounts 
of $453,119.87 for engineering and contingency costs and $656,600 for 
right-of-way acquisitions for the total of $5,641,000. 
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As the result of a dispute which arose between the parties to the 
contract, the contractor, pursuant to contract provisions for settling 
disputes, brought an action against the State before the Pennsylvania 
Board of Arbitration of Claims requesting additional compensation. 

The Board awarded $880,296.82 to the contractor and the State 
appealed to the Court of Common Pleas of Dauphin County, Pennsyl- 
vania. The court found that the facts as determined by the Board were 
supported by substantial evidence and that its conclusions of law 
were consistent with the facts determined. It was the considered judg- 
ment of State legal advisers that a petition for writ of certiorari to 
the Supreme Court of Pennsylvania would result either in denial or, 
if granted, affirmance of the rulings by the Board and Dauphin County 
Court. The case was settled for $725,000 on the basis that a writ of 
certiorari would not be sought. 

The essential claim of the contractor arose out of rock excavation 
encountered on the project substantially in excess of that shown to be 
required by a soil profile furnished by the State Department of 
Highways. 

The bid proposal for the contract in question consisted of a copy of 
the contract, the construction drawings, and specifications. In addition 
to the bid proposal, the State also advised bidders that, upon request, 
the Department of Highways would supply bidders with a copy of a 
“soil profile” and Langenfelder, the ultimate contractor, obtained a 
copy. This soil profile had been prepared for the Department by 
engineers who had also prepared an accompanying “soil survey 
report.” The soil survey report, which was not made available to 
bidders, included a statement that the depth to top of rock as shown 
on the soil profile might be greatly in error. 

The Department of Highways argued that bidders were on notice 
that the soil profile was not to be relied upon and was not to be con- 
sidered a part of the plans.nor as a factor in computing bid prices. 

The contractor successfully contended that the soil profile furnished 
by the Department was in error and that since sufficient time for him 
to conduct his own investigation of subsurface conditions was not 
allowed, the Department’s failure to furnish the report indicating 
error in the soil profile was tantamount to fraud by concealment. 

In light of the fact that the contractor’s claim was allowed by 
proper administrative process and affirmed by a court of competent 
jurisdiction, we cannot take issue on the question of the State’s legal 
obligation. Nor, on the basis of the record before us, can we question 
the vigor of the State’s defense or the soundness of the determination 
for settling the claim without seeking further review. 

Under the agreement between the Commonwealth of Pennsylvania 
and the Federal Government covering the project in question, the 
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maximum Federal obligation is fixed. The agreement establishes the 
basis upon which the Federal contribution toward construction of the 
project will be made. The project itself is a State project, the Federal 
Government not being a party to the contract for construction and 
the State not acting as agent for the Federal Government. The Fed- 
eral Government, therefore, is not liable to contractors for wrongful 
acts or omissions of States in connection with their contracts. See 
D. R. Smalley & Sons, Inc. v. United States, 178 Ct. Cl. 593, 372 F. 
2d 505. We find no reasonable basis for finding that the Federal Gov- 
ernment would nevertheless be liable to a State for increased project 
costs occasioned by its own negligence. 

In our opinion, however, the real question posed by the instant 
situation is not whether the Federal Government is legally liable for 
a proportionate share of the amount for which the contractor’s claim 
was settled by the Commonwealth of Pennsylvania, but rather, it is 
whether authority exists for a voluntary modification of the project 
agreement by the Federal Government to recognize the additional 
cost incurred by the State. 

Ordinarily, where excess costs are incurred by reason of State negli- 
gence giving rise to justified claims for damages, it would not be appro 
priate to increase correspondingly the Federal contribution, since such 
increased costs are generally avoidable and would not be incurred but 
for the State’s improper action or inaction. Here, though, there is at 
least room for arguing that the State’s actions served to result in a 
contract price which initially was unrealistically low. If the State had 
not withheld the soil survey report, there is reason to conjecture that 
the initial contract price would have been higher. In other words, 
rather than being faced with a situation where the State’s actions 


have resulted in otherwise avoidable increased costs, we have a situa- 
tion where the State was not allowed to take advantage of a possibly 
lower contract price arrived at on the basis of misinformation. More- 
over, and perhaps most significant, if the Board of Arbitration was 
correct on the facts, once the contract was entered into, there was no 
way in which the State could have avoided the additional amount it 
was required to pay, such additional amount having stemmed from 
the very basis upon which the contract was awarded. 

There is no- indication in the record that the State’s action in award- 
ing the contract was, in fact, fraudulently conceived, despite the legal 
conclusion that a constructive fraud was perpetrated on the contractor. 
In view of the Federal Government’s approval of the contract award 


and of the close relationship existing between the Federal Govern- 
ment and the various States in prosecution of the Federal-aid highway 


program, the Federal Goverpyment might well recognize by appropriate 
modification of its project agreement an increase in costs which flowed 
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inevitably, in light of soil conditions encountered by the contractor, 
from the circumstances surrounding award of the contract. Whether 
the increased costs should be so recognized would depend upon ad- 
ministrative conclusions concerning the factual basis upon which the 
Board of Arbitration made its award and the propriety thereof. 

In the final analysis what we have here is a situation where the State 
and the Federal Government have agreed to the construction of a 
State highway project with the Federal Government agreeing to 
reimburse the State a portion of the costs involved at certain stipu- 
lated approved amounts. Under section 106 of Title 23, United States 

ode, approval of the project constituted a contractual obligation 
of the Federal Government for payments of its proportional contribu- 
tion thereto and this obligation was reduced to precise terms in the 
formal project agreement called for by section 110. A State court has 
decreed that the State is liable to the contractor involved for an amount 
significantly in excess of the costs upon which the Federal-State 
agreement for cost-sharing was based. It is true that the State, being 
bound by court ruling, is caught in the middle, if the Federal Govern- 
ment refuses to recognize the propriety of the State court ruling. But 
the Federal Government is not a vital party to the contractor’s action 
against the State; and to require a modification by the Federal Gov- 
ernment of the project agreement on the basis of State court conclu- 
sions with which it does not agree is to place the Federal Government 
in a similarly untenable position, 

In our opinion, the Federal Government may not properly be denied 
by State court rulings of its administrative control over the expendi- 
ture of Federal funds where such rulings relate to elements of cost 
beyond those in which the Federal Government has agreed to share, 


See Commonwealth of Massachusetts v. Conner, (1966) 248 F. Supp. 
656, 659, affirmed 366 F. 2d 778, where the court states: “* * * Cer- 
tainly it is not plain from the wording of Act whether he [the Secre- 
tary of Commerce] must, as Massachusetts contends, accept a state 
court judgment as final * * *.” See also 9 Comp. Gen. 175 wherein 
we held in 1929 under then existing Federal-aid road legislation that 
there is no obligation on the part of the United States to pay to a 
State any sum in addition to the approved estimate for construction 
of a Federal-aided highway. 

However, if the Federal Highway Administrator, after considera- 


tion of the facts and cireumstances which led to the successful prose- 


cution of the contractor’s claim against the State, determines that 
the Board of Arbitration properly evaluated the evidence before it 
and that the amount of damages agreed upon constitutes a reasonable 


cost element of the project involved, we find no legal objection to an 
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appropriate modification of the project agreement to reflect such de- 
terminations. Of. our decisions of October 11, 1967, B~162539; and 47 
Comp. Gen. 309 to the Federal Highway Administrator, wherein we 
concluded that the Federal Government should share in recoveries 
made by States in antitrust proceedings related to Federal-aid high- 
way contracts. 

The question presented is answered accordingly; the papers accom- 
panying your letter are returned. 


[B-164314] 


Subsistence — Per Diem — Temporary Duty — Dependents — En 
Route to New Station 

An employee whose dependents traveled with him incident to a change of official 
duty station and a stopover for consultation is entitled under section 2.2b of 
Bureau of the Budget Circular No. A-56 to payment of per diem on account of 
his family restricted to that allowable for uninterrupted travel between the old 
and new duty stations, the rationale of section 6.10 of the Standardized Govern- 
ment Travel Regulations applying in measuring the employee’s entitlement to 
reimbursement for per diem on account of his family. 

To A. D. Cox, United States Department of Agriculture, June 20, 
1968: 


We refer to your letters of May 9 and 22, 1968, with enclosures, 
requesting our decision whether you may certify for payment a re- 
claim voucher in favor of Mr. Franklin J. Olson, an employee of the 
Agricultural Research Service. The voucher is for $77 and represents 
per diem for Mr. Olson’s wife and two children for travel in connec- 
tion with a permanent change of station. 

By travel order dated September 13, 1967, Mr. Olson was author- 
ized travel from Belleville, Michigan, to Honolulu, Hawaii, incident to 
a change of official station and a stopover at Oakland, California, for 
consultation purposes. The travel order authorized transportation of 
Mr. Olson’s immediate family consisting of his wife and two children 
ages 10 and 7. 

The employee and his family, traveling together, departed Belle- 
ville, Michigan, at 4 p.m. on September 22, 1967, and arrived in San 
Francisco at 10: 30 a.m. on September 23. After performing temporary 
duty at Oakland, Mr. Olson and his family departed San Francisco 
at 9 a.m. on September 26 and arrived in Honolulu at 10:55 a.m. the 
same day. For the total time involved, including the stopover in Oak- 
land, Mr. Olson claimed per diem in the amount of $112 for the three 
members of his family under section 2.2b of Bureau of the Budget 
Circular No, A-56, Revised October 12, 1966. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 761 


The administrative office determined that if the employee’s family 
had performed uninterrupted travel from Belleville to Honolulu the 
total time involved for per diem purposes for the family would have 
been 114 days. Therefore, the employee was allowed only $35 per diem 
for the members of his family. 

Since section 2.2b of Circular No. A-56 appears to be silent on the 
issue involved you have requested our decision in the matter. 

In our decision of February 5, 1968, B-163122, involving a similar 
question, we ruled as follows: 

* * * when an employee’s spouse interrupts his or her continuous travel 
between an old and new official station so that he or she can accompany the 
employee on temporary duty assignments the rationale of section 6.10 of the 
Standardized Government Travel Regulations must be applied in measuring an 


employee’s entitlement to reimbursement for per diem in lieu of subsistence on 
account of the spouse’s travel. 


Thus in the case presented by your letter the employee is entitled to be reim- 
bursed the cost of the spouse’s transportation by a usually traveled route between 
Hawaii and El Ferrol, Spain, and the per diem in lieu of subsistence allowable 
would be that payable had the spouse’s travel between those points been 


uninterrupted. 

That rule is applicable to the facts of this case. Therefore, we hold 
that the payment of per diem on account of Mr. Olson’s immediate 
family properly was restricted to that allowable for uninterrupted 
travel between the old and new duty stations. 

The voucher which is returned herewith may not be certified for 
payment. 


[[B-133972] 


Leaves of Absence—Civilians on Military Duty—Excess Leave 


The granting of excused absence under 5 U.S.C. 6323 without loss of pay or charge 
to leave for days civilian employees of the Government are on active duty as 
military reservists or as members of federalized National Guard units may not 
exceed the 15 days in a calendar year authorized by the section, the authority of 
heads of agencies to excuse employees without loss of pay or charge to leave for 
nonfederalized State National Guard duty not extending to section 6323 duty. 
Therefore, a bulletin to the effect that an employee absent on military duty 
under section 6323 for emergency duties such as civil disorders for more than 
15 days in a calendar year may not be further excused from his civilian position 
without loss of pay or charge to leave is recommended. 


To the Chairman, United States Civil Service Commission, June 21, 
1968: 


Further reference is made to your letter of May 6, 1968, concerning 
the granting of excused absence without loss of pay or charge to leave 
to civilian employees of the Government for days on which they are 
absent from their regular duties as a result of being called to short 
periods of active duty as military reservists or as members of federal- 


ized National Guard units in connection with the control of civil 
disorders. 
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You propose to issue a bulletin to read in part as follows: 


A Federal employee who is ordered into active military service of the United 
States pursuant to an Dxecutive order Federalizing his National Guard unit may 
be carried in a military leave status for not to exceed 15 calendar days, provided 
the military leave has not been used previously during the current calendar 
year. These Guardsmen may also be carried in an annual leave status to the 
extent of their accrued annual leave during the period of active military leave. 
In no case, however, would it be appropriate to eacuse without loss of pay or 
charge to annual leave an employee who has been ordered to active duty in the 
service of the United States. (27 Comp. Gen. 245, 251; 35 id. 255.) 

Under the provisions of 5 U.S.C. 6323, military reservists and mem- 
bers of the National Guard who are civilian employees of the Federal 
Government are entitled to not in excess of 15 days of leave for use 
when they are called to active duty or required to perform certain 
training duties. Military leave granted under that section would em- 
brace emergency active duty as reservists or as members of federalized 
National Guard units in connection with the control of civil disorders. 
In addition to such military leave, we have held (consistent with 5 
U.S.C. 5534) that it is proper to grant annual leave to employees on 
active military duty as reservists or National Guardsmen. 37 Comp. 
Gen. 255. 

Heads of agencies may exercise their authority to excuse employees 
without loss of pay or charge to leave when employees are called for 
nonfederalized State National Guard duty to which 5 U.S.C. 6323 
is not applicable. B-152149, August 2, 1963. Although the absences 
here in question might be considered as being similar, the Congress 
has specifically provided for excused absence without charge to leave 
for certain Reserve and National Guard duty. We do not believe that 
the discretionary authority which agency heads have to excuse em- 
ployees when absent without charge to leave may be used to increase 
the number of days an employee is excused for the purpose of partici- 
pating in Reserve and National Guard activities which otherwise are 
covered by 5 U.S.C. 6323. Therefore, even though an employee is 
absent on military duty covered by that section for more than 15 days 
in any calendar year, he may not be further excused from his civilian 
position without loss of pay or charge to leave. In that connection we 
note that the bill H.R. 16951, 90th Congress, which was introduced 
on May 1, 1968, would authorize up to 22 days of excused absence for 
employees who are called to full time active duty as members of the 
National Guard in connection with riots or civil disorders. 

We understand that some Federal employees who were called to 
active duty as reservists or members of federalized National Guard 
units in connection with the disorders in April of this year may have 
been granted excused absences by their agencies, Therefore, we concur 
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in the issuance of a bulletin along the lines proposed. However, we 
believe it is more appropriate to include in your proposed bulletin 
a reference to this decision rather than those now cited. 


[B-160565] 


Travel Expenses—Overseas Employees—Transfers—Agency With- 
in the United States 


The Government agency acquiring the services of an overseas employee who 
incident to his return to the United States for separation and reemployment 
without a break in service is entitled to reimbursement of travel expenses by 
both the losing and acquiring agency in accordance with 46 Comp. Gen. 628 
may, if the transfer is not for the convenience of the employee, pursuant to 
section 2.5 of the Bureau of the Budget Circular No. A-56, authorize payment 
of the subsistence expenses incurred while occupying temporary quarters at 
the new station, miscellaneous expenses, and per diem for the employee’s family 
incident to travel from residence to new duty station, not to exceed the per diem 
payable for direct travel from the old to the new station. 


Travel Expenses—Overseas Employees—Transfers—Agency With- 
in the United States 


An overseas employee under separation orders to a place of residence which is 
more distant from the overseas duty station than the place at which he is 
employed without a break in service after his departure from the overseas duty 
point is only entitled to reimbursement by the losing agency for travel costs 
to place of residence. Although the employee is not entitled to travel or trans- 
portation costs from residence to the new duty station, no collection is required 
for costs paid to residence in excess of costs for direct travel from the overseas 
to the new station. Under Bureau of the Budget Circular No. A-56 the acquiring 
agency may pay the miscellaneous expenses allowance and reimburse the em- 
ployee for subsistence while occupying temporary quarters. However, no per 
diem allowance for travel time of the employee’s family is allowable. 


Transportation—Household Effects—Overseas Employees—Trans- 
fers—Agency Within the United States 


If the transportation of an employee’s household effects from his overseas duty 
Station has been delayed until after his transfer to a duty station within the 
United States without a break in service, the losing agency is responsible for 
the payment of transportation costs not to exceed the cost of returning the goods 
to the employee's residence and the gaining agency is responsible for payment 
of the balance of the costs up to the cost of direct transportation from the old 
to the new station. 


Officers and Employees—Transfers—Service Agreements—Over- 
seas Employees Transferred to United States 


An overseas employee returned to the United States for separation upon re- 
employment without a break in service is not required under section 1.8c of 
the Bureau of the Budget Circular No. A-56 to execute an employment agree- 
ment to remain in the service. However, the acquiring agency, either by regula- 
tion or otherwise, may require an employee to execute an employment agreement. 
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To the Secretary of the Air Force, June 21, 1968: 


Further reference is made to the letter of the Under Secretary of 
the Air Force, dated February 13, 1968, which was assigned Per Diem, 
Travel, and Transportation Allowance Committee Control No. 68-10, 
concerning the division of costs and the benefits allowable when em- 
ployees are returned from overseas to the United States for separation 
and are thereafter reemployed without a break in service. 

The Under Secretary refers to our decision of January 24, 1967, 
46 Comp. Gen. 628, involving the provision contained in 5 U.S.C. 
5724(e) which requires that: 


When an employee transfers from one agency to another, the agency to which 
he transters pays the expenses authorized by this section. 


In 46 Comp. Gen. 628, we held in pertinent part as follows: 


Concerning the third proposal, it is our understanding that the employee 
would be returned to the place of his actual residence or some other point in 
the United States for separation. At the time of such return travel he would not 
have been employed by the new (acquiring) agency to which he later transfers. 
See 44 Comp. Gen. 767. In such a case it would be proper for the old (losing) 
agency to pay the expenses incurred in traveling to the place of actual residence 
or some other selected point in the United States but not to exceed the con- 
structive cost of travel to the place of actual residence. 

If after arriving at the place of actual residence the employee then transfers 
to a new (acquiring) agency without a break in service it would be proper for 
the acquiring agency to pay the expenses of his travel from the place of actual 
residence or other selected point to the duty station for the position to which he 
transfers. The allowable cost could not exceed the cost of direct travel from the 
old to the new duty station, less the cost incurred by the losing agency for 
return travel as indicated above. * * * 

You ask whether the travel involved in that situation is considered 
to be travel for which the transfer of station benefits provided by the 
act of July 21, 1966, Public Law 89-516, 5 U.S.C. 5724, would be 
allowable. 

In 46 Comp. Gen. 628, above, the acquiring agency was permitted 
to pay the cost of additional travel from the place of residence to the 
new duty station subject to limitations as set forth therein. No specific 
reference was made in that decision to the transfer benefits provided 
for under Public Law 89-516, now 5 U.S.C. 5724a. We believe, how- 
ever, that if payment of travel costs is not precluded under the pro- 
visions of 5 U.S.C. 5724(h) pertaining to transfers primarily for the 
convenience or benefit of the employee or at his request, the acquiring 
agency in such case may authorize reimbursement to the employee 
for subsistence expenses while occupying temporary quarters in ac- 
cordance with section 2.5 of Bureau of the Budget Circular No. A-56. 
Also, the miscellaneous expenses allowance would be payable, and per 
diem for the family would be allowable for travel from the residence 
to the new duty station, not to exceed in any event per diem for travel 


time direct from old to the new duty station. 
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In a similar situation, except that the employee and his family 
have traveled under separation orders to a place of residence which 
is more distant from the overseas duty station than the place at which 
he is employed without a break in service after his departure from 
the overseas duty point, all costs to place of residence under those 
orders are payable by the losing agency. No costs of travel or trans- 
portation are allowable from the residence to the new duty station; 
however, no collection is required for costs paid to the residence which 
are in excess of costs which would have been incurred for direct travel 
from the overseas station to the new duty station. See 44 Comp. Gen. 
767. It would be permissible in such case, however, for the acquiring 
agency to pay the miscellaneous expenses allowance and to reimburse 
the employees for subsistence while occupying temporary quarters 
under Circular No. A-56. No per diem allowance for travel time of 
the family will be allowable. 

If transportation of the employee’s household effects has been de- 
layed until after the transfer, the losing agency would pay the costs 
of such transportation not to exceed the cost of returning such goods 
to the employee’s residence and the gaining agency would pay the 
balance of such costs up to the cost of direct transportation from old 
to new station. 

The law does not require that an employee execute an agreement to 
remain in the Government service in the case of such transfers. The 
employee is required to execute an agreement for continued service in 
connection with such transfers only to the extent that the agency 
involved by regulation or otherwise requires such an agreement. 
47 Comp. Gen. 122. 


[B-164171] 


Contracts—Discounts—Commencement of Discount Period 


The payment by the Government of a voucher for supplies having been made 
within 20 days of evidence of inspection and acceptance of the supplies on DD 
Form 250 in accordance with the terms of the contract, the Government is not 
required to refund the prompt payment discount taken, even though the original 
voucher was received more than 20 days prior to payment, as delivery of the 
supplies was not completed until the required information was documented, at 
which time the discount period commenced. The determination by the contracting 
officer that the discount was not earned is one of fact and is not determinative of 
an issue that requires legal interpretation of the terms and conditions of the 
contract. 


To Captain A. G. Metcalfe, Defense Supply Agency, June 21, 1968: 

By letter dated April 26, 1968 (DSAH-CFF), the Chief, Account- 
ing and Finance Division, Office of the Comptroller, transmitted your 
undated letter (DCRN-FO), with enclosures, wherein an advance 
decision is requested with respect to a voucher stated in favor of the 
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Harrington Shirt Corporation in the amount of $5,574.24, representing 
refund of the prompt payment discount (8 percent, 20 days) taken 
by the Government on partial shipment No. 22 (partial payment No. 
20) under contract No. DSA100-1779. 

The circumstances pertaining to partial shipment No. 22 under con- 
tract No.—1779 are reported as follows: 


a. Supplies were inspected on 29 June 1966 and shipped the same day. 

b. The invoice DD 250 for the questioned shipment was received at the office 
designated for payment by the Government 30 June 1966. 

ce. The supplies were inchecked at Lackland Air Force Base (destination) 
15 July 1966. 

d. The signed source inspection copy of DD 250 was not received at Lackland 
Air Force Base until 5 August 1966. 

e. Acceptance of the supplies was made on 8 August 1966. 

f. Payment was made on 18 August 1966 (230) and a discount of $5,574.24 
which was 8% of the invoiced amount was taken. 


However, doubt arises as to the propriety of refund of the discount 
taken since the contractor has argued that more than 20 days had 
elapsed since receipt of the original invoice. It is your recommenda- 
tion that refund should not be made because the discount was properly 
earned by the Government. The bases for your position are stated by 
you as follows: 


a. The Material Inspection and Receiving Report (DD Form 250) was required 
by the contract. This requirement appears on page 1 of the Change Order (DD 
Form 1319) executed on 3 January 1966, (003) (the contract was also executed 
on 8 January 1966 (003) ) “Material Inspection and Receiving Report (DD Form 
250)” (see Article 38, DSA Form 222, “Additional Provisions and Alterations to 
General Provisions, Standard Form 82, June 1964 Edition, Supply Contract” 
(Incorporated by reference) ). 

b. DSA Form 222 Article 33 “Material Inspection and Receiving Report (Juiy 
1958).” At the time of each delivery under this contract the contractor shall 
prepare and furnish to the Government, in the manner and to the extent required 
by the Contracting Officer, a Material Inspection Report (DD Form 20). The 
Government shall furnish the required forms to the Contractor upon request. 
(ASPR 7-105.7). 

ec. The DD Form 1319 also places the burden of distribution of completely 
executed DD Forms 250 upon the contractor as per the instructions of the 
Contracting Officer. 

d. DCRSC Form 525.1A contains the “Instructions of Contractor for Distribu- 
tion of Material Inspection and Receiving Report (DD Form 250) Domestic” 
which were given by the Contracting Officer to the contractor applicable to this 
contract. 

e. These “Instructions” clearly require a DD Form 250 which has been signed 
by the Quality Control Representative of the Government to be shipped with the 
zoods to the consignee. 

f. The contractor did not comply with requirements of the contract in that he 
did not follow the instructions of the Contracting Officer regarding the distribu- 
tion of the signed inspection copy of the DD 250. This is evidenced by the DD 250 
for partial shipment No. 22 contained in the file which indicates that a signed 
source inspection copy of the DD 250 was not received by the consignee until 
5 August 1966 (217). 

g. Since a signed inspection copy of the DD 250 was required to be delivered 
with the goods to the consignee, delivery could not be complete without it. Deliv- 
ery was complete upon receipt of the signed inspection copy. of the DD 250 by the 
consignee on 5 August 1966 (217). 

4. The Administration Contracting Officer, Mr. Peter Conte, made a Finding of 
Fact and Determination pursuant to the Disputes article of the contract on 
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30 August 1967 (attached Exhibit “C”). This Finding of Fact and Determination 
was in favor of the contractor and stated the questioned discount was not 
earned by the Government and therefore should be refunded to the contractor. 
The ACO predicated his decision upon Volume III, Supply Operators Manual, 
DSAM 4140.2, paragraph 303111 which is an internal regulation prescribing the 
course of action to be taken when material is received by destination without 
accompanying documentation. (The text of the above cited regulation is recited 
in attached Finding of Fact and Determination marked Exhibit “C’”.) 

The contracting officer made a finding of fact under the contract 
disputes clause when the contractor claimed refund of the discount 
taken, He determined that the discount was not earned by the Govern- 
ment and therefore should be refunded. The decision was predicated 
on volume IIT, Supply Operators Manual, DSAM 4140.2, paragraph 
303111, which is an internal regulation prescribing the action to be 
taken when material is received at destination without accompanying 
documentation, such as an executed DD form 250. 

The contract required destination deliveries with inspection at origin 
and acceptance at destination. Concerning discounts, the contract pro- 
vided that time would be computed from date of delivery at destina- 
tion or date a correct invoice is received in the office specified by the 
Government, whichever is later. 

Paragraph 7 of the General Provisions, incorporated by reference 
into the contract, provides, in pertinent part, as follows: 

The Contractor shall be paid, upon the submission of properly certified invoices 
or vouchers, the prices stipulated herein for supplies delivered and accepted or 


services rendered and accepted, less deductions, if any, a3 herein provided. * * * 
[Italic supplied. ] 


In addition to the above, article 5(a) provides: 


(a) All supplies (which term throughout this clause includes without limita- 
tion raw materials, components, intermediate assemblies, and end products) shall 
be subject to inspection and test by the Government, to the extent practicable at 
all times and places including the period of manufacture, and in any event prior 
to final acceptance. [Italic supplied. ]} 


Moreover, contract modification No. 1, dated January 3, 1966, incor- 
porated article 33 of the General Provisions (Supply Contract) (June 
1964 edition) , which reads in part: 


At the time of each delivery under this contract the Contractor shall prepare 
and furnish to the Government, in the manner and to extent required by the Con- 
tracting Officer, a Material Inspection and Receiving Report (DD Form 250 or 
comparable form). The Government shall furnish the required forms to the Con- 
tractor upon request. (ASPR 7-105.7) 


The modification further provided with reference to the use of DD 
form 250 that : 


Effective 3 January 1966, the contractor, under the guidance and instructions 
of the Quality Assurance Representative of the applicable DCAS Activity cited in 
the contract, shall be responsible for the complete execution and distribution of 
DD Forms 250. All inquiries relative to the forms will be directed to the DCAS 
Activity. You may have in your possession sets of DD Forms 250, together with 
instructions for completion and distribution, which were furnished by this Center. 
These forms and instructions are to be used to the maximum extent practicable 
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except where a shipment is authorized to be made in accordance with Article 48C 
entitled “Shipment, Prior Authorization,” of the “Supplemental General Provi- 
sions,” DPSC Form 502-3; when used, contractor shall assure that the proper 
“Invoice Routing” office is reflected in Block 33 of the forms. 

SHIPMENT, PRIOR AUTHORIZATION The following is added to Article 
48C of “Supplemental General Provisions,” DPSC Form 502-3: In the event ship- 
ment is authorized by the contracting officer, the contractor shall attach to his 
invoice or invoice copies of DD Form 250, a copy of the applicable satisfactory 
test report(s) evidencing completion of testing requirements prior to submission 
to the “Invoice Routing” office for payment. * * * 


Under these provisions, payment is not authorized to be made until 
the supplies have been inspected and accepted as conforming to the 
contract. Hence, the invoice requesting payment on partial shipment 
No. 22 should not have been submitted on DD form 250 until that form 
had been properly executed to evidence contract compliance with the 
above-quoted provisions. 

The question whether the contractor, under these circumstances, is 
entitled to refund of discount is one involving the legal interpretation 
of the terms and conditions of the contract and, as such, involves a 
matter of law rather than of fact. Crowder v. United States, 255 F. 
Supp. 873 (1964), affirmed 362 F. 2d 1011. 41 U.S.C. 322. In this re- 
spect, the contracting officer himself pointed out in his findings of fact, 
which held that the discount was unearned by the Government, that 
there is no controversy as to the date the supplies arrived at destination. 
We find nothing in his determination dealing with any dispute as to 
fact. between the contracting officer and the contractor. Therefore, we 
agree with your view that the contracting officer’s determination that 
the contractor is entitled to refund of the discount is not determinative 
of the legal issue in this case. 

Generally, and in the absence of specific stipulations otherwise, a 
discount period is to be considered as beginning to run from date the 
articles are in fact delivered to the purchaser, 30 Comp. Gen. 10. How- 
ever, in a situation, as here, where specific contract stipulations require 
that a correct invoice must be received by the designated Government 
activity, payment is not authorized to be made for supplies delivered to 
the Government until such correct invoice is received on DD form 250 
properly executed. Under the terms and conditions of the contract, a 
“correct invoice” which may be properly processed for payment is one 
which evidences acceptance of the supplies as conforming by means of 
DD form 250, In 17 Comp, Gen. 470 (quoting the syllabus) we held as 
follows: 


Where contract provided for discount for payment within a specified number 
of days from date of invoice, and payment was made within the specified number 
of days after receipt of a proper invoice, refund of the discount deducted is 
unauthorized, notwithstanding the payment as made was not within the specified 
number of days after date of original invoice, the invoice having been properly 
and timely returned by the Government for certification by the contractor in the 
manner required by the contract, - 








Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 769 


See, also, Zhos. Somerville Company v. United States, 99 Ct. Cl. 329. 

Accordingly, we conclude that the discount was properly earned 
since the correct invoice on the properly executed DD form 250 was 
paid within the 20-day discount period specified in the contract. There- 
fore, payment of the voucher, which is being retained in our Office, is 
not authorized. See B-118449, June 23, 1954, and B-162605, October 30, 
1967. 


[B-164237] 


Bids—Acceptance Time Limitation—Failure To Comply 


Two bid acceptance provisions in an invitation, one standard form 38, entitled 
“Solicitation, Offer and Award,” prescribing that a bid will be open for 60-calen- 
dar days unless a different period is specified by the bidder in the blank space 
provided, the other, standard form 334A, entitled “Solicitation Instructions and 
Conditions,” which stated that an offer of less than a 90 day acceptance period 
would be rejected are not inconsistent where the 90-day reference in the instruc- 
tions is not intended to relieve a bidder of the responsibility of selecting an 
acceptance period. Therefore, a low bid submitted without specifying a different 
acceptance period automatically offered a 60 day bid accceptance period, and 
the bid nonresponsive to the 90 day acceptance period requirement may not be 
considered for award. 


To the Secretary of the Army, June 24, 1968: 


We refer to a report dated May 23, 1968, from the Acting Director 
of Procurement and Production, U.S. Army Materiel Command, rel- 
ative to the protest of Atlantic Maintenance Inc., of Maryland, against 
award to any other bidder under invitation for bids No. DAAA13- 
68-B-0065, issued on March 26, 1968, by the Procurement Division, 
Fort Detrick, Maryland. 

The invitation, as modified by amendment No. 1 dated April 9, 1968, 
requested bids no later than April 25, 1968, for furnishing janitorial 
services for item 1, covering eighteen (18) buildings in which the serv- 
ices were to be provided during evening hours; and item 2, covering 
eight (8) buildings in which the services were to be performed during 
daytime working hours, The Government reserved the right to make 
multiple awards and bidders were permitted to submit lump-sum bids 
for all twenty-six buildings. The invitation contained standard form 
338A. (July 1966), entitled “Solicitation Instructions and Conditions,” 
and standard form 33 (July 1966), entitled “Solicitation, Offer and 
Award.” Of relevance to our consideration here, the “Offer” portion 
of the latter form provides as follows : 

In compliance with the above, the undersigned offers and agrees, if this offer 
is accepted within————calendar days (60 calendar days unless a different period 
is inserted by the offeror) from the date for receipt of offers specified above, to 
furnish any or all items upon which prices are offered, at the price set opposite 


each item, delivered at the designated point(s), within the time specified in the 
Schedule, 
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In addition to the 19 paragraphs of instructions and conditions con- 
tained in standard form 33A, the procuring activity issued supple- 
mental instructions and conditions. Paragraph 34 thereof imposed the 
following condition : 

Bids Acceptance Period (APRIL 1960) 

Bids offering less than 90 days for acceptance by the Government from the 
date set for opening of bids will be considered non-responsive and will be rejected. 

Eleven bids were received, and the bid of the Nash Janitorial Serv- 
ice in the amount of $37,224 was recorded as low overall. Atlantic 
Maintenance, Inc., of Maryland’s bid in the amount of $40,920 was 
second low overall. Of the eleven bids received, nine bidders, including 
Nash Janitorial Service, failed to complete the bid acceptance space. 
We have been informally advised that the same bid acceptance period 
provisions were provided in last year’s procurement of these services, 
and that only two of five bidders participating completed the bid 
acceptance space, 

By letter dated May 3, 1968, Atlantic Maintenance, Inc., of Mary- 
land, contends that in accordance with paragraph 34 of the supplemen- 
tal conditions the bid of the Nash Janitorial Service is nonresponsive 
since that firm failed to insert the figure “90” in the bid acceptance 
period space. The contracting officer takes exception to this view on 
the ground that under the invitation as prepared by the procuring 
activity such action was unnecessary. Accordingly, the contracting 
officer proposes that award be made to Nash Janitorial Service. This 
recommendation is concurred in by Headquarters, U.S. Army Muni- 
tions Command and Headquarters, U.S. Army Materiel Command. 

Considering the construction of the invitation advanced in support 
of the proposed award to Nash Janitorial Service, primary reliance 
is placed on paragraph 19 “Order of Precedence” of standard form 
838A, which provides that : 


19. In the event of an inconsistency between provisions of this solicitation, the 
inconsistency shall be resolved by giving precedence in the following order: (a) 
the Schedule; (b) Solicitation Instructions and Conditions; (c) General Provi- 
sions; (d) other provisions of the contract, whether incorporated by reference 
or otherwise ; and (e) the specifications. 


As expressed in a Memorandum of Law dated May 15, 1968, from 
counsel for the contracting officer, it urged that: 


The ninety (90) day acceptance period requirements takes precedence over the 
printed paragraph concerning acceptance period which appears on the front of 
Standard Form 33 * * *, since the former comes within category (b) maintained 
in said Condition No. 19, whereas the latter comes within category (d) of said 
Condition No, 19. Said Condition No, 19 * * * is the controlling condition for 
the purpose of resolving this protest * * *, 


Further, emphasis is placed on the fact that nine bidders did not fill 
in the acceptance period space on standard form 33 and it is suggested 
that such action is indicative of the reasonableness of the procuring 
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activity’s interpretation. This point is amplified in a letter dated 
May 10, 1968, from the Assistant Chief, Counsel, U.S. Army Munitions 
Command to Headquarters, U.S. Army Materiel Command, as 
follows: 

It is submitted that in the face of the caveat set forth in the invitation, to at- 
tribute to the bidder (and others who did not fill in the blank space) any inten- 
tion other than to submit a responsive bid would be unconscionable. The integrity 
of the competitive bidding system requires strict construction of bids submitted 


but that requirement includes also the necessity for fairness to all bidders and to 
the interests of the government. * * * 


As the contracting officer’s report dated May 10, 1968, points out, the 
use of standard form 33 was required under Armed Services Procure- 
ment Regulation (ASPR) 16-101.1(i). The “Offer” portion of that 
form is designed to constitute, in the case of formally advertised pro- 
curements, the bidder’s assent to all provisions of the invitation. With 
particular regard to bid acceptance terms, the language and structure 
of the “Offer” portion clearly afford the bidder an option as to the 
duration of the Government’s right to accept. The parenthetical phrase 
that a bid will remain open for “60 calendar days” if no other time is 
specified by the bidder similarly presents an option, and also reflects a 
normal period for evaluation of the bids by the Government, It is 
apparent that nothing in the “Offer” portion of standard form 33 pre- 
vents a bidder from providing an acceptance period greater or less 
than 60 days. Further, while the bidder may affirmatively select an 
acceptance period, it is equally evident that in legal effect, noncomple- 
tion of the acceptance period space affords the Government 60 calendar 
days from date of bid opening to accept the bid. 

Of course, the bidder’s options with respect to acceptance periods 
may be limited by the requirements of the Government. We have 
recognized that the procuring activities may properly provide for 
a minimum acceptance period. In this connection paragraph 34 of 
the subject invitation was added pursuant to ASPR 2-201(xv) which 
provides in part that: 


When considered necessary by the contracting officer, a requirement that 
all bids must allow a period for acceptance by the Government of not less than 
a minimum period stipulated in the invitation for bids, and that bids offering 
less than the minimum stipulated acceptance period will be rejected. The mini- 
mum period so stipulated should be no more than reasonably required for 
evaluation of bids and other pre-award processing. * * * 

By letters dated June 5, and June 12, 1968, the attorney for Atlan- 
tic has correctly observed that when an invitation provision requires 
a bid to remain open for acceptance for a specified period to be 
considered for award, our Office has taken the position that such 
provision is material and noncompliance therewith renders the bid 
nonresponsive. See 46 Comp. Gen. 418; 39 Comp. Gen. 779, and cases 
cited therein. We note also that the procuring activity has not ques- 
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tioned the materiality of paragraph 34 of the supplemental conditions, 

Considering now the effect of paragraph 34 on the “Offer” portion 
of standard form 33, we acknowledge at the outset that the clause 
is a “caveat,” but we do not believe it to be more than that. The lan- 
guage of the clause, which is prescribed by ASPR 2-201(xv), is 
confined to an appraisal of the substantive results of a failure to 
afford the Government the specified acceptance period. We cannot 
agree that the clause is designed to relieve a bidder of the responsi- 
bility in preparing its bid of selecting an acceptance period. We have 
recognized in previous decisions that the terms of minimum bid 
acceptance provisions may vary, and it is the bidder’s responsibility 
to consider such terms in the preparation of its bid and respond ac- 
cordingly. See B-160224, January 25, 1967; B-161628, July 20, 1967. 

Admittedly, any questions of responsiveness arising out of the 
instant invitation could have been avoided if the procuring activity 
had struck out the parenthetical “60 calendar days” in the “Offer” 
portion of standard form 33 and inserted in lieu thereof the “90” day 
minimum acceptance period specified in paragraph 34, or other ap- 
propriate action. Further, when a minimum acceptance period is 
specified, we acknowledge that it is unlikely that a bidder will inten- 
tionally offer less than full compliance therewith. By letter dated 
May 15, 1968, Nash Janitorial Service has confirmed this fact in 
the advice that it has “always left the Bid Acceptance space blank 
as we always accept whatever calendar days are specified in the sched- 
ule.” While the procuring activity’s inaction has perpetuated a situa- 
tion which places a premium on attentiveness, such circumstance is 
not in our opinion a proper basis for finding an “inconsistency” to 
alter thereby the operative effect of a failure to insert “90” calendar 
days in the bid acceptance space. 

Accordingly, we must agree with the position advanced by the 
attorney for Atlantic that: 

Since “a different period” was not inserted by Nash Janitorial, its bid accept- 
ance period automatically is considered to be 60 days by virtue of the specific 
language in the bid acceptance portion of the offer. 

Moreover, it must be stressed that the terms of the invitation, thus 
construed, are the controlling manifestation of the bidder’s intent even 
though it is recognized that the nonresponsiveness results from in- 
advertence or mistake. See 46 Comp. Gen. 418, 422. Also, see B-150611, 
February 25, 1963, and B-141169, November 12, 1959. 

Although we have been informally advised that appropriate steps 
have been taken to avoid a recurrence of the foregoing circumstances, 
we must conclude that the bid of the Nash Janitorial Service is non- 
responsive, and should not be considered for award. 
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[B-164371] 


Leaves of Absence—Lump-Sum Payments—Rate at Which Pay- 
able—Increases 


5 U.S.C. 5551 prescribing that a lump sum leave payment shall equal the pay 
an employee would have received had he remained in the service until the 
expiration of his annual leave, an employee retired effective April 30, 1968, 
who was separated from the service after the enactment of Public Law 90-206 
is entitled to the salary increase authorized by section 212 of the act which will 
become effective with the first pay period commencing after July 1, 11968. How- 
ever, the final adjustment in the amount of the lump sum leave payment due 
the employee for the period covered by the new salary rate should not be made 
until the effective date of the new salary rates promulgated by the President. 


To R. T. Erickson, United States Department of the Interior, 
June 24, 1968: 


We refer to your letter of May 8, 1968, reference 4-360, relative 
to the amount payable as a lump-sum leave payment to a former em- 
ployee of the Bureau of Reclamation who retired e ‘ective April 30, 
1968. Your letter is in part as follows: 


We have forwarded his final payment to the Regional Disbursing Office for 
processing which includes Lump Sum payment for 718 hours annual leave (carry 
over at the end of the 1967 leave year) plus 24 hours for 3 holidays which will 
occur during the projected leave period. Payment for the entire 742 hours is 
being made at the rate of $16,657.00 per annum ($8.01 per hour), which was 
the salary Mr. Cahoon was receiving immediately prior to the effective date 
of his retirement. Mr. Cahoon is claiming entitlement to the adjusted rate 
effective the first pay period on or after July 1, 1968 in accordance with the 1967 
Federal Pay Act, Public Law 90-206, December 16, 1967. 


1. Since Mr. Cahoon was on the rolls on the date of enactment of the 1967 
Pay Act may I certify for payment Mr. Cahoon’s claim for the amount as 
determined by the President for that portion of his Lump Sum payment ex- 
tending beyond the first pay period after July 1, 1968? 

2. If question No. 1 is answered in the negative then is he entitled to the 
3% increase which is included in the act as a guaranteed minimum, for that 
portion of his Lump Sum payment extending beyond the first pay period after 
July 1, 1968? 

3. Several employees have retired or will be leaving the government service 
prior to the effective date of the next salary adjustment. If question No. 1 is 
answered in the affirmative and since underpayment will not result from an 
administrative error discovered at a later date (see 26 CG 102 at page 106) 
may I process adjustments without claims from employees who are not in the 
government service when the adjusted rate becomes known and who have been 
paid a Lump Sum for a period which extends beyond the first pay period after 
July 1, 1968? 


5 U.S.C. 5551 provides in part that: 


* * * The lump-sum payment shall equal the pay the employee or individual 
would have received had he remained in the service until expiration of the period 
of the annual or vacation leave * * *, 


On the date of Mr. Cahoon’s separation Public Law 90-207 already 
had been enacted and the provisions of that law requiring the pay 
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adjustment in July 1968 were then in being. While the exact amount 
of such adjustment was dependent upon a Presidential determination 
the requirement for making the adjustment is mandatory upon the 
President. Thus, had Mr. Cahoon remained in the service until the 
expiration of the period over which his lump-sum leave payment is 
computed, he clearly would have been entitled to whatever salary in- 
crease becomes effective the first day of the first pay period com- 
mencing after July 1, 1968, as authorized by section 212 of Public Law 
90-206, 5 U.S.C. 5304 note. Therefore, in line with the decisions cited 
in your letter 43 Comp. Gen. 440, and 26 Comp. Gen. 102) it is our 
opinion that the employee should be given the benefit of the pay adjust- 
ment which will become effective with the first pay period commencing 
in July of this year. 

However, the final adjustment in the amount of lump-sum leave 
payment due the employee for the period covered by the new salary 
rate should not be made until the effective date of the new salary rates 
promulgated by the President. 

Accordingly, the first question presented in your letter is answered 
in the affirmative and it follows that the second question requires no 


answer. 
The third question is answered in the affirmative. 


[.B-164515] 


Compensation—Wage Board Employees—Coordinated Federal 
Wage System 

In view of the designation under the Coordinated Federal Wage System contained 
in chapter 532 of the Federal Personnel Manual of a lead agency in each wage 
area to conduct a wage survey and develop wage schedules for use by all agencies 
in the area, an individual agency no longer may exercise discretion as to whether 
a particular schedule should be placed in effect and, therefore, instructions may 
be issued to require each agency in a wage area to place a new wage schedule 
in effect on the date decided upon by the lead agency, provided the date is not 
earlier than the date the lead agency actually prescribes the schedule. 


To the Chairman, United States Civil Service Commission, June 24, 
1968: 


We refer to your letter of June 4, 1968, requesting our decision con- 
cerning the propriety of implementing instructions covering the 
Coordinated Federal Wage System which are set forth in Chapter 532 
of the Federal Personnel Manual to include a requirement that each 
agency in a given wage area make new wage schedules resulting from 
wage surveys effective on the same date even though on occasion this 
would require individual agencies to apply the new wage schedules 
retroactively. 
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We understand that under the Coordinated Federal Wage System a 
particular agency is designated as a lead agency for each wage area 
and that such agency conducts the wage survey and develops wage 
schedules for use by all agencies in such area. Under the coordinated 
system an individual agency no longer may exercise discretion as to 
whether a particular schedule should be placed in effect and the sched- 
ule decided upon and made effective by the lead agency is the schedule 
applicable for the whole area. In view thereof and in order to achieve 
the desired degree of uniformity it appears to be entirely appropriate 
to implement the instructions to require that each agency in a wage 
area place the new schedule in effect on the date decided upon by the 
lead agency provided such date is not earlier than the date the lead 
agency actually prescribes the schedule. Your submission is answered 
accordingly. 


[B-163529] 


Storage—Household Effects—Military Personnel—Nontemporary 
Storage—Death of Dependents 

The authority in paragraph M8308-2 of the. Joint Travel Regulations entitling 
a member of the uniformed services stationed overseas on the date of death of 
a sole or all dependents who had resided with him overseas to the nontemporary 
storage of household goods, not to exceed the prescribed weight limitation, until 
the date of his next arrival in the United States (U.S.) for permanent duty 
may not be extended to a member located at a permanent duty station in the 
U.S. at the time of death of his sole or all dependents. The regulation promul- 
gated pursuant to the unusual or emergency circumstances provision of 37 U.S.C. 
406(e) having been superseded by subsection 406(h) relating to the individual 
movement of dependents and effects from overseas areas, the regulation may 
not be amended to apply to members on duty in the U.S. 


To the Secretary of the Air Force, June 25, 1968: 


Further reference is made to letter of January 30, 1968, from the 
Under Secretary of the Air Force requesting a decision whether the 
Joint Travel Regulations, Volume 1, Chapter 8, may be amended to 
provide for shipment and nontemporary storage of household goods 
not in excess of the prescribed weight limitation when the sole de- 
pendent, or all of the dependents, of a member of the uniformed 
services die at his permanent duty station in the United States. The 
request was assigned PDTATAC Control No, 68-7 by the Per Diem, 
Travel and Transportation Allowance Committee. 

The Under Secretary states that paragraph M8303-2 of the Joint 
Travel Regulations provides that upon the death in an overseas area 
of a sole dependent, or of all dependents, authorized to reside therein, 
a member otherwise entitled to transportation of household goods 
shall be entitled to nontemporary storage of such household goods as 
are in the overseas area at date of death, not to exceed the prescribed 
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weight limitation, until the date of his next arrival in the United 
States for permanent duty. 

He states that the recommendation for amending the regulations 
was made by the Department of the Army for the reason that members 
have the same problems when the wife dies in the United States as 
they do when she dies in an overseas area and the entitlement to ship- 
ment or nontemporary storage of household goods under such circum- 
stances should be the same. 

He further states that paragraph M8303-2 was promulgated pur- 
suant to the unusual or emergency circumstances provision of 37 U.S. 
Code 406 (e), but that doubt exists as to whether any of the provisions 
of 37 U.S.C. 406 authorize the amendment to the Joint Travel Regula- 
tions proposed by the Department of the Army. 

Section 406(b) of Title 37, U.S. Code, provides for transportation, 
including drayage, of baggage and household effects in connection 
with a temporary or permanent change of station. As an alternative 
to shipment, section 406(d) of the same title provides for nontempo- 
rary storage of baggage and household effects in facilities of the 
United States, or in commercial facilities when it is considered to 
be more economical to the United States. Any other movement within 
the United States or restorage of the effects at Government expense 
would not be authorized prior to further permanent change of station 
orders except as may be provided under 37 U.S. Code 406 (e). 45 Comp. 
Gen. 771. 

As an exception to the orders requirement, subsection (e) of section 
406 provides that when orders directing a permanent change of sta- 
tion have not been issued, or when they have been issued but cannot 
be used as authority for the transportation of dependents, baggage 
and household effects, the Secretaries may authorize the movement of 
the dependents, baggage and household effects and prescribe trans- 
portation in kind, reimbursement therefore, or a monetary allowance 
in place thereof, as authorized under subsection (a) or (b) of that 
section in cases involving unusual or emergency circumstances in- 
cluding those set forth in clauses (1), (2), and (3) of that section. 

Nontemporary storage of household effects is authorized as an 
alternative to their shipment and the transportation of household 
effects provided by 37 U.S.C. 406(e) is authorized only in unusual or 
emergency circumstances. Based on the legislative history of section 
406(e) we expressed the opinion in decision of July 16, 1958, 38 
Comp. Gen. 28, that the term “unusual or emergency circumstances” 
had reference to conditions of a general nature arising at overseas 
duty stations which cannot readily be foreseen and which change in 
an unexpected manner. We said, therefore, that it was not clear that 
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Congress, in enacting the law, intended to authorize the advance 
return [to the United States] at Government expense of dependents 
and household effects of members on an individual case basis merely 
because the member encounters financial difficulties, has marital 
troubles, desires to return dependents to the United States to attend 
school, or because of illness of relatives, etc. We pointed out that vir- 
tually all members may be found with one or more of such problems 
during their service. 

In that regard we referred to prior decisions holding that conditions 
of a personal nature such as financial difficulties, illness of a mother- 
in-law, inadequate educational facilities, death of a brother-in-law, or 
return of dependent to attend school may not be considered as the 
unusual or emergency circumstances contemplated by the statutes. 

The statute is concerned primarily with emergencies deemed to 
require the movement of dependents, not the member, and we said 
that basically it authorizes the Secretaries to issue regulations pro- 
viding for the early return of dependents and household effects only 
because of actual conditions of an emergency nature arising at over- 
seas duty stations which justify such return and which generally could 
not arise, or are most unlikely to arise in the case of members serving 
in the United States. We recognized, however, that under certain cir- 
cumstances such conditions might be considered to include serious 
illness among dependents requiring specialized treatment not avail- 
able at the member’s duty station and the serious adverse effect of 
weather, climate, or living conditions on the health of dependents 
amounting to a serious illness not treatable at the duty station. 

In decisions of September 23, 1965, 45 Comp. Gen. 159, and Octo- 
ber 28, 1965, 45 Comp. Gen. 208, we held that 37 U.S.C. 406(e) was 
applicable in the case of unusual or emergency circumstances arising 
in the United States. Those decisions, however, do not represent any 
change in the views expressed in 88 Comp. Gen. 28, as to what may 
be viewed as constituting the unusual or emergency circumstances 
contemplated by the statute. 

The limitations imposed by the unusual or emergency circumstances 
requirements of section 406(e) were found to be too restrictive to meet 
the needs of the services, Consequently, a new subsection (h) was 
added to 37 U.S.C. 406 by Public Law 88-431, approved August 14, 
1964, to authorize, among other things, the advance return of depend- 
ents and household effects of military members from overseas areas in 
individual cases, when such return is determined to be in the best 
interest of the member or his dependents and the United States. 

H. Rept. No. 415, 88th Cong., dated June 18, 1963, to accompany 
H.R. 4739, which became Public Law 88-431, says that examples of 
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situations warranting the advance return of dependents would in- 
clude such compelling personal reasons as marital difficulties, extreme 
financial difficulties, death or serious illness of close relatives, and 
other situations in which the appropriate commander determines that 
the best interest of the Government and the member or dependent 
will be served. 

We understand that paragraph M8303-2 of the Joint Travel Regu- 
lations was promulgated by a Joint Determination issued in June of 
1964. However, it first appeared in Volume 1 of the Joint Travel 
Regulations as Change 140 of September 1, 1964, or after the enact- 
ment of Public Law 88-431. 

Presumably, the Secretaries in promulgating paragraph M8303-2 
considered that in cases where a member’s dependents die at an over- 
seas station, the difficulty of adequately disposing of unneeded house- 
hold effects locally, or, in the alternative, the cost of returning them 
to the United States, or the financial burden which would result from 
continued maintenance of rented dependent quarters and the reduction 
in his basic allowance for quarters and overseas station per diem to 
those authorized for a single member, were circumstances which af- 
forded a basis for invoking the emergency provisions of 37 U.S.C. 
406(e). Those circumstances and others of a similar nature, however, 
seem clearly to relate to the interest of the member and the United 
States in an individual case and not to a need to move household effects 
because of emergency circumstances of a general nature. 

The movement of dependents and household effects for such reasons 
in individual cases is specifically authorized by 37 U.S.C. 406(h). To 
the extent, therefore, that 37 U.S.C. 406(e) may have afforded any 
basis for moving dependents and household effects for such reasons, 
it must be regarded as having been entirely superseded by the pro- 
visions of 37 U.S.C. 406(h). Accordingly, it is our view that since 
August 14, 1964, section 406(h) has constituted the sole authority for 
paragraph M8303-2 of the Joint Travel Regulations. 

In that view of the matter and since 37 U.S.C. 406(h) has no ap- 
plication to members on duty in the United States, your question must 
be answered in the negative. 


[B-164242] 
Contracts—Negotiation—Limitation on Negotiation—Propriety 


Under Request for Quotations (RFQ) transformed from a noncompetitive 
to a competitive procurement, where a partial emergency award was made to 
the sole source manufacturer of voltmeters pending evaluation of an “equal” 
item offered at a lower price, the decision to consider the “equal” product having 
relaxed the specifications, amendment of the RFQ, with notice and opportunity 
to the original manufacturer to compete is required by paragraphs 3-805.1(b) and 


FURS AT ET 


7 Se 


re 
[oO 
? 


id 


ee 


Es 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 779 


(e) of the Armed Services Procurement Regulation. The failure to give the 
original manufacturer an “equitable opportunity to negotiate” on the balance 
of the procurement not justified under paragraph 3-805.la(v), in view of the 
detailed presentation of the competing equipment, an award to the offeror of 
the “equal” item on a quotation revised to include provisioning data and publi- 
cations without charge is prohibited by paragraph 3—805.1(a). 


To the Secretary of the Navy, June 25, 1968: 


Reference is made to a letter dated June 10, 1968, from the Deputy 
Commander, Purchasing, Naval Supply Systems Command, furnish- 
ing a report on the protest of Cimron Division, Lear Siegler, Inc., 
concerning the failure of the Aviation Supply Office (ASO), Phila- 
delphia, to negotiate with that firm for procurement of 37 Digital 
Voltmeters. 

On March 31, 1967, Request for Quotations (RFQ) N00383-67- 
503466Q was issued by ASO for 71 Digital Voltmeters described as 
Cimron Division Part Number 7300A-631. The procurement was 
synopsized in the Commerce Business Daily for subcontracting pur- 
poses, and in response thereto a competitor of Cimron offered to supply 
the Government with equipment manufactured by the competitor 
which it alleged was equal to the Cimron unit specified. Technical data 
was furnished by the competitor to support its position. Such data 
was forwarded to cognizant technical personnel for a decision regard- 
ing its equivalency to the Cimron unit and, since it was felt that such 
a decision could be reached on a timely basis, the procurement was 
temporarily suspended. However, by November 1967 information was 
still unavailable as to the acceptability of the competitor’s equipment 
and a sample unit was requested from the corporation for testing 
purposes. By that time emergency fleet requirements for 34 units dic- 
tated the making of a partial award to Cimron which was effected on 
December 19, 1967. The contracting officer states that on March 18, 
1968, the competitor’s equipment was approved but that a require- 
ment had arisen for certain provisioning data and publications con- 
sidered to be essential to the maintenance and support of its equipment 
in the field. The competitor thereafter offered to furnish these materials 
at no cost to the Government. 

It is the position of the contracting officer that, pursuant to the 
Armed Services Procurement Regulation (ASPR) 3-805.1(a)(v), a 
contract may be let to the competitor for the additional 37 units with- 
out affording Cimron an opportunity to negotiate. The regulation pro- 
vides, in pertinent part, as follows: 


3-805 Selection of Offerors for Negotiation and Award. 

3-805.1 General. 

(a) After receipt of initial proposals, written or oral discussions shall be 
conducted with all responsible offerors who submit proposals within a competi- 
tive range, price and other factors (including technical quality where technical 





780 DECISIONS OF THE COMPTROLLER GENERAL [47 


proposals are requested) considered, except that this requirement need not 
necessarily be applied to: 


* * . * . * * 


(v) procurements in which it can be clearly demonstrated from the exist- 
ence of adequate competition or accurate prior cost experience with the 
product or service that acceptance of the most favorable initial proposal 
without discussion would result in a fair and reasonable price. Provided, 
however, that in such procurements, the request for proposals shall notify 
all offerors of the possibility that award may be made without discussion 
of proposals received and hence, that proposals should be submitted initially 
on the most favorable terms from a price and technical standpoint which the 
offeror can submit to the Government. In any case where there is uncer- 
tainty as to the pricing or technical aspects of any proposals, the contract- 
ing Officer shall not make award without further exploration and discussion 
prior to award. * * *. 

(b) * * * Whenever negotiations are conducted with several offerors, while 
such negotiations may be conducted successively, all offerors selected to partici- 
pate in such negotiations (see (a) above) shall be offered an equitable oppor- 
tunity to submit such price, technical, or other revisions in their proposals as may 
result from the negotiations. * * *, 


e + o * . a * 

(e) When, during negotiations, a substantial change occurs in the Govern- 
ment’s requirements or a decision is reached to relax, increase or otherwise 
modify the scope of the work or statement of requirements, such change or 
modification shall be made in writing as an amendment to the request for pro- 
posal or request for quotations, and a copy shall be furnished to each prospec- 
tive contractors. See 3-505 and 3-507. Oral advice of change or modification may 
be given if (i) the changes involved are not complex in nature, (ii) all prospec- 
tive contractors are notified simultaneously (preferably by a meeting with the 
contracting officer), and (iii) a record is made of the oral advice given. In such 
instances, however, the oral advice should be promptly followed by a written 
amendment verifying such oral advice previously given. The dissemination of 
oral advice of changes or modifications separately to each prospective bidder 
during individual negotiation sessions should be avoided unless preceded, accom- 
panied, or immediately followed by a written amendment to the request for 
proposal or request for quotations embodying such changes or modifications. 


From the foregoing it is apparent that the RFQ solicited a quotation 
from Cimron for an item manufactured only by Cimron, and it must 
therefore be assumed Cimron’s quotation was submitted in the belief 
that only items manufactured by Cimron would be acceptable and that 
the procurement was therefore noncompetitive. It follows that the 
decision to consider quotations based upon items determined to be 
equal to those manufactured by Cimron operated not only to relax the 
specification requirements but also to transform the procurement 
from a noncompetitive to a competitive one. In such circumstances, 
it is our opinion that the provisions of ASPR 3-805.1(b) and (e) 
require amendment of the RFQ, notice of the amendment to the 
supplier initially solicited, and an equitable opportunity for the sup- 
plier to amend his quotation to reflect such changes as he may consider 
appropriate in the light of the changes accomplished by the amend- 
ment to the RFQ. That the failure to permit Cimron to amend its 
quotation cannot be considered the “equitable opportunity to negoti- 
ate” contemplated by ASPR 3-805.1(b) appears to be established by 
the fact that Cimron, unlike its competitor, was not given any oppor- 
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tunity to submit a quotation on an item “equal to” Cimron Part Num- 
ber 7300A-631, or to submit a quotation based on supplying the named 
part number on a competitive basis. 

Additionally, the record indicates that the contract proposed to be 
awarded to the competitor would include certain provisioning data 
and publications which were not included in the competitor’s original 
proposal, Consequently, any contract resulting therefrom would be 
awarded without negotiation on the basis of the competitor’s revised— 
as opposed to the initial—proposal, which is strictly prohibited under 
ASPR 3-805.1(a) unless an equitable opportunity to revise is also 
given to Cimron. 

Furthermore, it is apparent that the Government was so uncertain as 
to the technical aspects of the competitor’s equipment that it was 
necessary to request the corporation to supply a model of its equip- 
ment for test purposes nearly 6 months after receipt of its initial quota- 
tion. We believe this action, in effect, constitutes a request for a further 
detailed presentation by the competitor and we therefore are unable 
to agree with the contracting officer that the provisions of ASPR 3— 
805.1(a)(v) justify the failure to negotiate with Cimron. 

For the above reasons we believe further opportunity must be 
afforded offerors to negotiate on an equitable basis. 

The file forwarded with the letter of June 10 from the Deputy 


Commander, Purchasing, NAVSUP, is returned. 


[B-164309] 


Pay—Additional—Hostile Fire Pay—Cadets and Midshipmen 


Cadets and midshipmen of the Academies who are not members of the uniformed 
services within the purview of 37 U.S.C. 101(23) and who are paid pursuant 
to section 201(c) at the rate of 50 percent of the basic pay of a commissioned 
officer in pay grade O-1 with 2 or less years of service computed under section 
205, if sent to Vietnam for orientation and training would not be entitled to 
the hostile fire pay prescribed by section 310(a), the rule in 30 Comp, Gen. 31 
concerning flight pay to the effect that special pay is dependent upon a status 
of entitlement to basic pay, applying equally to hostile fire pay entitlement. 


To the Secretary of Defense, June 25, 1968: 


Reference is made to letter of May 7, 1968, from the Assistant Sec- 
retary of Defense (Comptroller) requesting decision whether cadets 
and midshipmen at the Academies will be entitled to special pay for 
duty subject to hostile fire if they are sent to Vietnam this summer 
for orientation and training and are otherwise entitled. A discussion 
pertaining to the matter is contained in Department of Defense Mili- 
tary Pay and Allowance Committee Action No. 411. 


Section 201(c) of Title 37, U.S. Code, provides; 
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(c) A cadet at the United State Military Academy, the United States Air 
Force Academy, or the Coast Guard Academy, or a midshipman at the United 
States Naval Academy, is entitled to monthly pay at the rate of 50 percent of 
the basic pay of a commissioned officer in pay grade 0-1 with two or less years 
of service computed under section 205 of this title. 


Section 310(a) of Title 37, U.S. Code, provides : 


(a) Except in time of war declared by Congress, and under regulations pre- 
scribed by the Secretary of Defense, a member of a uniformed service may be 
paid special pay at the rate of $65 a month for any month in which he was 
entitled to basic pay and in which he— 

(1) was subject to hostile fire or explosion of hostile mines ; 

(2) was on duty in an area in which he was in imminent danger of being 
exposed to hostile fire or explosion of hostile mines and in which, during 
the period he was on duty in that area, other members of the uniformed 
services were subject to hostile fire or explosion of hostile mines; or 

(8) was killed, injured, or wounded by hostile fire, explosion of a hostile 
mine, or any other hostile action. 

A member covered by clause (8) who is hospitalized for the treatment of 
his injury or wound may be paid special pay under this section for not more 
than three additional months during which he is so hospitalized. 


Section 101(3) of Title 37, U.S. Code, provides: 


(3) “uniformed services” means the Army Navy, Air Force, Marine Corps, 
Coast Guard, Coast and Geodetic Survey, and Public Health Service ; 


Section 101(23) of Title 37, U.S. Code, provides: 


(23) “member” means a person appointed or enlisted in, or conscripted into, 
a uniformed service ; 


Section 3062(c) of Title 10, U.S. Code, provides: 


(c) The Army consists of— 


(1) The Regular Army, the Army National Guard of the United States, 
the Army National Guard while in the service of the United States and 
the Army Reserve ; and 


(2) all persons appointed or enlisted in, or conscripted into, the Army 
without component. 


Similar provisions are contained in 10 U.S.C. 8062(d) with respect to 
the composition of the Air Force. 
Subsections 5001(a) (1) and (3) of Title 10, U.S. Code, provide: 


(a) In this subtitle: 


(1) “Navy” means the United States Navy. It includes the Regular Navy, 
the Fleet Reserve, and the Naval Reserve. 


(3) “Member of the naval service” means a person, male or female, appointed 
or enlisted in, or inducted or conscripted into, the Navy or the Marine Corps. 


Section 3075 of Title 10, U.S. Code, provides: 


(a) The Regular Army is the component of the Army that consists of persons 
whose continuous service on active duty in both peace and war is contemplated 
by ree and of retired members of the Regular Army. 

(b) The Regular Army includes— 

(1). the officers and enlisted members of the Regular Army 
(2) the professors, registrar, and cadets of the United ‘States Military 
Academy ; and 


(8) the retired officers and enlisted members of the Regular Army. 
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Similar provisions are contained in 10 U.S.C. 8075 with respect to 
the Regular Air Force. 
Section 5012(a) of Title 10, U.S. Code, provides: 


(a) The Navy, within the Department of the Navy, includes, in general, naval 
combat and service forces and such aviation as may be organic therein. The 
Navy shall be organized, tratned, and equipped primarily for prompt and sus- 
tained combat incident to operations at sea. It is responsible for the preparation 
of naval forces necessary for the effective prosecution of war except as other- 
wise assigned and is generally responsible for naval reconnaissance, antisub- 
marine warfare, and protection of shipping. 


Sections 4842(d), 9842(d), and 6953 of Title 10, U.S. Code, respec- 
tively, provide that cadets at the United States Military Academy and 
the United States Air Force Academy, and midshipmen at the United 
States Naval Academy, shall be appointed by the President. Sections 
4349(b) and 9349(a) of Title 10, U.S. Code, provide that an Army 
or Air Force cadet shall perform duties at such places and of such 
type as the President may direct. No specific similar provision has been 
found with respect to midshipmen at the Naval Academy, although 
they are required to agree that they will complete the 4-year course 
of instruction at the Naval Academy. See 10 U.S.C. 6959(a) and 6966. 


For the reasons stated in decision of July 28, 1950, 30 Comp. Gen. 
31, we held that midshipmen of the U.S. Navy are not entitled to 
increased pay for flying duty performed after the effective date of the 
Career Compensation Act of 1949, ch. 681, 63 Stat. 802, nor to continue 
to receive flying pay under the saved pay provisions of section 515 of 
that act, 37 U.S.C. 315 (1958 ed.). Section 102(b) of that act, 37 U.S.C. 
101(23), defined the term “member” as meaning a commissioned offi- 
cer, commissioned warrant officer, warrant officer, flight officer, and 
enlisted person, including a retired person, of the uniformed services. 
In that decision we said that the saved pay provisions of section 515 
pertained to “members” of the uniformed services, noting that the defi- 
nition of “members” contained in section 102(b) did not include mid- 
shipmen, and that: 


* * * There is no intimation in the act or in its legislative history that the 
word “member” as used in the so-called saved pay provisions was intended to in- 
clude other than those designations listed in the definition. In this connection, 
section 201(a) of the act, 68 Stat. 805, provides basic pay for “members of the 
uniformed services” listing monthly rates of pay for commissioned officers, war- 
rant officers, and enlisted persons only. The pay and allowances of midshipmen 
are fixed in a separate section, not as a “member” of the uniformed services as 
that term is used in the statute. In reference to section 201(a) it is stated, at 
page 15 of Senate Report 733, July 20, 1949, on H.R. 5007—which became the 
Career Compensation Act of 1949—that, “This subsection prescribes pay grade 
for all personnel of all the services included in the bill.” [Italic supplied.] Also, 
on February 9, 1950, Mr. Vinson, Chairman of the Committee on Armed Services, 
House of Representatives, introduced H.R. 7246, 8ist Congress, a bill to amend 
the Career Compensation Act of 1949, so as to include, inter alia, the word “mid- 
shipmen” in the definition of “member” in section 102(b) of the said act, 
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The Committee Action concludes that under the provisions of the 
Career Compensation Act midshipmen at the United States Naval 
Academy were not “members” of the uniformed services entitled to 
basic pay within the meaning of that term as used in section 201(a) 
of that act, which provided basic pay for members of the uniformed 
services. It points out that that section, along with other provisions 
of the Career Compensation Act, was replaced by section 1 of the act 
of September 7, 1962, Public Law 87-649, the purpose of which was 
to codify the provisions of the Career Compensation Act as Title 37, 
United States Code, and to restate, without substantive change, the 
law replaced by the codification ; that section 203(a) of Title 37, which 
replaced section 201(a) of the 1949 law, sets forth in tabular form 
rates of monthly basic pay for members of the uniformed services: 
commissioned officers, warrant officers, and enlisted members only. 

The Committee Action also shows that the definition of the term 
“member” in section 102(b) of the old law and 101(23) of the new law 
includes commissioned officer, commissioned warrant officer, warrant 
officer, and enlisted person, including a retired person ; and that there 
is no suggestion in the legislative history of the codification of Title 37 
that any substantive change was effected by that codification in con- 
nection with that provision of law. It may be noted that section 12(a) 
of Public Law 87-649, 37 U.S.C. prec. 101 note, states that “it is the 
legislative purpose to restate, without substantive change, the law 
replaced” by sections 1—11 of that act. 

The Committee Action states that it would seem reasonable to con- 
clude that the reasoning in 30 Comp. Gen. 31 would apply with equal 
force today if a midshipman of the U.S. Naval Academy should claim 
entitlement to incentive pay for duty involving flight under 37 U.S.C. 
801 (a) (1), since entitlement to such pay is dependent upon a status of 
entitlement to basic pay, and that equivalent considerations would 
appear to be involved in the question of entitlement to hostile fire pay 
under 37 U.S.C. 310. 

We agree with the Committee Action conclusion and hence the ques- 
tion posed is answered in the negative. In our opinion nothing con- 
tained in 10 U.S.C. 3075 or 8075 requires or suggests that any different 
answer is appropriate, 


[_B-164257] 


Bide—Late—Hand Carried Delay 


The actions of a bid opening officer having established a 2 p.m. deadline for the 
opening of bids under several invitations as required by paragraph 2-402.1(a) of 
the Armed Services Procurement Regulation, a hand-carried bid which could 
have been timely filed but was delivered at 2:15 p.m. is considered a late bid under 
paragraph 2-808,.1, notwithstanding the bidder had been orally advised that the 
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opening of bids under the invitation it was bidding on would be delayed 10 min- 
utes to complete the opening of bids under another invitation. To hold otherwise 
would introduce an element of uncertainty into the bidding procedure. There- 
fore, even if the late hand-carried bid was delivered before other bids under the 
same invitation had been opened and prices revealed, it may not under paragraph 
2-303.5 be considered. 


To McClure & Trotter, June 26, 1968: 


We refer to your letters of May 8 and 31, 1968, protesting the con- 
tracting officer’s determination that General Steel Tank Company’s 
bid under advertised solicitation No. M00027-68-B-0150 issued 
March 13, 1968, by the United States Marine Corps, Headquarters, 
Washington, D.C., for the procurement of 25 tactical airfield fuel 
dispersing systems was received late and was therefore not for 
consideration. 

The subject solicitation as amended provided for bid opening at 
2:00 p.m. Daylight Saving Time, May 2, 1968. 

At approximately 1:58 p.m. the bid opening officer removed the bids 
contained in the bid depository box near the entrance to the bid open- 
ing room, proceeded to the room, and commenced to open the first of 
three sets of bids scheduled for opening at 2:00 p.m. on that date. Upon 
completion of action on the two bid sets not here in question, the bid 
opening officer announced the start of bid opening for the subject solici- 
tation, and began to read the name of the first bidder. At this time a 
representative of General Steel Tank Company placed a sealed enve- 
lope upon the table with the other bids. The time was noted as 2:15 
and the envelope was retained unopened for further consideration 
by the contracting officer. 

The May 17, 1968, report from the Headquarters, United States 
Marine Corps, Department of the Navy (Code CSG-1-11d), to this 
Office recommends that the subject bid be considered late and accord- 
ingly rejected. 

As attorney for General Steel Tank Company, you allege that 
shortly before the 2 :00 p.m. deadline, Mrs. Ensor, the contract specialist 
whose name was listed upon the solicitation form as the individual 
to contact for information, advised three representatives of General 
Steel Tank Company then present in her office that “There is no hurry, 
there has been a 10-minute delay in opening these bids.” This statement 
you contend operates as an oral postponement of the bid opening under 
such decisions of this Office as B-158464, March 28, 1966. 

Alternatively, you argue that since the Government caused the 
delay in submitting your client’s bid, said bid is for consideration, 
citing 34 Comp. Gen. 150. 

You further contend that under ASPR 2-402.1(a), the bid opening 
officer cannot be considered as deciding the time for the opening of 
the subject bid set had arrived until the action on the two prior sets 
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was completed and the opening of the subject bid set was announced. 

Dealing with this last allegation first, we believe ASPR 2-402.1(a) 
imposed upon the bid opening officer a duty to decide when the 2:00 
p.m. deadline for the receipt of bids for all three of the bid sets arrived. 
This the bid opening officer did by removing all bids from the bid de- 
pository box outside the bid opening room at 1:58 p.m., on May 2, 1968, 
and placing them in the room for public opening. By this action the 
specified deadline for the receipt of all three bid sets was established, 
and for the fortuitous circumstance that the actual opening of one 
bid set occurred later than that of the other sets does not alter this 
determination of the deadline for the receipt of bids. 

To permit the opposite view would introduce an unnecessary element 
of uncertainty into the bidding procedures, for bidders would not know 
in advance when the final time for acceptance of bids would occur, 
due to such variables as the number of bids involved in the prior bid 
sets. Since we believe it is to the Government’s advantage to establish 
the time for bid opening in advance with as much precision as possible, 
we interpret ASPR 2-402.1(a) to mean that the bid opening officer’s 
decision to commence opening bids at 2:00 p.m. prohibited the consid- 
eration of a bid submitted by General Steel Tank Company at 2:15 
p.m. even though no bid prices from that particular set had been read. 

Regarding the alleged 10-minute postponement of bid opening, we 
believe that the record shows words of Mrs. Ensor were intended to 
convey the information that the physical act of opening the bid set 
in which your client was interested would occur after the other two 
bid sets were opened. However, it does not follow that the 2:00 p.m. 
time for the receipt of bids stated on the solicitation was in any 
manner changed by the circumstance that certain other bid sets were 
to be opened first. The cases you cite where a bid opening was post- 
poned involved a knowing decision of the contracting officer to set 
back the time for the receipt of bids, and a communication of this 
information to prospective bidders. Here, Mrs. Ensor did not act to 
postpone the time for the receipt of bids, but instead she advised your 
client of a slight time interval which could be expected between the 
receipt of bids and the reading of the third bid set. 

This same information was posted upon the wall near the bid 
opening room, notifying bidders of the 2 p.m. deadline for receipt 
of bids under the three solicitations, and setting forth the scheduled 
order of opening. 

As to your contention that your client’s late bid should be accepted 
because the delay was Government caused, the cases which have per- 
mited this, such as 34 Comp. Gen. 150, concerned positive acts of the 
Government directly causing an unanticipated delay. In the cited 
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case, there was evidence of “extraordinary delay caused by Govern- 
ment personnel” when the bidder attempted to secure a pass to enter 
the base and deposit his bid. 

Here, a statement of a Government employee was apparently mis- 
understood by representatives of General Steel Tank Company. This 
misunderstanding is as much the result of your client’s actions as 
it is the Government’s. In any case, your client had ample oppor- 
tunity to properly deposit his bid into the designated depository upon 
his arrival at the installation. Instead he chose to retain the bid in 
his possession until what he mistakenly believed to be the last possible 
moment. Just why he made this decision is not revealed in the record, 
but we see no reason to grant special consideration to a party who 
was present on the premises with every opportunity to submit a timely 
bid, but who did not do so. 

Finally, even assuming for purposes of argument that Mrs, Ensor’s 
words operated to extend the time for the receipt of bids to 10 minutes 
past the original 2 p.m. deadline, your client’s bid would not be 
for consideration, for it was delivered into the custody of the bid 
opening officer at 2:15 p.m., some 5 minutes later than your assumed 
deadline. 

The rules and regulations regarding the receipt of hand carried 
bids impose upon the bidders the prime responsibility to see that bids 
reach the designated office before the time fixed for the opening of 
bids. Note, in this connection that ASPR 2-303.1 defines late bids as 
those received after the “exact time” set for the opening, even those 
“received only one or two minutes late,” and prohibits the considera- 
tion of such late bids, while ASPR 2-303.5 states simply : 

Hand Carried Bids. A late hand carried bid, or any other late bid not sub- 
mitted by mail or telegram, shall not be considered for award. 

In keeping with the clear mandate of these regulations, this Office 
has consistently refused to permit consideration of hand delivered bids 
after the time set for the final receipt of bids even where no bids have 
been opened. B-137550, December 18, 1958 and B-164073, April 24, 
1968. 

Your client’s lack of knowledge of other bid prices and good faith 
are, under the circumstances, not relevant. Further, it is the opinion 
of this Office that competition is strengthened by insuring that only 
those bids received before the time stated are for consideration. While 
this may operate harshly in certain instances, any relaxation of the 
rule would inevitably create confusion and disagreements as to its 
applicability under varying circumstances and would increase the 
opportunity for frauds. B~130889, March 26, 1957. 

Accordingly, your protest is denied. 
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[B-163771] 


Family Allowances—Separation—Type 2—Common Residence— 
Management and Control by Member 

A member of the uniformed services who while serving aboard a ship that is 
away from home port is in receipt of the temporary lodging allowance provided by 
paragraph M4308 of the Joint Travel Regulations, which is intended to partially 
reimburse him for housing his family in hotel or hotel-like accommodations 
overseas pending completion of arrangements for living quarters, is not entitled 
to the concurrent payment of the type 2 family separation allowance authorized 
under 87 U.S.C. 427(b) (2) for ship duty and under subparagraph (8) for tempo- 
rary duty. The member not separated from a household subject to his manage- 
ment and control cannot incur the additional expenses contemplated by section 
427(b) by reason of “enforced separation” and, therefore, he is not eligible for 
type 2 family separation allowance. 

Station Allowances—Military Personnel—Temporary Lodgings— 
Concurrent Payment of Family Separation Allowance 

Upon the termination of the assignment of Government quarters at a permanent 
station overseas due to the closing of a military installation, a member of the 
uniformed services in receipt of family separation allowance, type 1, under 37 
U.S.C. 427(a) may in addition for the period prior to departure to his new 
station be paid a temporary lodging allowance in 10-day increments under 
paragraph M4303. The allowances do not duplicate each other, the type 1 family 
separation allowance is in substance the member’s basic allowance for quarters 
intended to cover the cost of permanent quarters, whereas the temporary lodging 
allowance is a per diem supplementing the basic allowance for quarters to 
guvgeenis him for the additional expense of maintaining separate quarters 
‘or himself. 


To the Secretary of Defense, June 27, 1968: 


Reference is made to letter of March 6, 1968, from the Assistant 
Secretary of Defense (Comptroller) requesting a decision whether a 
member is entitled to concurrent payment of family separation allow- 
ance (type II) under 37 U.S.C. 427(b) (2) and (3), and temporary 
lodging allowance when he otherwise meets the conditions entitling 
him to both allowances. A further informal request was made for a 
determination as to whether it is proper to pay temporary lodging 
allowance to members who are in receipt of family separation allow- 
ance (type I), under the circumstances set forth in that request. 

The circumstances pertaining to the first request are set forth and 
discussed in Committee Action No. 148, by the Military Pay and 
Allowance Committee, Department of Defense. The Committee pre- 
sents the following question : 


Can a member be entitled to concurrent payments of family separation allow- 
ance type II (Ship or temporary duty) and temporary lodging allowance? 


The Committee states that in order to substantiate payment of 
family separation allowance (ship or temporary duty), a member must 
sign and submit DD Form 1561, a “Statement to Substantiate Pay- 
ment of Family Separation Allowance,” It stated further that when a 
member signs this form, he is certifying that he is maintaining a resi- 
dence for his dependents, 
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An example cited as involving the problem presented is that of 
a member assigned to duty and serving aboard a ship (either tempo- 
rary or permanent) which is away from its home port, Yokosuka, 
Japan. The member and his dependents have only recently arrived in 
Yokosuka and no Government quarters are available. He is therefore 
entitled to reimbursement for accommodations, as authorized by para- 
graph M4303 of the Joint Travel Regulations, if he must obtain the 
same pending assignment of Government quarters or pending com- 
pletion of arrangements for other permanent living arrangements. 

The Committee indicates that under applicable regulations there 
would be no legal objection to concurrent entitlement to basic allow- 
ance for quarters and the temporary lodging allowance. However, 
it expresses doubt as to the member’s entitlement to family separation 
allowance, type II, in addition to temporary lodging allowance where 
the member is not maintaining any other residence for his depend- 
ents, in view of the purpose of the temporary lodging allowance as a 
partial reimbursement for housing expenses. 

Further, it cites our decision of February 9, 1968, 47 Comp. Gen. 
431, in which we held that payment of the family separation allowance 
is contemplated only in circumstances where the member is maintain- 
ing a household for his dependents, subject to his management and 
control, and with attending liability and responsibility for its upkeep, 
circumstances not existing if the dependents reside as guests or visi- 
tors with relatives or friends, or where secondary dependents such as 
parents are living in an independent household not subject to the 
member’s management and control. 

It was said in that decision that there was nothing in our decisions or 
the legislative history of section 427(b) to justify the view that a 
certificate by a member that he is maintaining a residence for his de- 
pendents may be broadly interpreted to mean that regardless of the 
arrangements made by the member for the maintenance of his family 
during his absence aboard a ship, he is considered as meeting in full the 
head of the household residence requirements. 

The Committee considers the situation presented here as somewhat 
similar to that considered in the decision cited above, in that the 
payment to a member of a temporary lodging allowance on account of 
dependents occupying hotel accommodations would have some effect 
to minimize the normal duties and responsibilities of the member as 
the head of a household similar to that in which dependents occupy 
the dwelling of a parent. 

In the informal request, a determination is requested as to whether 
it is proper to pay temporary lodging allowance to a member who is 
in receipt of family separation allowance, type I, because he is on duty 
at a military installation which has been closed, and he is required to 
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terminate quarters furnished by the Government, pending departure 
to a new duty station. It was stated further that there are no Govern- 
ment quarters available in the area and an authorization has been 
received to pay members temporary lodging allowance in 10-day 
increments. 

The pertinent provisions of paragraph M4303, Joint Travel Regu- 
lations, promulgated pursuant to 37 U.S.C. 405, authorize temporary 
lodging allowances at the rates prescribed, for the purpose of partially 
reimbursing a member for the more than normal expenses incurred 
upon arrival at a permanent duty station outside the United States. 
This allowance is authorized for periods not to exceed the maximum 
number of days prescribed therein, when Government quarters are not 
furnished to the member, his dependents, or the member and his de- 
pendents, if with dependents, and the member is required to secure 
hotel or hotel-like accommodations and use public restaurants at per- 
sonal expense. The allowance continues pending assignment of Gov- 
ernment quarters or completion of arrangements for other permanent 
living accommodations. A similar allowance is authorized not to ex- 
ceed the maximum period prescribed, after termination of assignment 
of quarters or the surrender of other living accommodations immedi- 
ately prior to departure on permanent change of station from a sta- 
tion outside the United States. 

In addition to any other allowances or per diem to which he may 
otherwise be entitled, a member with dependents on duty outside 
the United States is entitled under section 427(a) of Title 37, United 
States Code, to an allowance equal to the basic allowance for quarters 
payable to a member of equal pay grade without dependents, if his 
dependents are not authorized transportation at Government expense 
to his overseas station, they do not reside at or near that station, and 
there are no Government quarters or other facilities under military 
jurisdiction available for assignment to him. Section 427(b) provides, 
in pertinent part, that in addition to other allowances or per diem 
otherwise due, including that authorized in subsection (a), a member 
who is in pay grade above E-4, with 4 years’ service or less, and who 
is entitled to a basic allowance for quarters, is entitled to a monthly 
allowance equal to $30, if: 


(2) he is on duty on board a ship away from the home port of the ship for a 
continuous period of more than 30 days; or 


(3) he is on temporary duty away from his permanent station for a continuous 
period of more than 30 days and his dependents do not reside at or near his 
temporary duty station. 

The purpose of the allowance authorized by section 427(a) is to 
compensate a member for the additional expense he must incur by 
reason of having to procure and maintain quarters for himself over- 
seas or in Alaska in addition to the quarters he necessarily maintains 
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elsewhere for his dependents. See 44 Comp. Gen. 572. The rationale 
of the allowance in section 427(b) is to reimburse the member for the 
additional expenses incurred by his dependents due to the “enforced 
separation” from the serviceman while he is absent from his household 
for any substantial period of time. As stated in our decision dated 
February 9, 1968, 47 Comp. Gen. 431, the legislative history of section 
427(b) shows its intent was to “offset, in a modest way, the additional 
expenses of plumbers, electricians, carpenters, and general handymen 
which the family budget must bear when the husband is absent.” 

In the question raised by the Committee, the member is entitled to 
temporary lodging allowance during the period he was on board the 
vessel away from its home port for a period of over 30 consecutive 
days, only by reason of his dependents being temporarily required to 
stay at hotel or hotel-like accommodations near his home port over- 
seas. During this temporary transient period, the member is not main- 
taining a permanent-type residence for his dependents subject to his 
management and control and involving the liability and responsibility 
for its physical repair and upkeep within the contemplation of the 
provisions of 37 U.S.C. 427(b). Those functions rest with the manage- 
ment of the hotel or hotel-like facility. Accordingly, it is our conclusion 
that in view of the intent or purpose of the provisions of section 427 (b) 
of Title 37, United States Code, a member who is in receipt of tem- 
porary lodging allowance during the period he is performing the 
duty specified in items (2) or (8) of that section, and not otherwise 
maintaining a residence for his dependents, would not be eligible 
during that period for family separation allowance type II (ship or 
temporary duty). Your question is answered accordingly. 

The question raised in the informal request pertains to the entitle- 
ment to the temporary lodging allowance of a member who is in receipt 
of family separation allowance (type I), authorized under the provi- 
sions of 37 U.S.C, 427(a). It is presumed that he met all the require- 
ments for family separation allowance, type I, upon the termination 
of the assignment of Government quarters at his permanent station 
overseas due to the closing of the installation. 

The family separation allowance (type I) is, in substance the mem- 
ber’s basic allowance for quarters. It is intended to cover the cost of 
permanent rental of quarters. The temporary lodging allowance is a 
per diem which supplements the basic allowance for quarters to cover, 
in part, the increased costs of temporary quarters in hotels, etc. The 
allowances do not duplicate each other. 

In such circumstances and since the payment of family separation 
allowance, type I, is authorized in addition to any allowance or per 
diem to which a member may otherwise be entitled, there would appear 
to be no basis for objection to the concurrent payment of family 
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separation allowance (type I) and temporary lodging allowance in 
10-day increments, if he otherwise qualifies for such allowance under 
the provisions of paragraph M4303, Joint Travel Regulations. 


[B-164383] 


Officers and Employees—Transfers—Relocation Expenses—‘Set- 
tlement Date” Limitation on Property Transactions 

An employee who reported to a new duty station on October 17, 1966, signed an 
agreement on September 30, 1967 to purchase a home to be constructed, and com- 
pleted purchase of the home on March 21, 1968, may not be reimbursed the 
expense of a loan origination charge, the purchase agreement entered into within 
1 year of the transfer not constituting “settlement” where the conditions of the 
agreement that the purchaser obtain a loan and the seller complete the house 
within 6 months were not consummated within 1 year of the date of the em- 
ee transfer, as required by section 4.1d of the Bureau of the Budget Circular 

oO. 


To William F. Locke, United States Department of the Interior, 
June 27, 1968: 


Reference is made to your letter of May 20, 1968, requesting our 
decision on two questions relative to the propriety of certifying a 
voucher in favor of Mr. John B. McLeod, an employee of your agency, 
who is claiming reimbursement for expenses of $536 incurred in con- 
nection with the purchase of a house incident to his transfer from 
Yosemite National Park, California, to San Francisco, California. 

You state the employee reported for duty October 17, 1966, at his 
new station, signed an agreement September 30, 1967, to purchase a 
home to be constructed, and completed the home purchase March 21, 
1968. You also state the employee is claiming reimbursement for a 
loan origination charge in excess of the 1 percent limitation imposed 
by the Federal Housing Administration regulation contained in 24 
CFR 208.27. You ask (1) whether settlement was effected within the 
1 year limitation period in subsection 4.1d of Bureau of the Budget 
Circular No. A-56, Revised October 12, 1966, and (2) if settlement was 
made within the time limitation should payment of the loan origination 
fee be limited to 1 percent of the original amount of the mortgage. 


We do not find any basis under the regulation for the view that the 
signing of the customary agreement for the purchase of real estate is 
tantamount to “settlement” as that term is ordinarily used and under- 
stood. B-163700, May 6, 1968. It is, therefore, necessary in a contract 
for the purchase of a house to be constructed to examine the purchase 
agreement to determine when the transaction was consummated. 
B-160799, May 20, 1968. In this case examination of the purchase agree- 
ment indicates consummation of the transaction was contingent on 
such factors as the purchaser obtaining a loan and the seller com- 


pleting the house within 6 months. In view of this we may not con- 
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sider the date of the purchase contract as the settlement date. Since the 
conditions in the purchase agreement were not met within 1 year of the 
date of the transfer, as evidenced by the closing statement of March 21, 
1968, the voucher, returned herewith, may not be certified for payment. 

Our reply to your first question renders unnecessary a response to 
your second question. 


[B-163741] 


Bidders—Qualifications—Manufacturer or Dealer—Review 


The determination that a bidder offering portable dry honing machines did not 
qualify as a regular dealer pursuant to the Walsh-Healey Act, 41 U.S.C. 35 et 
seq., was correctly considered under paragraph 12-603.2(a) of the Armed Serv- 
ices Procurement Regulation by the contracting officer rather than under sub- 
paragraph (b) pertaining to machine tools. However, review of the determination 
is not for the consideration by the United States General Accounting Office but 
by the Department of Labor, the Secretary of Labor having vested in the pro- 
curement agency the initial responsibility to determine whether a bidder qualifies 


as a manufacturer or dealer, subject to the review of the Department, which 
has the final authority. 


Bidders—Qualifications—Manufacturer or Dealer—Notice of 
Disqualification 

Although the contracting officer in applying eligibility requirements to deter- 
mine if a bidder is a “regular dealer” pursuant to the Walsh-Healey Act, 41 
U.8.0. 85 et seq., is not required to notify a disqualified bidder of the right to 
appeal an adverse determination to the Department of Labor for final deter- 
mination, the integrity of the competitive bidding system requires that each 
bidder have his bid and regular dealer eligibility fairly and completely con- 
sidered. Therefore, amendment of paragraph 12-603.2(a) of the Armed Serv- 
ices Procurement Regulation is recommended to require notification to a bidder 
that does not qualify as a regular dealer. 


To the Vacu-Blast Corporation, June 28, 1968: 

Reference is made to your letter of March 2, 1968, with enclosures, 
and supplemental correspondence, protesting on your behalf and on 
behalf of Chamberlain’s Vacu-Blast Sales Company, Incorporated, 
against rejection of the latter firm’s bid under invitation for bids 
No. N00383-68—B-—0873, and award of a contract to Zero Manufactur- 
ing Company, by the United States Navy Aviation Supply Office, 
Philadelphia, Pennsylvania. Since the validity of Zero’s contract was 
challenged, it was afforded an opportunity to submit evidence in sup- 
port thereof. Its views were submitted in a report dated May 28, 1968. 

The subject invitation was issued on October 12, 1967, for 153 port- 


able dry honing machines. The following bids were received and 
opened on November 13, 1967: 


Bidder 


Unit Bid Prices 
Chamberlain’s $ 650 
Zero 1, 154 
Vacu-Blast 1, 650 


Cyclone 2, 695 
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Because the contracting officer suspected an error in Chamberlain’s 
bid, he requested verification by letter dated November 16, 1967. Cham- 
berlain confirmed its bid price by letter of November 21, 1967. 

On November 29, 1967, the contracting officer requested a preaward 
survey of Chamberlain, with a specific request for advice as to whether 
Chamberlain qualified as a regular dealer as represented in its bid; 
specific information as to Chamberlain’s relationship with your firm, 
and the basis for its bid price was also requested. In its report dated 
December 20, 1967, the survey team recommended award to Cham- 
berlain. However, the contracting officer requested additional informa- 
tion from the survey team on the question of Chamberlain’s status 
as a regular dealer. Under date of January 26, 1968, the following 
additional information was furnished : 

(a) OChamberlain’s Vacu-Blast Sales Co., maintains a complete stock of spare 
parts for dry honing machines. 

(b) One (1) of each dry honing machine is maintained on display and would 

be available for quick sale. If an order is received for more than one unit, the 
order is placed with Vacu-Blast Corp., Abilene, Kansas for manufacture and 
direct shipment to customer. 
As a result, on February 8, 1968, Chamberlain’s bid was rejected be- 
cause the contracting officer concluded, among other things, that it 
did not qualify as a “regular dealer” under Armed Services Procure- 
ment Regulation 12-603.2(a), which provides in pertinent part, as 
follows: 

(a) Except as set forth in (b) below, as used in 12-601 a regular dealer is a 
person who owns, operates, or maintains a store, warehouse, or other estab- 
lishment in which materials, supplies, articles, or equipment of the general 
character described by the specifications and required under the contract are 


bought, kept in stock, and sold to the public in the usual course of business. In 


order to qualify as a regular dealer, a bidder must be able to show before the 
award: 
(i) that he has an establishment or leased or assigned space in which 
he regularly maintains a stock of goods in which he claims to be a dealer ; 
if the space is in a public warehouse, it must be maintained on a continuing, 
and not on a demand, basis; 
(ii) that the stock maintained is a true inventory from which sales are 
made; the requirement is not satisfied by a stock of sample or display goods, 
or by a stock consisting of surplus goods remaining from prior orders, or 
by a stock unrelated to the supplies which are the subject of the bid, or by 
a stock maintained primarily for the purpose of token compliance with the 
Act from which few, if any, sales are made. 


Award was made to Zero Manufacturing Company on February 10, 
1968. Under the terms of the contract, the acquisition of materials or 
components for, or the commencement of production of, the item being 
procured is at the risk of the contractor until such time as he has re- 
ceived first article approval. We understand that first article approval 
was given about June 5, 1968. 

In telegrams dated February 14, 1968, addressed to the contracting 
officer, ASO, you and Chamberlain protested rejection of the latter’s 
bid, In letters dated March 2 and 4, 1968, you and Chamberlain, respec- 
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tively, set forth the basis of the protest. Basically, the contention is 
that the contracting officer erroneously applied the definition of “regu- 
lar dealer” contained in ASPR 12-603.2(a), when subparagraph (b) 
of section 12-603.2 should have been applied. The latter paragraph 
provides that for certain specific products, such as machine tools, there 
are alternative definitions of “regular dealer,” the qualifications for 
which are listed in the regulations of the Secretary of Labor, 41 CFR 
50-201.101(b). Subparagraph (2) of the latter regulation provides 
that a machine tool dealer may qualify as a “regular dealer” if he 
possesses, either through contract or agreement with a manufacturer, 
the responsibility for selling that manufacturer’s products with respect 
to a specific territory and is authorized to offer its products and to 
negotiate and conclude contracts for the furnishing thereof. You con- 
tend that since the items being procured are “in the category of special 
industrial machinery, similar to machine tools and other capital goods 
processing equipment,” and since Chamberlain sells the item as your 
representative, it qualifies as a regular dealer under ASPR 12-603.2 
(b). In support of your argument that these items should be con- 
sidered “machine tools,” you state that it comes within the Webster 
Dictionary definition cited by the contracting officer, is so recognized 
by other agencies of the Government, as well as private industry, and 
is not regularly stocked by either manufacturers or their 
representatives. 

The contracting officer contends that he correctly applied the usual 
definition of “regular dealer” as the item being procured is not a 
machine tool so as to make the alternative definition applicable. In 
this connection, he points out that dry honing machines are listed 
under class 4940, “Miscellaneous Maintenance and Repair Shop 
Specialized Equipment,” in “DOD Procurement Coding Manual, 
Volume 1”; that the item is not listed in classes 3411 to 3419 referred 
to in ASPR 7-702.12, which include machine tools; and that the item 
being procured does not fit the definition of a “machine tool” as defined 
in Webster’s Third International Dictionary, unabridged, 1967. As 
additional evidence that the dry honing machine is not a “machine 
tool,” the contracting officer points out that when Chamberlain com- 
pleted Standard Form 129, Bidder’s Mailing Application, it checked 
type 1 regular dealer which is defined the same as in ASPR 12-603.2 
(a), rather than type 2 regular dealer which includes “machine tools.” 
Chamberlain also listed classes 4940, 5345, and 5350 as the classes of 
equipment it was interested in bidding on. 

The Walsh-Healey Act, 41 U.S.C. 35, et seg., provides that, with 
certain exceptions not here material, every contract exceeding $10,000 
in amount entered into by any Government agency for the procurement 
of supplies shall contain a stipulation that the contractor is a manu- 
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facturer or regular dealer in such supplies and that any breach of such 
stipulation shall constitute grounds for cancellation of the contract. 
The act, as amended, further provides (41 U.S.C. 38) that the Secre- 
tary of Labor shall have authority to administer the provisions of the 
act and to make such rules and regulations as may be necessary to that 
end. Under that authority the Secretary of Labor has issued certain 
regulations appearing at 41 CFR 50-201.101(b) and 50-201.104. These 
regulations have been supplemented by ASPR 12-601 to 12-604, 
inclusive. 

Under the act and implementing regulations, a bidder to be eligible 
for award of a contract exceeding $10,000 must establish that it is a 
manufacturer of, or a regular dealer in, the supplies to be furnished 
under the invitation. See ASPR 1-903.1(v). The Secretary of Labor, 
authorized by the act to administer the provisions thereof, and to 
prescribe the rules and regulations with respect thereto, has vested in 
the procurement agency the initial responsibility to determine whether 
a bidder qualifies as a manufacturer or regular dealer, subject to re- 
view by the Department of Labor which has the final authority. See 
“Rulings and Interpretations,” No. 3 (Walsh-Healey Public Contracts 
Act) , section 29 ; 37 Comp. Gen. 676. 

Under the foregoing law and regulations the authority to review 
determinations as to whether particular firms are regular dealers is 
with the Department of Labor, not our Office. B—162807, December 27, 
1967. Accordingly, any disagreement you may have with the deter- 
mination made by the contracting officer that Chamberlain was not a 
“regular dealer” under the statutory requirements of the Walsh-Healey 
Act and implementing regulations should be taken up with the 
Department of Labor. 

Unless that determination is reversed, it is not necessary for our 
Office to rule on the merits of the other reasons advanced by the con- 
tracting officer as requiring rejection of Chamberlain’s bid. 

The regulation concerning the contracting officer’s responsibility 
for applying the eligibility requirements under the Walsh-Healey Act 
does not require him to notify a disqualified bidder of the latter’s 
right to appeal the contracting officer’s adverse determination to the 
Department of Labor for final determination in the kind of situation 
considered here. Since we believe that the integrity of the competitive 
bid system requires that each bidder have his bid and eligibility fairly 
and completely considered, we are suggesting to the Secretary of the 
Department of Defense that consideration be given to an amendment 
of the regulation to require such notification. 

In view of the foregoing, there is no basis upon which our Office may 
properly disturb the contract awarded to Zero Manufacturing 
Company, : 
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APPENDIX 


GENERAL ACCOUNTING OFFICE BID PROTEST 
PROCEDURES 


(From Title 4, Code of Federal Regulations, issued August 30, 1968) 


Section 20.1 Procedure for protest. 


An interested party wishing to protest the proposed award of a 
contract, or the award of a contract, by an agency of the Federal 
Government whose accounts are subject to settlement by the U.S. 
General Accounting Office may do so by addressing a telegram or letter 
to the Comptroller General of the United States, U.S. General Account- 
ing Office, Washington, D.C. 20548, identifying the procurement or 
sale and the agency concerned and stating the specific grounds upon 
which the protest is based. To assist in expediting resolution of the 
protest the protester is requested to provide simultaneously to the 
contracting officer of the agency involved in the protest a copy of 
the telegram or letter addressed to the Comptroller General. 


Section 20.2 Notice of protest. 


When it appears, upon initial consideration, that the protest may 
require action by the General Accounting Office which would adversely 
affect the interests of (a) the contractor, or of (b) any bidders or 
offerors who, in the opinion of the General Accounting Office, appear 
to have a substantial and reasonable prospect of receiving the award, 
notice and a reasonable opportunity to present views will be given to 
such contractor or bidders (offerors) prior to reaching a decision on 
the protest unless the Comptroller General or the Assistant Comp- 
troller General certifies that time and circumstances do not permit. 
The party filing a protest, and those parties entitled to the above notice, 
may request a conference with the General Accounting Office attorney 
who has been assigned primary responsibility for handling the protest. 


Section 20.3. Furnishing of information on protests. 


The General Accounting Office will, upon request, furnish to any 
party mentioned in the preceding paragraph any information relating 
to the protest submitted by any party or Government agency except to 
the extent that disclosure of such information would be inconsistent 
with the regulations set forth in 4 CFR 81.6, 
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July 1, 1967—June 30, 1968 


ABSENCES 


Leaves of absence. (See Leaves of Absence) 


ACCOUNTABLE OFFICERS 


Certifying officers. (See Certifying Officers) 


ADMINISTRATIVE DETERMINATIONS 


Bidders qualifications. (See Bidders, qualifications, administrative deter- 

minations) 
Conclusiveness 

Claims 

Damage or loss to personal property 

Claim of civilian employee of Defense Supply Agency for reimburse- 
ment of cost of repairing damage to hearing aid, which occurred without 
negligence in normal execution of employee’s duties as test driver while 
using Govt-furnished crash helmet and safety glasses, is for considera- 
tion of Secretary of Defense or his designee under Military Personnel 
and Civilian Employees’ Claims Act of 1964, and any settlement upon 
approval by Secretary or his designee of employee’s claim for personal 
property damage would be final and conclusive as it is not within juris- 
diction of GAO to consider damage claims for loss of or damage to 
personal property of Defense Dept. employees__..........-.--------- 

Contracts 

Disputes 
Law questions 

Payment by Govt. of voucher for supplies having been made within 
20 days of evidence of inspection and acceptance of supplies on DD 
Form 250 in accordance with terms of contract, Govt. is not required 
to refund prompt payment discount taken even though original voucher 
was received more than 20 days prior to payment, as delivery of supplies 
was not completed until required information was documented, at which 
time discount period commenced. Determination by contracting officer 
that discount was not earned is one of fact and is not determinative of 
issue that requires legal interpretation of terms and conditions of con- 


Small business concerns 
Certificates of competency 
Refusal of Small Business Administration (SBA) to grant certificate 
of competency to bidder proposing to perform only managerial and super- 
visory functions under construction contract and to subcontract actual 
799 
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ADMINISTRATIVE DETERMINATIONS—Continued 

Conclusiveness—Continued 

Small business concerns—Continued 

Certificates of competency—Continued 

construction work because of inability to meet requirements of SBA 
directive to perform “significant portion of contract, measured in dollar 
value, with its own facilities and personnel on its own payroll” is per- 
suasive with respect to nonresponsibility of bidder and under 15 U.S.C. 
637(b), determination must be given legal finality, and bidder’s offer 
to furnish performance bond may not be accepted as substitute for 
faithful performance of contract... =... .ceccccncccnccccncececsce 
Conflict 

Determination pursuant to Atomic Energy Commission Regs., imple- 
menting Federal Procurement Regs., not to require payment of Davis- 
Bacon Act wage rates in performance of reactor system assembly for 
Loss of Fluid Test (LOFT) Experiment on basis “LOFT”’ will not be 
assembled on site of proposed containment and control facility, nor be 
installed in that building and, therefore, not constituting construction 
of conventional reactor, assembly work is not subject to act, will not 
be disturbed, Commission having responsibility of administering and 
enforcing contracts, interpretation of its regulations that assembly 
work is not ‘construction work’’ or “‘public work,’’ but experimental 
work is authoritative, absent reason for Dept. of Labor holding that 
fact reactor is part of mobile system to be used for experimental work 
does not remove its assembly and fabrication from coverage of Davis- 
BACON Ath inden and anpswapleaalncnpe onsiaktda be coseluscs dwdlizia onbue 
Propriety 

Determination to reject all bids for river dredging and to readvertise 
procurement premised on possibility of substantial savings that might 
be effected by indefinitely postponing dredging shallow areas of river is 
proper exercise of administrative discretion, absent evidence of abuse, 
and notwithstanding uncertainty of eventual savings, remoteness of 
possibility of savings is not unreasonable ground for changing specifica- 
tions and, therefore, determination by contracting agency of present 
needs must be accepted. However, while protests are denied, rejection 
of all bids appears to have been consequence of inadequate initial ap- 
praisal and/or review of dredging requirements and it is recommended 
that review of administrative procedures is warranted__........--.--- 

ADVERTISING 

Necessity or nonnecessity 

Purchase orders under an indefinite quantity contract 

Issuance without securing competition of purchase orders for generator 
sets during last 2 months of 12-month contract negotiated under 10 
U.S.C, 2304(a)(13) for indefinite quantity of sets, as provided in par. 
3-409.3 of Armed Services Procurement Reg., did not violate adver- 
tising statute at sec. 3709 of Revised Statutes (41 U.S.C. 5), or 10 
U.S.C, 2304(g), regarding competition to extent feasible in negotiation 
of contracts, absent evidence of possibility that another supplier could 
have furnished sets at lower price.........-.----.-...---..---+----- 
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AGRICULTURE DEPARTMENT Page 
Rural Electrification Administration 
Loans to cooperatives 
Federal law applicability 
Award of construction contract to cooperative—ilow bidder utilizing 
funds borrowed from Rural Electrification Admin. (REA)—non- 
responsive to invitation because of substituting less costly and less 
protective combination of builder’s risk insurance for cost of materials 
and contractor’s bond for remaining costs in lieu of construction bond 
to cover entire contract price was inconsistent with advertised bidding 
principles and adversely affects free competition, notwithstanding 
waiver of required bond was considered ‘‘in best interests of borrower,’’ 
and aided in promotion of project. Although award made in good faith 
and not contrary to 7 U.S.C. 904, granting broad discretion to REA 
Administrator, will not be disturbed, if less costly form of protection is 
adequate, future invitations should provide for alternative protection 
int TbG GE peed Tabiaines WEBEL 345 ode Sect cou esi ei 4 
ALASKA 
Sewage system construction 
Federal aid 
Federal Aviation Admin. (FAA) grant to city of Juneau, Alaska, 
incident to construction of sewage system which included percentage of 
cost provided by Public Health Service (PHS) grant for facility, where 
both grants were matched by State with same funds, was made without 
authority and is without legal effect, even though Federal Airport Act 
does not prohibit grant, Water Pollution Control Act under which PHS 
grant was made requiring city to pay costs in excess of grant. Therefore, 
to permit FAA to make grant for same project would require U.S. to 
contribute more than amount of PHS grant, thereby waiving its right to 
have grantee complete project without further cost to U.S., and would 
not satisfy definition in Federal Airport Act that “project costs’’ are 
costs “which would not have been incurred otherwise’”’_............- 81 
ALLOWANCES 
Family. (See Family Allowances) 
Military personnel 
Double 
Prohibition 
Insufficiency of mileage allowance paid to member of uniformed 
services for travel on day of arrival at overseas permanent duty station to 
cover expenses of hotel accommodations provides no basis to amend par. 
M4303—2¢(4) of Joint Travel Regs. to authorize payment of temporary 
lodging allowance for day of arrival without regard to mileage entitle- 
ment. Both allowances designed for same purpose—mileage allowance 
rate including lodging and subsistence—payment of both allowances 
for same day would constitute double allowance_............-.------ 724 
Reimbursement to member of uniformed services for hotel expenses 
incurred on day of arrival at overseas permanent station may not be 
authorized by amendment to par. M4303-20(4) of Joint Travel Regs. 
to provide payment of temporary lodging allowance or mileage, which- 
ever is greater. Member in travel status on day of arrival at overseas 
station is only entitled to travel allowances on that day, entitlement 
to temporary lodging allowance, considered a permanent station allow- 
ance, commencing day after arrival and, therefore, waiver of mileage 
entitlement by member would not operate to entitle him to temporary 
lodging allowance on day of arrival..............------------------ 724 
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ALLOW ANCES—Continued 
Military personnel—Continued Page 
Family separation allowances. (See Family Allowances, separation) 
Quarters allowance (See Quarters Allowance) 
Station. (See Station Allowances) 
Temporary lodging allowance 
Military personnel. (See Station Allowances, military personnel, 
temporary lodgings) 
ANTITRUST MATTERS 
Immunity 

Export associations 

Fixing of prices and allocation of coal sold to European prime con- 
tractors by American export association of subcontractors claiming 
Webb-Pomerene Act, 15 U.S.C. 61-65, immunity to antitrust laws is 
restrictive of competitive negotiation required by par. 3-102(c) of 
Armed Services Procurement Reg., as requirement is not dependent 
upon or subject to antitrust laws and, notwithstanding contract awarded 
is fixed-price contract, control exercised by Army over every aspect of 
procurement extinguished distinction between prime and subcontractors 
and Govt. ultimately bearing excessive subcontracting costs has been 
prejudiced by noncompetitive activities of subcontractors. However, 
although contract is voidable at option of Govt., practical reasons 
preclude disturbing award, but future coal procurements should be on 
Pally iGemnetibien Dee. aces ass ide cdl sul dudliwcck disie sien ue 223 

Discontinuance of practice by American subcontractors supplying 
anthracite coal to European prime contractors at Army bases overseas 
of fixing prices and allocating coal quantities to their common export 
firm under antitrust immunity of Webb-Pomerene Act, recommended 
in 47 Comp. Gen. 223 in order to obtain maximum practicable com- 
petition will not jeopardize Army’s ability to procure coal and, therefore, 
in Request for Proposals, ‘‘certificate of independent price determina- 
tion” clause should be modified to preclude restriction of competition, 
and “competition in subcontracting”’ clause made effective by removal 
of exemptive language relating to sales agencies. Also recommended is 
modification of noncompetitive discounts clause to particularize quantity 
discounts which are and are not economically and competitively justified, 
and elimination of sole-source effect of exclusive purchase conditions 
Sen Gie Wr ONG c ida. 6s Lid cn Sb swtelbd co wnae bec se oesudeinia 562 
Violations 

Price rebates, etc, 

Although U.S. is entitled to pro rata share of actual damages, less 
out-of-pocket expenses, recovered by State Highway Dept. in antitrust 
proceedings in which award of treble damages was made on basis award 
of actual damages reduced cost of federally aided highway projects that 
incorporated products on which fixed prices were conspired, Federal 
Govt. may not share in recovery of punitive damages, such damages not 
reflecting upon cost of highway projects, for absent specific authority, 
partnership arrangement under which Federal-aid highway program is 


prosecuted does not reach beyond project costs shared by Federal and 
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APPOINTMENTS 
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Restrictions 
Nepotism 
Leave replacement designated by fourth-class postmaster to perform 

his duties during his absence on sick or annual leave or on leave without 

pay has not been appointed or employed in civilian position within 
meaning of 5 U.S.C. 3110, which restricts making or advocacy of 
appointment, employment, advancement, or promotion of relatives by 
public officials, leave replacement, not necessarily same person each 
time, not having been appointed to position postmaster continues to 
hold while on leave of absence, but only performing temporary service 
on interpaithont betes. csstssunn c5sidk eel IR 

Restriction in 5 U.S.C. 3110(a)(3) to making or advocating of appoint- 
ment, employment, advancement, or promotion of nieces, nephews, 
uncles, aunts, brothers-in-law and sisters-in-law by public officials 
should be construed to also exclude spouses of such persons, notwith- 
standing legislative history of section evidences no such intent, as 
section imposing limitation or restriction should be construed in strict 

Op MiniteG BN Meskie cassette bdeds Suds eds Se LE 
Exception to restriction in 5 U.S.C. 3110 on appointment, employ- 

ment, advancement, or promotion made or advocated by public official 

of class of relatives enumerated in section applies only in situation in 
which public official after Dec. 15, 1967, undertakes or recommends 

such action for relative appointed by him prior to Dec. 16, 1967 


APPROPRIATIONS 


Availability 

Cards 

Greeting 

Rule that seasonal greeting cards constitute personal expense to 
Govt. personnel is not changed by fact that names of officers and em- 
ployees sending cards are not included and nothing attached to cards 
indicates compliments of any individual, nor is personal nature of cost 
of cards changed because trust fund rather than appropriated funds is 
charged. Therefore, cost of printing and mailing seasonal greeting cards 
by National Park Service personnel is expense that is not chargeable to 
“Fund 14X8037 National Park Service, Donations,’’ receipt account in 
trust fund series established for deposit of cash accepted as donations 
under 16 U.S.C. 6 for purposes of national park and monument system -_ 

Construction, etc. 

Improvements on leased property 

Construction of Veterans Admin. (VA) hospital adjacent to university 
medical school on land leased from university on long-term basis at 
nominal rental may not be approved under rule that appropriated funds 
may not be used for permanent improvement of privately owned prop- 
erty in absence of express statutory authority, neither 38 U.S.C. 5001 
nor 5012(b) in providing for acquisition of sites and space to implement 
purposes of sections authorizing construction of hospitals or any per- 
manent type of improvement on leased property, and use of term 
“otherwise” in sec. 5001 relating to sites for construction of VA hospitals 
is interpreted to mean acquisition of not less than fee interest in land 
and to cover situations which do not precisely come within enumerated 
means of acquiring land that is prescribed in section........--------- 
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APPROPRIATIONS—Continued 
Availability—Continued 
Construction, etc.—Continued 
Improvements on leased property—Continued 


Funds appropriated to Veterans Admin. (VA) for construction of 
hospital adjacent to medical school of university may not be used to 
defray portion of cost of constructing parking structure by university 
in return for contractual right to use stipulated number of parking 
spaces, nor-may VA lease land from university to construct parking 


facility, amendment of 38 U.S.C. 5004 although designed to overcome 


45 Comp. Gen. 27, respecting disposition of parking fees not affecting 

conclusion that VA funds may not be used to obtain parking facilities 

valued in excess of $200,000, by construction or lease without specific 

approval by appropriate congressional committees 
Contracts 


Future needs 


Under contract negotiated pursuant to 10 U.S.C. 2304(a)(13), for 
generator sets to be purchased during 12-month period, and subject to 
minimum and maximum quantity, as well as dollar limitations, funding 
of last two purchases was not inconsistent with provisions of Armed 
Services Procurement Reg., nor in violation of appropriation provisions 
at secs, 3732, 3679, and 3690 of Revised Statutes, even though sufficient 
funds to cover maximum quantities orderable were not available at 
time contract was executed, contract, indefinite quantity and not re- 
quirements contract, Govt. was not required to obligate more than cost 
of minimum quantity, and issuance of purchase orders analogous to 
situation in Letter v. U.S., 271 U.S. 204, regarding lease renewal option, 
which did not go into funding, is not authority for concluding last two 
purchase orders were illegally issued 

Court admission fees 

Admission fee paid by Govt. attorney to practice before bar of U.S. 
Court of Appeals, required by court as arbiter of applicant’s quali- 
fications to practice before it, is personal to attorney, privilege being 
life one unless debarred regardless whether attorney remains in Govt. 
service, and because aside from capacity in which attorney serves Govt. 
he is also officer of court with obligations to court and public. Therefore, 
attorney on notice that nature of Govt. employment requires him to 
qualify before Federal courts including Supreme Court, as well as in 
State or other court, may not be reimbursed admission fee absent 
specific authority to charge appropriated funds for expense. 22 Comp. 
Gen. 460, reaffirmed 

Photographs 

When use of employees’ photographs facilitates accomplishing pur- 
poses of Govt., general rule that cost of photographs of individual 
employees of Govt. is personal expense that is not chargeable to public 
funds in absence of definite indication as to necessity for expenditures 
in accomplishment of some purpose for which appropriation was made 
is not for application, therefore, cost of photographs distributed by 
area Director of Equal Employment Opportunity Commission (EEOC), 
not for personal publicity but to publicize activities and functions of 
agency constitutes proper charge against 1967 fiscal year funds appro- 
priated to EEOC, appropriation in affect at time photographs were 
taken, as publicity engendered by publication of photographs increased 
cooperation with agency and facilitated accomplishing its purposes-- 
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APPROPRIATIONS—Continued 

Availability—Continued 

Refreshments 

Governmental interest objective 

Cost of serving coffee or other refreshments at meetings is not ‘‘neces- 
sary expense” contemplated by that term as used in appropriation acts, 
and unless specifically made available, appropriations may not be 
charged with cost that is considered in nature of entertainment. Al- 
though this rule also applies to purchase of equipment used in preparing 
refreshments, small amount expended by agency to purchase coffee- 


makers, cups, and holders for use in serving coffee at meetings designed 
to improve management relationships will not be questioned in view of 
administrative belief interests of Govt. will be promoted through use of 
equipment 

State imposed fees 

Fee imposed by Montana State Statute to certify Bur. of Reclamation 


water and waste water operators responsible for implementing Federal 
water pollution programs may not be paid by Bureau from appro- 
priated funds, absent authority for payment of such fees in Federal 
Water Pollution Control Act, in view of principle, based on supremacy 
clause, Art. VI, cl. 2, of Constitution, that State cannot require Federal 
employees to obtain licenses or permits in performance of official duties 
when they are engaged in occupations which are subject of State regula- 
tions applicable to general public 

Federal aid to States. (See States, Federal aid, grants, etc.) 

Foreign aid 


Prohibitions 
Purchase or acquisition of weapons 

Prohibition in Foreign Assistance and Related Agencies Appropri- 
ation Act, 1968—known as Conte-Long amendments—against use of 
funds to finance ‘‘purchase or acquisition” sophisticated weapons system 
by or for any underdeveloped country, other than those specifically 
exempted, unless President determines such purchase or acquisition is 
vital to national security, and so reports to Congress, applies to military 
grant aid as well as to foreign military sales program. Legislative history 
of act evidences intent to prevent selling and giving sophisticated weap- 
ons to underdeveloped countries in order to conserve resources for eco- 
nomic and social programs, and to prevent arms race. Therefore, to 
exempt military grant aid from prohibition would defeat its purpose- - 
Limitations 

Removal by subsequent enactment 

Notwithstanding restriction on use of 1968 funds appropriated by 
Pub. L. 90-132 to Office of Education under heading ‘“‘School Assistance 
in Federally Affected Areas’’ to carry out legislative enactments after 
June 30, 1967, sec. 204 of Pub. L. 90-247, dated Jan. 2, 1968, eliminating 
requirement in Pub. L. 874, 81st Cong., that payments to local educa- 
tional agencies be reduced by amounts “derived from other Federal 
payments”’ is effective. Retroactive aspect of sec. 208 of Pub. L. 90-247, 
prescribing that sec. 204 of act “shall be deemed to have been enacted 
prior to June 30, 1967, and shall be effective for fiscal years beginning 
thereafter,” overcoming appropriation restriction and, therefore, Pub. 
L. 874 educational payments are not required to be reduced by amount 
of any other Federal payments 
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APPROPRIATIONS—Continued 
Obligations 
Contracts 
Future needs 
Under contract negotiated pursuant to 10 U.S.C. 2304(a)(13), for 
generator sets to be purchased during 12-month period, and subject to 
minimum and maximum quantity, as well as dollar limitations, funding 
of last two purchases was not inconsistent with provisions of Armed 
Services Procurement Reg., nor in violation of appropriation provisions 
at secs. 3732, 3679, and 3690 of Revised Statutes, even though sufficient 
funds to cover maximum quantities orderable were not available at 
time contract was executed, contract, indefinite quantity and not re- 
quirements contract, Govt. was not required to obligate more than cost 
of minimum quantity, and issuance of purchase orders analogous to 
situation in Letter v. U.S., 271 U.S. 204, regarding lease renewal option, 
which did not go into funding, is not authority for concluding last two pur- 
chase orders were illegally issued 
Private property improvement, repair, etc. (See Property, private, 
Federal funds for improvements, repairs, etc.) 
ARCHITECT AND ENGINEERING CONTRACTS 
(See Contracts, architect, engineering, etc., services) 
ATOMIC ENERGY COMMISSION 
Employees 
Travel status 
Escorts of security shipments 
Employees of Atomic Energy Commission, designated escorts to 
protect security shipments, who perform continual, long distance, 24 
hours a day travel are in “work while traveling” status within contem- 
plation of sec. 222(a) of Federal Salary Act of 1967, and 8 hours of day 
attributable to eating and sleeping, employees are entitled to payment 
of regular compensation for 8 hours and overtime for 8 hours for each 
full day of travel. However, under sec, 222(a), employees would not be 
entitled to compensation for periods of waiting at official station or at 
any other point of duty 
An escort of Atomic Energy Commission security shipments whose 
day’s travel does not exceed 16 hours, including ‘off-duty’ periods 
while traveling, is entitled to compensation for all hours involved, in- 
cluding those in “off-duty” status 
Atomic Energy Commission escort of security shipments in travel 
status for 22 hours and in off-duty status for 2 hours during which time 
he was not traveling is entitled to payment for 16 hours, deduction of 
8 hours from 24-hour day which is attributable to eating and sleeping 
including 2 hours off-duty time, and additional off-duty time, while travel- 
ing is compensable at regular or overtime rates as appropriate 
Time spent by civilian employee traveling on official business in over- 
night stay at hotel or motel is not covered by sec. 222(a) of Federal 
Salary Act of 1967, Therefore, escort of Atomic Energy Commission 
security shipment who stayed overnight in hotel or motel from midnight 
to 6 a.m., then traveling from 6 a.m. to 6 p.m. without interruption of 
travel for purpose of having meal, is entitled to payment for 12 hours 
spent in travel, compensated at regular or overtime rates as appropriate - 
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ATTORNEYS 
Fees 
Court admission fees 
Government attorney 
Admission fee paid by Govt. attorney to practice before bar of U.S. 
Court of Appeals, required by court as arbiter of applicant’s qualifica- 
tions to practice before it, is personal to attorney, privilege being life one 
unless debarred regardless whether attorney remains in Govt. service, 
and because aside from capacity in which attorney serves Govt. he is 
also officer of court with obligations to court and public. Therefore, 
attorney on notice that nature of Govt. employment requires him to 
qualify before Federal courts including Supreme Court, as well as in 
State or other court, may not be reimbursed admission fee absent 
specific authority to charge appropriated funds for expense. 22 Comp. 
Gen. 460, reaffirmed 
AUTOMATIC DATA PROCESSING SYSTEMS 
(See Equipment, automatic data processing systems) 
AWARDS 
Suggestions, etc. 
Inventions 
Prior to act of September 1, 1954 
Adoption and use of employee’s invention prior to act of Sept. 1, 1954 
(5 U.S.C. 4501-4506), repealing and superseding 1946 incentive awards 
authority does not bar paying incentive award to employee, even though 
ordinarily statutes are not retroactively effective, 1954 act being con- 
tinuation and expansion of 1946 act, inventions that arose during period 
covered by older act may be processed for awards under terms and 
conditions of 1954 act, which neither limits time for consideration of in- 
invention for award, nor limits award to sum authorized under 1946 act. 
BAILMENTS 
Liability of bailee 
Unauthorized property use 
Excess production overrun of shirts manufactured from quantity of 
Govt-furnished material requested by contractor is property of Govt. 
and no compensation or material credit may be allowed contractor for un- 
authorized use of Govt.’s material under bailment, nor may shirts be 
retained and paid for as “‘seconds,’’ even though overrun may have 
been occasioned by subcontracting work to accelerate deliveries, subcon- 
tracting having been approved on basis of “‘no additional cost to Govt.,” 
and one-half of 1 percent quantity variation furnishing contractor rea- 
sonable protection prescribed by par. 1-325.1 of Armed Service Pro- 
curement Reg.—which also precludes establishment of standard or usual 
percentage quantity variation and requires that overrun or underrun be 
based on normal commercial practices—quantity variation provisions 
of contract are for enforcement thus enabling Govt. to control flow of 


BANKRUPTCY 

Wage Earners’ Plans 

Government both debtor and creditor 

Where U.S. is both debtor and creditor at time civilian employee or 
member of uniformed services files Ch. 13, Wage Earner’s Plan case, 
absent judicial determination to contrary, Govt.’s priority under 31 
U.S.C. 191, may be asserted in Ch. 13 Wage Earner’s time extension 
plan case, set-off to be accomplished in accordance with Title 4 of GAO 
Policy and Procedures Manual sec. 7520.10, unless wage earner is not 
insolvent. However, filing of Wage Earner’s Plan would, for purposes of 
set-off, be considered prima facie evidence of insolvency 
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BANERUPTCY—Oontinued 
Wage Earners Plans—Continued 
Immunity of United States effect 
Although in U.S. v. Krakover, 377 F. 2d 104, court held that under 
doctrine of sovereign immunity Ch. 13, bankruptcy proceeding, Wage 
Earner’s Plan case, is not enforceable against U.S. court concluded 
that this should not deprive Federal employees of Ch. 13 benefits and 
that payment to trustee of part of wages of employee under appropriate 
order will protect trustee and creditors without infringing on immunity 
of U.S. Therefore, procedure under which accounting and finance 
officers are required to pay part of wages of employee in response to 
court order issued in Ch. 13, Wage Earner’s Plan case—binding on 
employee—may be continued without violating 31 U.S.C. 203, pro- 
hibiting assignment of claims against U.S., or without depriving Govt. 
Or Oe CUNEO. oo cos coco cenddccccseccsbaccdsusuceekaadeleue 
BIDDERS 
Qualifications 
Administrative determinations 
Propriety 
Determination by contracting officer under request for proposals 
that Canadian subcontractor was nonresponsible having been reported 
deficient in technical capability and ability to meet delivery schedules 
does not evidence abuse of administrative discretion judged on basis 
of information available to him at time of determination, therefore, 
exclusion of subcontractor from negotiations and award to another 
offeror were proper even though prime contractor should have been 
notified before award of nonresponsibility determination and requested 
to clarify information questioning determination, but should not have 
been requested after determination was made to extend its offer. 
However, determination of nonresponsibility does not preclude con- 
sideration of subcontractor for future procurements, and guidelines 
for determining responsibility of Canadian firms should be promugated_- 
Review 
Contracting officer who notwithstanding verification of low bid 
suspiciously out of line with other bids and Govt.’s estimate is still 
doubtful of reasonableness of low bid price, as well as bidder’s—small 
business concern—financial capacity, experience, and ability to sub- 
contract work on proposed research tunnel and, therefore, unable to 
make preaward determination of bidder responsibility required by 
administrative regulation, upon refusal of Small Business Admin. to 
issue certificate of competency, properly considered low bidder non- 
responsible, determination found upon review by GAO under its audit 
authority to be supported by record, and contracting officer having 
acted within scupe of his authority, his rejection of low bidder as non- 
responsible is not subject to judicial review__..........-------------- 
Although not authorized to review Small Business Admin. (SBA) 
determination or to direct issuance of certificate of competency, GAO 
is not precluded from reviewing rejection of small business concern as 
nonresponsible, whether or not SBA issued certificate of competency, 
as question upon review of all pertinent information and evidence 
available to contracting officer and SBA is whether bid rejection was 
proper, and where record justifies doubt of contracting officer and 
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BIDDERS—Continued 
Qualifications—Continued 
Administrative determinations—Continued 
Review—Continued 
SBA, it is immaterial that record might also support determination of 
bidder responsibility, in view of fact that prospective contractor has 
burden to affirmatively demonstrate responsibility, and contracting 
officer is not required to independently gather information to resolve 
doubt, instead any doubt should be resolved against bidder 
License requirement 
Bidders not licensed prior to bidding 
License requirements in total small business set-aside invitation for 
transportation of household effects and related services under three 
delivery schedules relating to bidder responsibility and not to bid 
evaluation, bidders who at time of bid opening had required State 
license for performance of one schedule and Interstate Commerce 
Commission permits pending for other two delivery schedules may be 
considered for award of all schedules. If compliance with ‘‘Permits and 
Licenses’’ clause of invitation had been required at time of bid opening, 
or bidding participation had been limited to permit holders, restrictions 
determinative not of bidder responsibility but of procurement respon- 
sibility and convenience, partial award pending ICC operating ap- 
proval, if considered necessary, would be proper 
Manufacturer or dealer 
Experience qualification 
Requirements in RFP that prospective contractors show evidence 
of being in “regular’’ business of designing and manufacturing centrifuge 
systems, and evidence of previous production of similar system that 
had been accepted by Govt. within past 5 years were misstated as 
Walsh-Healey Public Contracts Act does not require contractor to be 
“regular”? manufacturer. In addition preaward protest of rejected pro- 
ponent should have been submitted by contracting officer to Secretary 
of Labor or contractor advised of his right to review by him, and not- 
withstanding experience qualification in RFP involved capacity within 
meaning of Small Business Act, contracting officer’s determination of 
manufacturer ineligibility was not subject to review by Small Business 
Admin. Although it is not in the best interest of the Govt. to cancel 
contract awarded, to avoid similar errors in future, correction action is 
recommended 
Notice of disqualification 
Although contracting officer in applying eligibility requirements to 
determine if bidder is “regular dealer” pursuant to Walsh-Healey Act, 
41 U.S.C. 35, et seq., is not required to notify disqualified bidder of 
right to appeal adverse determination to Dept. of Labor for final deter- 
mination, integrity of competitive bidding system requires that each 
bidder have his bid and regular dealer eligibility fairly and completely 
considered. Therefore, amendment of par. 12-603.2(a) of Armed Serv- 
ices Procurement Reg. is recommended to require notification to bidder 
that does not qualify as regular dealer 
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BIDDERS—Continued 

Qualifications—Continued 

Manufacturer or Dealer—Continued 

Review 

Determination that bidder offering portable dry honing machines did 
not qualify as regular dealer pursuant to Walsh-Healey Act, 41 U.S.C. 35, 
et seg., was correctly considered under par. 12-603.2(a) of Armed 
Services Procurement Reg. by contracting officer rather than under 
subpar. (b) pertaining to machine tools. However, review of determina- 
tion is not for consideration of U.S. General Accounting Office but by 
Dept. of Labor, Secretary of Labor having vested in procurement 
agency initial responsibility to determine whether bidder qualifies as 
manufacturer or dealer, subject to review by Dept. of Labor, which has 
final authority 

Subcontractors 

Canadian firms 

Determination by contracting officer under request for proposals 
that Canadian subcontractor was nonresponsible having been reported 
deficient in technical capability and ability to meet delivery schedules 
does not evidence abuse of administrative discretion judged on basis of 
information available to him at time of determination, therefore, ex- 
clusion of subcontractor from negotiations and award to another offeror 
were proper even though prime contractor should have been notified 
before award of nonresponsibility determination and requested to clarify 
information questioning determination, but should not have been 
requested after determination was made to extend its offer. However, 
determination of nonresponsibility does not preclude consideration of 
subcontractor for future procurements, and guidelines for determining 
responsibility of Canadian firms should be promulgated 
Responsibility v. bid responsiveness 

Labor surplus area priority 

A concern who at time of responding to Request for Proposals and two 
invitations for bids, each solicitation containing labor surplus area set- 
aside, was in third priority preference group—small business concern 
in persistent labor surplus area—and who only after bids and proposals 
were opened furnished certificate of eligibility to obtain first priority 
preference, may not be considered for award under any solicitations, as 
“certified eligible’ small business concern certification is one of re- 
sponsiveness and not responsibility. Therefore, preference information 
was required to be submitted with concern’s bids and before date fixed 
for receipt of proposals, for notwithstanding flexibility inherent in 
negotiation, ability and willingness to perform set-aside cannot be 
contributed to “‘negotiation’’ in usual sense of word 

Although under labor surplus area provisions, bidder may change area 
of performance if classification of area is changed by Labor Dept., 
change does not result in priority preference. In view of fact that bidder 
is precluded from taking unilateral action affecting previously stated area 
of performance and that authorized change does not affect relative posi- 
tion of priority, labor surplus area provisions are considered unrelated 
to responsibility 
Small business concerns. (See Contracts, awards, small business con- 

cerns) 


- 
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BIDS 

Acceptance time limitation 

Failure to comply 

Two bid acceptance provisions in invitation, one standard form 33, 
entitled ‘Solicitation, Offer and Award,” prescribing that bid will be 
open for 60-calendar days unless different period is specified by bidder in 
blank space provided, other, standard form 33A, entitled “Solicitation 
Instructions and Conditions,’’ which stated that offer of less than 90 
day acceptance period would be rejected are not inconsistent where 90- 
day reference in instructions is not intended to relieve bidder of respon- 
sibility of selecting acceptance period. Therefore, low bid submitted 
without specifying different acceptance period automatically offered 
60 day bid acceptance period, and bid nonresponsive to 90 day accept- 
ance period requirement may not be considered for award 
All or none 

Specifications requirement 

“All or none”’ bidding limitation in invitation soliciting bids for pur- 
chase of various types of refuse collection, materials-handling trucks 
with container hoisting devices, and for detachable refuse containers 
suitable for use with trucks to be manufactured in accordance with 
performance type military specifications is not restrictive of competition 
where limitation is necessary to insure purchase of workable system for 
collection and handling of trash and is based upon bona fide determina- 
tion that necessary degree of compatibility of components of advertised 
system cannot. be otherwise achieved under referenced military specifi- 
cations 
Awards. (See Contracts, awards) 
Bid shopping. (See Contracts, subcontracts, bid shopping) 
Bonds. (See Bonds) 
Brand name or equal. (See Contracts, specifications, restrictive, particu- 

lar make) 
Buy American Act 

Evaluation 

Balance of Payments Program restrictions 

Low “all or none” bid on three items of invitation containing labor 
surplus set-aside and “Balance of Payments Program’ clause, which 
proposed that 20, 40, and 100 percent of three items bid on would be 
manufactured in U.S., or 53 percent of total bid, properly was rejected 
as nonresponsive. Under balance of payments provisions of invitation, 
prescribed pursuant to Buy American Act, 41 U.S.C. 10a—d, a product 
is considered manufactured in U.S. when cost of manufacture exceeds 
50 percent of all components of an end product and, therefore, ‘‘all or 
none’’ offer may not be evaluated collectively so as to characterize two 
foreign origin items as domestic by denominating last item as 100- 
percent domestic to arrive at total domestic quantity percentage in 
excess of 50 percent 

Foreign product determination 

Component v. end product 

Establishment of criteria by which contracting officers as well as con- 
tractors may have guidance as to what is ‘‘component” and what is “end 
product” within meaning of standard ‘“‘Buy American Act’’ clause incor- 
porated in contracts pursuant to par. 6-104.5 of Armed Services Procure- 
ment Reg. is not within province of U.S, GAO, except to extent applica- 
tion of terms to facts of particular case may serve such purpose 
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BIDS—Continued 

Buy American Act—Continued 

Rejection 

Unjustified 

Cancellation of invitation that incorporated by reference Buy Amer- 
ican clause in par. 6-104.5 of Armed Services Procurement Reg. because 
Buy American Certificate and Certification of Independent Price 
Determination requirements inadvertently omitted from invitation were 
considered essential was unjustified in view of fact that acceptance of 
bid under invitation would bind bidder to furnish domestic end products 
fixed by clause, and that Independent Price Determination, going to 
responsibility of bidder and not responsiveness of bid, could be furnished 
after bids were opened. Therefore, canceled invitation should be rein- 
stated and submitted bids evaluated 
Combination 

Evaluation. (See Bids, evaluation, aggregate v. separable items, 

prices, etc., single v. multiple awards) 

Competitive system 

Alternate bids 

Restrictions contained in invitation for bids that precluded considera- 
tion of more economical and practical method of river dredging to be 
accomplished by means of alternate rehandling operations and use of 
other than Govt. furnished disposal areas, although invitation provided 
for negotiation of alternate disposal areas after contract award, were 
unjustified, and alternate bidding method not per se invalid nor con- 
sidered bidding on different job but rather bidding on common basis 
with other bidders, meeting needs of Govt., restrictions on bidder’s 
customary internal operations, even if intended to encourage other 
bidders, were inconsistent with full and free competition contemplated 
by 10 U.S.C. 2305 and, therefore, invitation should be canceled and 
reissued or modified. However, if full and free competition required 
under sec. 2305 creates dredging procurement problems, matter should 
be presented to Congress 

Borrowers under loan agreements 

Award of construction contract to cooperative—low bidder utilizing 
funds borrowed from Rural Electrification Admin. (REA)—nonrespon- 
sive to invitation because of substituting less costly and less protective 
combination of builder’s risk insurance for cost of materials and con- 
tractor’s bond for remaining costs in lieu of construction bond to cover 
entire contract price was inconsistent with advertised bidding principles 
and adversely affects free competition, notwithstanding waiver of re- 
quired bond was considered “‘in best interests of borrower,” and aided in 
promotion of project. Although award made in good faith and not 
contrary to 7 U.S.C. 904, granting broad discretion to REA Adminis- 
trator, will not be disturbed, if less costly form of protection is adequate, 
future invitations should provide for alternative protection in lieu of 
performance bond 

Commercial specifications availability 

Invitation that referenced commercial specifications needed in prepara- 
tion of bids is not defective invitation that precludes full and free 
competition contemplated by 10 U.S.C. 2305(b), where invitation was 
completed for bid preparation and evaluation purposes upon receipt of 
specifications by bidders responsible for obtaining referenced specifica- 
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BIDS—Continued 

Competitive system—Continued 

Compliance requirement 

Award of contract to furnish computer time for estimated number of 
hours to bidder whose equipment performed more efficiently on basis 
that notwithstanding higher hourly charges ultimate cost to Govt. 
would be significantly less than if work would be performed at lower 
hourly charges offered by other bidders should be canceled, invitation 
although providing for evaluation of bids on basis of difference in equip- 
ment speeds in failing to relate speeds to estimated job mixes or applica- 
tions did not provide full and free competition contemplated by 41 
U.S.C. 253, for bidders uninformed of “performance factors’”’ to be used 
in evaluation of bids could not intelligently prepare their bids 

To comply with competitive bidding statutes, proposed order by 
Office of Federal Contract Compliance, Dept. of Labor, to require 
contractors and subcontractors to submit before contract award accept- 
able “affirmative action program” for compliance with equal employ- 
ment opportunity conditions of E.O. No. 11246 of Sept. 24, 1965, under 
invitations that do not outline details of acceptable action program, 
should be implemented by regulations defining minimum requirements 
to be met by bidder’s program, and any other standards or criteria by 
which acceptability of program will be judged 

Defective specifications 

Rejection of low bid to furnish cable in accordance with military 
specifications that are based on sole source brand name cable because 
offered cable required use of adapters and connectors to make it inter- 
changeable with brand name cable in use, where bidders had not been 
informed of interchangeability requirement and rejected cable possessed 
characteristics similar to brand name and would perform equally as 
well, was erroneous and recourse should have been made to brand name 
“or equal” clause to overcome difficulties in drafting detailed specifica- 
tions. Therefore, due to failure to advise bidders of need for interchange- 
ability of cables or logistic problem that would result from procurement 
of other than brand name, advertised specifications are inconsistent 
with full and free competition required by 10 U.S.C. 2305(a) and invita- 
tation should be canceled 

Federal aid, grants, etc. 

Equal Employment Opportunity Programs 

Invitation that without furnishing details requires bidders to submit 
an acceptable “affirmative action program” to assure compliance with 
Equal Employment Opportunity Program is defective, as invitations 
are designed to secure firm bid commitments upon which award can be 
made and are not intended as first step for subsequent negotiation pro- 
cedure, and, therefore, such invitation is incompatible with 23 U.S.C. 112 
prescribing competitive bidding for federally assisted highway construc- 
tion, and similar statutory provisions 

Military specifications 

“All or none” bidding limitation 

‘All or none” bidding limitation in invitation soliciting bids for purchase 
of various types of refuse collection, materials-handling trucks with 
container hoisting devices, and for detachable refuse containers suitable 
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BIDS—Continued 

Competitive system—Continued 

Military specifications—Continued 

“All or none” bidding limitation—Continued 
for use with trucks to be manufactured in accordance with performance 
type military specifications is not restrictive of competition where 
limitation is necessary to insure purchase of workable system for col- 
lection and handling of trash and is based upon bona fide determination 
that necessary degree of compatibility of components of advertised 
system cannot be otherwise achieved under referenced military spe- 
cifications 
Standardization requirements 

Establishment of military specification standardizing proprietary 
swivel hook for use in tire chain assemblies without including in test 
program competitive product does not satisfy 10 U.S.C. Ch. 145, which 
contemplates fullest practicable cooperation and participation of industry 
in standardization development, and although in view of urgent need 
for tire chains, it would not be in public interest to interfere with current 
procurement of item, integrity of competitive bidding system requires 
suspension of further use of military specifications that restrict procure- 
ment of chain assemblies or spare parts to those concerns using proprie- 
tary hook until other competitive articles are tested and evaluated ____ 

Negotiated contracts. (See Contracts, negotiation, competition) 

Preservation of system’s integrity 

An invitation contemplating l-year requirements type contract for 
test, repair, and overhaul of diesel engines and evaluation of bids on 
basis of estimates violates advertising requirements of free and open 
competition, where unbalanced bid offering token prices for services 
and parts that have substantial value on theory that services and parts 
while being given full weight for evaluation purposes would not repre- 
sent major portion of required work cannot be determined to be low 
bid, and invitation may be canceled under par. 2—404.1(b) (viii) of 
Armed Services Procurement Reg. in interest of Govt. and to preserve 
integrity of competitive bidding system. 

Subcontractor utilization 

To permit low bidder under invitation for extension and modernization 
of Federal building and post office to list inactive affiliates as subcon- 
tractors would place bidder in guise of subcontractor in control of special- 
ty work, free to bid shop among bona fide subcontractors, thereby 
obtaining competitive advantage over bidders listing themselves or 
bona fide subcontractors and, therefore, low bid was properly rejected 
as nonresponsive, even though invitation did not require specialty work 
to be performed by listed subcontractors. In any event, acceptance of 
low bid was precluded by failure of one of listed subcontractors to meet 
competency requirements of invitation 

Where occurrence of number of errors and inconsistencies in prepara- 
tion of subcontractor listing form did not have adverse effect on com- 
petition or cause any misinterpretation that affected bid prices or prej- 
udiced bidders’ interest under invitation for extension and modernization 
of Federal building and post office, cancellation of invitation is not 
required by par. 1-2.404-1(b)(1) of Federal Procurement Regs. How- 
ever, future solicitations should correlate subcontractor listing form and 
specifications so there is no doubt as to what is required of listed party- - 
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BIDS—Continued 

Competitive system—Continued 

Subcontractors 

Antitrust immunity 

Fixing of prices and allocation of coal sold to European prime con- 
tractors by American export association of subcontractors claiming 
Webb-Pomerene Act, 15 U.8.C. 61-65, immunity to antitrust. laws is 
restrictive of competitive negotiation required by par. 3-102(c) of 
Armed Services Procurement Reg., as requirement is not dependent upon 
or subject to antitrust laws and, notwithstanding contract awarded is 
fixed-price contract, control exercised by Army over every aspect of 
procurement extinguished distinction between prime and subcontractors 
and Govt. ultimately bearing excessive subcontracting costs has been 
prejudiced by noncompetitive activities of subcontractors. However, 
although contract is voidable at option of Govt., practical reasons pre- 
clude disturbing award, but future coal procurements should be on 
fully competitive basis 

Discontinuance of practice by American subcontractors supplying 
anthracite coal to European prime contractors at Army bases overseas 
of fixing prices and allocating coal quantities to their common export 
firm under antitrust immunity of Webb-Pomerene Act, recommended 
in 47 Comp. Gen. 223 in order to obtain maximum practicable com- 
petition will not jeopardize Army’s ability to procure coal and, therefore, 
in Request for Proposals, ‘‘certificate of independent price determina- 
tion”? clause should be modified to preclude restriction of competition, 
and “competition in subcontracting” clause made effective by removal 
of exemptive language relating to sales agencies. Also recommended is 
modification of noncompetitive discounts clause to particularize quanti- 
ty discounts which are and are not economically and competitively 
justified, and elimination of sole-source effect of exclusive purchase 
conditions imposed by exporter 
Contracts, generally. (See Contracts) 
Delivery provisions 

Evaluation. (See Bids, evaluation, delivery provisions) 
Deviations from advertised specifications. (See Contracts, specifications, 

deviations) 
Discarding all bids 

Notice 

Low bidders orally advised of reason for discarding all bids and re- 
advertising river dredging procurement and furnished letter that did 
not restate reason for canceling invitation but informed bidders work 
would be “readvertised under revised plans and specifications with sub- 
stantial change in scope of work” were not prejudiced, statement in 
letter coming within category of par. 2—404.1(b) (ii) of Armed Services 
Procurement Reg. listing as reason for rejecting bids and readvertising 
procurement, determination that “specifications have been revised,” 
and possibility of subsequent change in position of contracting agency is 
not sufficient to be prejudicial to bidders 
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BIDS—Continued 
Discarding all bids—Continued 


Reinstatement 
Cancellation of invitation unjustified 


Cancellation of invitation that incorporated by reference Buy Amer- 
ican clause in par. 6—-104.5 of Armed Services Procurement Reg. because 
Buy American Certificate and Certification of Independent Price 
Determination requirements inadvertently omitted from invitation 
were considered essential was unjustified in view of fact that acceptance 
of bid under invitation would bind bidder to furnish domestic end prod- 
ucts fixed by clause, and that Independent Price Determination, going to 
responsibility of bidder and not responsiveness of bid, could be furnished 
after bids were opened. Therefore, canceled invitation should be rein- 
stated and submitted bids evaluated 

Savings to the Government 


Restrictions contained in invitation for bids that precluded consider- 
ation of more economical and practical method of river dredging to be 
accomplished by means of alternate rehandling operations and use of 
other than Govt. furnished disposal areas, although invitation provided 
for negotiation of alternate disposal areas after contract award, were 
unjustified, and alternate bidding method not per se invalid nor con- 
sidered bidding on different job but rather bidding on common basis 
with other bidders, meeting needs of Govt., restrictions on bidder’s 
customary internal operations, even if intended to encourage other 
bidders, were inconsistent with full and free competition contemplated 
by 10 U.S.C. 2305 and, therefore, invitation should be canceled and 
reissued or modified. However, if full and free competition required under 
sec. 2305 creates dredging procurement problems, matter should be 
presented to Congress 

Uncertainty 

Determination to reject all bids for river dredging and to readvertise 
procurement premised on possibility of substantial savings that might 
be effected by indefinitely postponing dredging shallow areas of river is 
proper exercise of administrative discretion, absent evidence of abuse, 
and notwithstanding uncertainty of eventual savings, remoteness of 
possibility of savings is not unreasonable ground for changing specifica- 
tions and, therefore, determination by contracting agency of present 
needs must be accepted. However, while protests are denied, rejection 
of all bids appears to have been consequence of inadequate initial ap- 
praisal and/or review of dredging requirements and it is recommended 
that review of administrative procedures is warranted 

Specifications restrictive 

Rejection of low bid to furnish cable in accordance with Military 
Specifications that are based on sole source brand name cable because 
offered cable required use of adapters and connectors to make it inter- 
changeable with brand name cable in use, where bidders had not been 
informed of interchangeability requirement and rejected cable possessed 
characteristics similar to brand name and would perform equally as 
well, was erroneous and recourse should have been made to brand name 
“or equal” clause to overcome difficulties in drafting detailed specifica- 
tions. Therefore, due to failure to advise bidders of need for interchange- 
ability of cables or logistic problem that would result from procurement 
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BIDS—Continued 

Discarding all bids—Continued 

Specifications restrictive—Continued 
of other than brand name, advertised specifications are inconsistent 
with full and free competition required by 10 U.S.C. 2305(a) and invi- 
tation should be canceled 
Evaluation 

Aggregate v. separable items, prices, etc. 

Single v. multiple awards 

Award of single janitorial service contract at higher cost than award 
of multiple contracts would have cost on basis that aggregate award 
would permit centralized management by contractor having superior 
performance record and Govt. administration of one contract, and 
that savings effected by making multiple awards would be minimal 
compared with magnitude of contract, is not justified absent offset 
of higher price by administrative savings and inclusion in invitation 
of provisions for such award and establishment of administrative cost 
savings for use in evaluating bids pursuant to par. 2—201(b)(xix) of 
Armed Services Procurement Reg., and as award may be justified on 
basis of reference in 10 U.S.C. 2305(c) to ‘“‘price and other factors 
considered’”’ only when low bidder is not qualified, should low bidder on 
several of invitation items qualify and be willing to accept award, 
these items should be deleted from contract and reawarded 

Under invitation for numerous items which provided “that the 
contract will be awarded for each item’”’ unless provision is made in 
contract for award on all-or-none basis, consideration of combination 
bids that offer lower overall cost to Govt. than award on item-by-item 
basis is not precluded, 41 U.S.C. 253(b) and sec. 1-2.407 of Federal 
Procurement Regs. providing that award of contract shall be made on 
basis of most favorable cost to Govt., assuming responsiveness of bid 
and responsibility of bidder. Therefore, invitation permitting award 
on item-by-item basis or any combination of items for which lump-sum 
price has been proposed by bidders, combination bids are required to 
be considered for evaluation purposes, absent showing such bids would 
not be in best interests of Govt 

All or none 

Balance of Payments Program restrictions 

Low “all or none’’ bid on three items of invitation containing labor 
surplus set-aside and “Balance of Payments Program” clause, which 
proposed that 20, 40, and 100 percent of three items bid on would be 
manufactured in U.S., or 53 percent of total bid, properly was rejected 
as nonresponsive. Under balance of payments provisions of invitation, 
prescribed pursuant to Buy American Act, 41 U.S.C. 10a—d, a product 
is considered manufactured in U.S. when cost of manufacture exceeds 
50 percent of all components of an end product and, therefore, “all or 
none” offer may not be evaluated collectively so as to characterize 
two foreign origin items as domestic by denominating last item as 100- 
percent domestic to arrive at total domestic quantity percentage in 
excess of 50 percent. 
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BIDS—Continued 
Evaluation—Continued 
All or none—Continued 


Low on each item requirement 
Under invitation for bids (IFB) contemplating requirements type 
contract which expressly made Art. 27 of General Services Administra- 
tion form inapplicable and inadvertently omitted substitute special 
‘fall or none” clause required by par. 5A-2.201-73 of GSA Procurement 
Regs., to effect each item of “all or none” bid must be low in price, an 
“all or none” bid low as to aggregate bid price but not. low on each 
item was improperly rejected on basis omitted provision was incorporated 
into IFB by operation of law under Christian doctrine. Low bidder on 
notice of exclusion of Art. 27 and under no obligation to affirm exclusion, 
properly assumed its “‘all or none’”’ bid was not required to be low on all 
items. However, notwithstanding defective solicitation, cancellation of 
contracts awarded would not be in best interests of Govt 
Alternate bases bidding 
Acceptance 
Two solicitations, one for gaseous nitrogen which permitted alternate 
bids conditioned upon receipt of award under another solicitation for 
liquid oxygen and nitrogen that restricted alternate bids due to in- 
clusion of small business set-aside, may be considered as one for purpose 
of evaluating alternate bids. General rule against acceptance of bids 
conditioned upon award under another separate solicitation is not for 
application when bidders are advised of acceptability of alternate bids 
and participate on this basis. Therefore, low aggregate alternate bid 
submitted by small business firm being more beneficial to Govt. than 
combination of item bids upon same quantities, awards may be made 
on basis of low aggregate bid for gaseous nitrogen and portion of small 
business set-aside, and to low bidder under each separate invitation 
for balance of set-aside 
Delivery provisions 
Alternate schedules 
Although it is inappropriate in formally advertised procurements to 
permit bidders to submit alternate delivery schedules, where Govt. in 
Request For Proposals (RFP) invites alternate delivery schedules on 
basis of furnishing or waiving first article requirement and provides for 
disregard of 21-day or less delivery difference in alternate schedules, 
failure to consider low offer based on waiving first article requirement in 
favor of 18-day shorter delivery schedule involving furnishing first article 
was inconsistent with RFP and purpose of “negotiation,” par. 1-1903(a) 
of Armed Services Procurement Reg. not restricting evaluation of deliv- 
ery differences between alternate delivery schedules that offer to furnish 
or to waive first article requirement. Although due to emergency of 
procurement, award will not be disturbed, guidelines to preclude recur- 
rence of situation are suggested 
Estimates 
Requirements contract 
An invitation contemplating 1-year requirements type contract for 
test, repair, and overhaul of diesel engines and evaluation of bids on basis 
of estimates violates advertising requirements of free and open competi- 
tion, where unbalanced bid offering token prices for services and parts 





BIDs—Continued 
Evaluation—Continued 
Estimates—Continued 
Requirements contract—Continued 
that have substantial value on theory that services and parts while being 
given full weight for evaluation purposes would not represent major 
portion of required work cannot be determined to be low bid, and in- 
vitation may be canceled under par. 2—404.1(b) (viii) of Armed Services 
Procurement Reg. in interest of Govt. and to preserve integrity of com- 
petitive bidding system 
Sufficiency of evaluation base 
Award of contract to furnish computer time for estimated number of 
hours to bidder whose equipment performed more efficiently on basis 
that notwithstanding higher hourly charges, ultimate cost to Govt. 
would be significantly less than if work would be performed at lower 
hourly charges offered by other bidders should be canceled, invitation 
although providing for evaluation of bids on basis of difference in equip- 
ment speeds in failing to relate speeds to estimated job mixes or applica- 
tions did not provide full and free competition contemplated by 41 
U.S.C. 253, for bidders uninformed of “performance factors’ to be used 
in evaluation of bids could not intelligently prepare their bids 
Factor other than price 
Administrative costs 
Award of single janitorial service contract at higher cost than award 
of multiple contracts would have cost on basis that aggregate award 
would permit centralized management by contractor having superior 
performance record and Govt. administration of one contract, and that 
savings effected by making multiple awards would be minimal compared 
with magnitude of contract, is not justified absent offset of higher price 
by administrative savings and inclusion in invitation of provisions for 
such award and establishment of administrative cost savings for use in 
evaluating bids pursuant to par. 2—-201(b)(xix) of Armed Services Pro- 
curement Reg., and as award may be justified on basis of reference in 
10 U.S.C. 2305(c) to “price and other factors considered’’ only when low 
bidder is not qualified, should low bidder on several of invitation items 
qualify and be willing to accept award, these items should be deleted 
from contract and reawarded_...........-- Re Te ee 
Justification 
Purchase of dictating equipment under multiple-award Federal Supply 
Schedule contract from other than low bidder justified on basis of higher 
trade-in value, more extensive and dependable maintenance and repair 
service, that equipment would better serve actual needs of using agency, 
and that one feature of equipment alone would result in cost saving which 
would absorb price difference within few years, saving that would con- 
tinue in subsequent years, satisfies requirements of par. 101—26.408-3 of 
Federal Property Management Reg., and purchase more advantageous 
to Govt., price and other factors considered, comes within contem- 
plation of 41 U.S.C. 253(b) 
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BIDS—Continued 
Evaluation—Continued 
Incorporation of terms by reference 
Christian doctrine 
Under invitation for bids (IFB) contemplating requirements type 
contract which expressly made Art. 27 of General Services Administra- 
tion form inapplicable and inadvertently omitted substitute special 
“all or none’ clause required by par. 5A—2:201-73 of GSA Procurement 
Regs., to effect each item of “all or none” bid must be low in price, an 
“all or none’”’ bid low as to aggregate bid price but not low on each item 
was improperly rejected on basis omitted provision was incorporated 
into IFB by operation of law under Christian doctrine. Low bidder on 
notice of exclusion of Art. 27 and under no obligation to affirm exclusion, 
properly assumed its ‘‘all or none” bid was not required to be low on all 
items. However, notwithstanding defective solicitation, cancellation of 
contracts awarded would not be in best interests of Govt 
Negotiated contract 
Aggregate v. separable items, prices, etc. 
Item error, (See Contracts, negotiation, mistakes, item error in 
aggregate bid) 
Negotiation 
Criteria establishment 
Determination to evaluate proposals for furnishing tape recorders, 
spare parts, and use documentation on only common basis offered, 
price of recorder, rather than on basis of points assigned to cost, manage- 
ment, and technical criteria established after issuance of request for 
proposals was not proper exercise of administrative discretion, for 
unlike management and technical evaluations, cost evaluations can be 
objectively measured on overall costs and, therefore, negotiation of 
procurement with only one of five offerors was not in accord with par. 
3-804 of Armed Services Procurement Reg. requiring clarification of 
defectively priced proposals. However, even in applying defective cost 
evaluation technique, one of rejected proposals coming within ‘“‘com- 
petitive range” contemplated by 10 U.S.C. 2304(g) should have been 
considered as it was not so technically inferior as to preclude meaningful 
negotiation. Although award made will not be disturbed, steps should 
be taken to avoid recurrence of similar negotiation procedures 
Qualified bids. (See Bids, qualified) 
Failure to furnish something required. (See Contracts, specifications, 
failure to furnish something required) 
Labor surplus area performance, (See Contracts, awards, labor surplus 
areas) 
Late 
Hand carried delay 
Actions of bid opening officer having established 2 p.m. deadline for 
opening of bids under several invitations as required by par. 2—402.1(a) 
of Armed Services Procurement Reg., hand-carried bid which could 
have been timely filed but was delivered at 2:15 p.m. is considered late 
bid under par. 2-303.1, notwithstanding bidder had been orally advised 
that opening of bids under invitation it was bidding on would be delayed 
10 minutes to complete opening of bids under another invitation. To 
hold otherwise would introduce element of uncertainty into bidding 
procedure. Therefore, even if late hand-carried bid was delivered before 





BIDs—Continued 
Tate—Continued 
Hand carried delay—Continued 
other bids under same invitation had been opened and prices revealed, 
it may not under par. 2-303.5 be considered 
Mistakes 
Allegation after award. (See Contracts, mistakes) 
Evidence of error 
Denied opportunity to present 
Although bidder alleging error was denied opportunity prior to 
award to furnish evidence of bid error as required by par. 2-406 of 
Armed Services Procurement Reg., price adjustment may not be ap- 
proved, absent evidence of intended bid price. Worksheets showing 
total bid price of $616,128, reduced to $616,000 for purpose of bidding, 
rounding out of figures and gross price deduction make it difficult to 
determine to what extent bidder would have included amount claimed 
in bid price. However, appropriate steps should be taken to assure that 
in future par. 2-406 is complied with and bidder requesting correction 
of bid error is given opportunity prior to award to furnish to contracting 
officer, evidence of error and bid actually intended for consideration by 
appropriate authority 
Verification 
Government responsibility 
Contractor who subsequent to contract performance alleged mistake 
in bid that had been confirmed on several occasions and denied price 
adjustment under Pub. L. 85-804, which authorized contract modifica- 
tion without consideration to facilitate national defense, is not entitled 
to contract modification under general rule that contract may not be 
amended or modified without compensating benefit to Govt. Repeated 
advice to contractor of suspected bid error, fulfilled Govt.’s responsi- 
bility to obtain bid verification, and bidder having responsibility of 
estimating price at which contract could be performed at reasonable 
profit, Govt. was not required in preaward survey to review contractor’s 
pricing estimates 
Prior to allegation of error 
Contracting officer who inquired if low bid greatly out of line with 
Govt.’s estimate and next low bid was considered satisfactory, if bid 
figures had been checked, and if job could be performed at bid price 
quoted, satisfied verification requirements of par. 2-406.3(e)(1) of 
Armed Services Procurement Reg. and sufficiently warned bidder of pos- 
sibility of mistake in bid, as specific request for bid verification is not 
necessary where bidder’s attention has been invited to checking bid 
prices and contracting officer is advised bid has been verified and no 
error found. Therefore, acceptance of bid without knowledge of error 
having consummated valid and binding contract, there is no entitlement 
to additional compensation on basis of mistake in bid alleged year after 
contract award 
In absence of allegation of mistake in bid, where bidder knew bid 
was substantially lower than Govt.’s estimate and next low bid, and he 
had been furnished abstract of bids, par. 2-406.3(e)(1) of Armed Serv- 
ices Procurement Reg., requiring bidder alleging mistake be advised 
to make written request for modification or withdrawal of bid, is not for 
application, as there is no requirement in regulation that bidder be 
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BIDs—Continued 

Mistakes—Continued 

Verification—Continued 

Prior to allegation of error—Continued 

advised of legal rights if no mistake in bid has been alleged, nor does 
contracting officer have duty to advise bidder of any administrative 
procedure under which consideration could be given to request for bid 
correction or permission to withdraw bid 
Opening 

Postponement 

Wage rate changes 

Under invitation containing prevailing minimum wage determination 
by Secretary of Labor to cover laborers and mechanics to be employed 
on proposed flood control project, fact that bids are scheduled to be 
opened few days before occurrence of automatic escalation of wage rates 
pursuant to labor agreement with union is no reason to postpone sched- 
uled opening of bids. The Davis-Bacon Act, 40 U.S.C. 276a, does not 
provide for modification or adjustment of advertised prevailing minimum 
wage rates for laborers and mechanics employed on construction proj- 
ects, nor does specification of minimum wages in invitation constitute 
representation that labor can be obtained at such rates 

Time for opening determination 

Actions of bid opening officer having established 2 p.m. deadline for 
opening of bids under several invitations as required by par. 2—402.1(a) 
of Armed Services Procurement Reg., hand-carried bid which could have 
been timely filed but was delivered at 2:15 p.m. is considered late bid 
under par. 2-303.1, notwithstanding bidder had been orally advised 
that opening of bids under invitation it was bidding on would be delayed 
10 minutes to complete opening of bids under another invitation. To 
hold otherwise would introduce element of uncertainty into bidding 
procedure. Therefore, even if late hand-carried bid was delivered before 
other bids under same invitation had been opened and prices revealed, 
it may not under par. 2-303.5 be considered 
Options 

Exercise of option. (See Contracts, options) 
Peddling 

Subcontracts. (See Contracts, subcontracts, bid shopping) 
Prices 

Basis for award 

Under invitation for numerous items which provided “that the 
contract will be awarded for each item’’ unless provision is made in 
contract for award on all-or-none basis, consideration of combination 
bids that offer lower overall cost to Govt. than award on item-by-item 
basis is not precluded, 41 U.S.C. 253(b) and sec. 1-2.407 of Federal 
Procurement Regs. providing that award of contract shall be made on 
basis of most favorable cost to Govt., assuming responsiveness of bid 
and responsibility of bidder. Therefore, invitation permitting award 
on item-by-item basis or any combination of items for which lump-sum 
price has been proposed by bidders, combination bids are required to 
be considered for evaluation purposes, absent showing such bids would 
not be in best interests of Govt 
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Qualified 

Check accompanying bid 

Negotiation of bid deposit check accompanying high bid under 
surplus sales invitation having been conditioned on receiving contract 
award, rejection of bid as nonresponsive was proper, for in qualifying 
check its use as either negotiable instrument, or as draft, check, or de- 
mand note, as well as acceptance as bid bond, was precluded and, there- 
fore, qualification constituted material exception to invitation which 
contemplated negotiability of bid deposits and not promises to pay 
under certain conditions, and adequate competition having been secured 
under invitation to establish that fair market value of surplus materials 
would be obtained in making award to highest responsive bidder, non- 
responsive bid was not for evaluation and comparison, and award is 
considered to have been made in good faith and in best interests of 


Progress payments 

Low bid of small business concern in which progress payments were 
requested in an accompanying letter that is considered part of bid, in 
amount of 75 percent of total costs prescribed for small business con- 
cerns in Armed Services Procurement Reg. (ASPR) Appendix E-503, 
which was submitted in response to invitation that did not provide for 
small business set-aside but incorporated by reference 70 percent Prog- 
ress Payment Clause in ASPR App. E-510.1, is qualified bid and devia- 
tion deliberately taken is not trivial or minimal but modifies legal obliga- 
tion of parties concerning payment, notwithstanding negligible effect on 
price and precatory nature of term “request’’ and, therefore, bid deviation 
is not minor informality or irregularity that may be waived under ASPR 
2-405 by contracting officer 

Fact that Armed Services Procurement Reg. (ASPR) Appendix E-505 
contemplates request for and granting of “unusual” progress payments at 
percentages in excess of customary 70 percent provided in ASPR App. 
E-510.1, does not have effect of putting contracting officer on notice 
that request for 75 percent of total cost progress payments provided in 
ASPR App. E-503 under invitation including 70 percent Progress Pay- 
ment Clause is possible minor informality or irregularity that may be 
waived within meaning of ASPR 2-405, as ASPR App. E-505, while 
permitting requests for progress payments in excess of customary 70 
percent has reference to requests from contractors and does not grant 
similar rights to bidders or prospective contractors 

Bid accompanied by letter requesting authorization of larger progress 
payments than provided for in invitation is qualified bid that does not 
reserve to bidder option after bid opening to waive condition and accept 
contract or refuse to accept contract, notwithstanding the word “request” 
is precatory in nature, as word is susceptible of two possible meanings 
depending on existing circumstances, or that word “authority’’ is deemed 
precatory in nature rather than demand and, therefore, qualified bid 
was properly rejected 
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Rejection 

Propriety 

Although not authorized to review Small Business Admin. (SBA) 
determination or to direct issuance of certificate of competency, GAO 
is not precluded from reviewing rejection of small business concern as 
nonresponsible, whether or not SBA issued certificate of competency, as 
question upon review of all pertinent information and evidence available 
to contracting officer and SBA is whether bid rejection was proper, and 
where record justifies doubt of contracting officer and SBA, it is immate- 
rial that record might also support determination of bidder responsibility, 
in view of fact that prospective contractor has burden to affirmatively 
demonstrate responsibility, and contracting officer is not required to 
independently gather information to resolve doubt, instead any doubt 
should be resolved against bidder 
Small business concerns. (See Contracts, awards, small business con- 

cerns) 
Specifications. (See Contracts, specifications) 
Submission 

Time limitation 

Sufficiency 

Although commercial specifications incorporated by reference in 
invitation for aircraft recording system only became available from 
commercial publisher 7 days before bid opening time, two bidders to 
whom procurement was limited were not prejudiced, notwithstanding 
period allotted for preparation and submission of bids was less than 15 
bidding days prescribed by par. 2—202.1 of Armed Services Procurement 
Reg. for procurement of standard commercial articles and services, as 
bidders had participated in procurement efforts of contracting agency 
and aware of technical requirements and complexities of recording 
system they could have prepared responsive bids within the time 
allotted for preparation and submission of bids 
Tie 

Procedure for resolving 

To break tie in equal low bids under total set-aside for small business, 
consideration after bid opening of utilization of labor in performance 
of contract, and award to “certified eligible’ bidder with approved plan 
to employ disadvantaged workers is permissible where selection of 
contractor is made in accordance with par. 2-407.6 of Armed Services 
Procurement Reg., prescribing priority preference for breaking equal 
low bids, and where consideration of factors outside bid is in best interests 
and to advantage of Govt. However, for purpose of resolving tie bids, 
future invitations that do not involve labor surplus area set-asides will 
require bidders to furnish evidence of priority status 
Unbalanced 

Procurement readvertised 

An invitation contemplating 1-year requirements type contract for 
test, repair, and overhaul of diesel engines and evaluation of bids on 
basis of estimates violates advertising requirements of free and open 
competition, where unbalanced bid offering token prices for services 
and parts that have substantial value on theory that services and parts 
while being given full weight for evaluation purposes would not represent 
major portion of required work cannot be determined to be low bid, 
and invitation may be canceled under par. 2-404.1(b) (viii) of Armed 
Services Procurement Reg. in interest of Govt. and to preserve integrity 
of competitive bidding system_ 
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BONDS 

Performance 

Alternative protection 

Award of construction contract to cooperative—low bidder utilizing 
funds borrowed from Rural Electrification Admin. (REA)—nonre- 
sponsive to invitation because of substituting less costly and less pro- 
tective combination of builder’s risk insurance for cost of materials 
and contractor’s bond for remaining costs in lieu of construction bond 
to cover entire contract price was inconsistent with advertised bidding 
principles and adversely affects free competition, notwithstanding 
waiver of required bond was considered “in best interests of borrower,” 
and aided in promotion of project. Although award made in good faith 
and not contrary to 7 U.S.C. 904, granting broad discretion to REA 
Administrator, will not be disturbed, if less costly form of protection 
is adequate, future invitations should provide for alternative protection 
in lieu of performance bond 

Contract termination prior to furnishing bond 

Termination of contract for convenience of Govt. because contractor 
failed to meet condition of contract, furnishing of performance bond 
within time prescribed, although administrative matter, contractor 
having furnished satisfactory bond despite notice of termination before 
expiration of extended due date, contracting officer should have con- 
sidered feasibility of withdrawing termination notice, thereby eliminating 
expense of reprocurement as well as possible convenience termination 
costs. However, although replacement contract will not be disturbed, 
procurement personnel should be informed of rights and liabilities of 
Govt. and its contractors to preclude recurrence of similar situations__ 

No substitute for faithful performance 

Refusal of Small Business Administration (SBA) to grant certificate 
of competency to bidder proposing to perform only managerial and 
supervisory functions under construction contract and to subcontract 
actual construction work because of inability to meet requirements of 
SBA directive to perform “significant portion of contract, measured 
in dollar value, with its own facilities and personnel on its own payroll” 
is persuasive with respect to nonresponsibility of bidder and under 
15 U.S.C. 637(b), determination must be given legal finality, and 
bidder’s offer to furnish performance bond may not be accepted as 
substitute for faithful performance of contract. 

BUY AMERICAN ACT 

Bids. (See Bids, Buy American Act) 
Contracts. (See Contracts, Buy American Act) 
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CERTIFYING OFFICERS 
Submissions to Comptroller General 
Law v. procedural questions 
When submission under 31 U.S.C. 82d, authorizing certifying officers 
“to applying for and obtain decision by Comptroller General on any 
question of law involved in payment on any vouchers presented to them 
for certification’? does not involve question of law but concerns proper 
disposition of court costs awarded to U.S., reply to request is required to 
be made to head of Federal agency involved 
CHECKS 
Cashing 
Conditioned 
Negotiation of bid deposit check accompanying high bid under surplus 
sales invitation having been conditioned on receiving contract award, 
rejection of bid as nonresp onsive was proper, for in qualifying check its 
use as either negoti able instrument, or as draft, check, or demand note, 
as well as acceptance as bid bond, was precluded and, therefore, qualifica- 
tion constituted material exception to invitation which contemplated 
negotiability of bid deposits and not promises to pay under certain 
conditions, and adequate competition having been secured under invita- 
tion to establish that fair market value of surplus materials would be 
obtained in making award to highest responsive bidder, nonresponsive 
bid was not for evaluation and comparison, and award is considered to 
have been made in good faith and in best interests of Govt 
Dishonored 
Penalty charges 
Disposition 
Although generally penalty charges collected by Govt. of District of 
Columbia under Pub. L. 89-208 to cover cost of handling dishonored 
checks are, absent provision in law for disposition of funds, for deposit to 
credit of District, charges collected by District Unemployment Compen- 
sation Board are not. Since Board receives its administrative funds from 
Bur. of Employment Security, U.S. Dept. of Labor, pursuant to 42 
U.S.C. 502, and returns unused grants to Bureau, cost of handling dis- 
honored checks is borne from Federal grant funds, and, consequently, 
penalty charges collected by Board are for deposit in Treasury as mis- 
cellaneous receipts of U.S., unless statutory authority is obtained to 
to otherwise dispose of collections 
CLAIMS 
Assignment 
Wage Earners’ Plans 
Although in U.S. v. Krakover, 377 F. 2d 104, court held that under 
doctrine of sovereign immunity Ch. 13, bankruptcy proceeding, Wage 
Earner’s Plan case, is not enforceable against U.S., court concluded that 
this should not deprive Federal employees of Ch. 13 benefits and that 
payment to trustee of part of wages of employee under appropriate 
order will protect trustee and creditors without infringing on immunity 
of U.S. Therefore, procedure under which accounting and finance officers 
are required to pay part of wages of employee in response to court order 
issued in Ch. 13, Wage Earner’s Plan case—binding on employee—may 
be continued without violating 31 U.S.C. 208, prohibiting assignment of 
claims against U.S., or without depriving Govt. of good acquittance.. 
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Defenses 

Doctrine of res judicata 

Dismissal by U.S. Court of Claims of suit filed by retired Army officer 
(Ct. Cl. No. 111-64) for increased retired pay which was based on fact 
that he should have been advanced on retired list under 10 U.S.C. 3964 
to rank of major rather than to rank of captain constitutes judicial 
determination on merits and judgment having become final, matter is 
now res judicata and, therefore, officer’s claim for increased retired pay 
may not be considered under rule in 5 Comp. Gen. 334, and in view of 
28 U.S.C. 2519, prescribing that final judgment of Court of Claims 
against plaintiff bars any further claim against U.S. arising out of matters 
involved in case or controversy 
Evidence to support 

Decedents’ estates 

Payments due minor children 

Natural guardian of minor child of deceased member of uniformed 
services in documenting claim for 6 months’ death gratuity in excess of 
$1,000 prescribed by par. 40504(b)(5), Dept. of Defense Military Pay 
and Allowances Entitlements Manual, should cite State statute involved, 
and facts bringing payment to guardian within purview of State statute 
in which persons concerned reside should be furnished in affidavit form, 
and care should be exercised to determine that parent understands 
requirements of law permitting payment to parents of small amounts 
due minors, if ac is free from doubt, to avoid expense of obtaining 
legal 

COLLEGES, SCHOOLS, ETC, 

Grants-in-aid 

Educational programs 

Notwithstanding restriction on use of 1968 funds appropriated by 
Pub. L. 90-132 to Office of Education under heading ‘School Assistance 
in Federally Affected Areas” to carry out legislative enactments after 
June 30, 1967, sec. 204 of Pub. L. 90-247, dated Jan. 2, 1968, eliminating 
requirement in Pub. L. 874, 81st Cong., that payments to local educa- 
tional agencies be reduced by amounts ‘derived from other Federal 
payments’”’ is effective. Retroactive aspect of sec. 208 of Pub. L. 90-247, 
prescribing that sec. 204 of act “shall be deemed to have been enacted 
prior to June 30, 1967, and shall be effective for fiscal years beginning 
thereafter,” overcoming appropriation restriction and, therefore, Pub. 
L, 874 educational payments are not required to be reduced by amount 
of any other Federal payments 
Tuition, etc., payments 

Military personnel 

A U.S. Military Academy 1967 graduate, considered member of 
Regular Army pursuant to 10 U.S.C. 3075(b)(2), who on convalescent 
leave because of injuries incurred while on temporary detail is receiving 
full pay and allowances from Academy, is not eligible under par. 4(a) 
Army Regs. 621-5 for financial assistance provided active duty per- 
sonnel to attend civilian school or college, as the cadet, neither enlisted 
man nor warrant officer, is unable to qualify for assistance as commis- 
sioned officer, for until physical condition is determined and he is com- 


missioned there is no assurance he would be able to meet the at least 2 


years active service after completion of training requirement imposed 
on commissioned officers of uniformed services. 
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COMPENSATION 


Double 
Concurrent civilian and active military service 
Incompatibility 
Fee-basis medical services rendered to an eligible veteran for disabili- 


ties identified on an Outpatient Medical Treatment Identification 


Card by military physician on active duty with Armed Forces who is 
engaged in limited medical practice after hours with permission of his 
commanding officer may not be paid by Veterans Administration in ab- 
sence of statutory authority under rule that concurrent Federal civilian 
employment and active duty military service are incompatible. 

Concurrent military retired and civilian service pay 
Disability retirement 

Members removed from temporary disability retired list 

Reappointment of Regular Air Force and Regular Army commis- 
sioned or warrant officers determined to be physically fit to perform 
duties of office, grade or rank whose names are removed from temporary 
disability retired list for sole purpose of being retired is contrary to 
provisions of 10 U.S.C. 1211(a) (1) and (2), and absent authority for 
reappointment of officers who have not been recalled and who contem- 
plate no active duty, employment of officers in civilian capacity in 
Federal Govt. and payment to them from either appropriated or non- 
appropriated funds for civilian position is not contemplated by law_- 

Retired pay deduction for less than a day’s salary 

Notwithstanding Regular officer of uniformed services retired after 
completion of at least 30 years of active service is employed by nonap- 
propriated fund instrumentality only intermittently as flight instructor 
on hourly basis with no guaranteed minimum, he is subject to operation 
of Dual Compensation Act and pursuant to 5 U.S.C. 5532, reduction of 
full day’s retired pay is required if officer receives any compensation for 
that day, even as little as pay for 1 hour as flight instructor, for absent 
recognition of fractional parts of day in retirement of military personnel, 
fractional part of day’s retired pay may not be equated with hours of 
work in position for which officer is paid salary for less than full day or 
at hourly rate. 

Concurrent military retired pay and disability compensation. (See 
Officers and Employees, death or injury, disability compensation 
and retired pay) 

Holidays 

Duty status 
Ten-hour workday 

Wage board employees assigned to weekly tours of four 10-hour 

days—8 hours regular time and 2 hours overtime—who are relieved or 
prevented from working because of occurrence of holiday within purview 
of 5 U.S.C. 6104, are entitled only to basic compensation for any 10- 
hour day on which holiday occurs, seo. 6104 prescribing same pay for 
holiday on which no work is performed ‘‘as for day in which ordinary 
day’s work is performed.” Therefore, employees are only entitled to 
compensation at straight time for entire 10-hour day on which they did 
not work because of holiday, absent authority for paying overtime com- 
pensation under Work Hours Act of 1962, 5 U.S.C. 5544, for any part 
of employees scheduled hours of duty on holidays on which no work is 
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COMPENSATION—Continued 

Holidays—Continued 

Separation prior to a holiday 

Payment of compensation for holiday on which no services are per- 
formed predicated on employee having been in pay status at close of 
business immediately preceding holiday, when employment relationship 
validly had been terminated by reason of resignation or retirement prior 
to holiday, former employee is not entitled to pay for holiday, nor is 
employee separated and entitled to lump-sum payment under 5 U.S.C. 
5551, in amount equal to pay he would receive had he remained in serv- 
ice until expiration of period covered by leave payment, whose period of 
projected annual terminal leave for lump-sum payment extended through 


close of business on July 3, 1967, entitled to compensation for July 4 


Nonworkdays between separation and reemployment 
Employee separated by resignation, as required by employing Govt. 
agency, on Friday, Dec. 15, 1967, in order to accept employment on 
Monday, December 18, 1967, in another Govt. agency may be consid- 
ered, in view of various situations in which nonworkdays falling between 
continuous periods of service are not regarded in interrupting service, 
as being “‘in service of United States’? within purview of sec. 218(a) of 
Federal Salary Act of 1967, which provides that to be entitled to retro- 
active compensation prescribed by act, individual must have been on 
rolls of agency on Dec. 16, 1967, date of enactment of act and, therefore, 
employee is entitled to payment in amount of retroactive increase 
authorized by act for period Oct. 8 through Dec. 15, 1967 
Military personnel (See Pay) 
Overtime 
Early reporting and delayed departure 
Guards 
Duty-free lunch period 
Guards scheduled for daily duty tours of 8 hours and 15 minutes who 
have 30-minute duty-free lunch period, although required to remain on 
call in Govt. building in which employed to be available in event of 
emergencies, are in actual work status only 7 hours and 45 minutes on 
each daily tour of duty and, therefore, guards are not entitled to over- 
time compensation on basis of Albright v. U.S., 161 Ct. Cl. 356, in 
which decision court found guards did not have relieved duty-free 
lunch periods 
Standby, etc., time 
Trial vessel trips 
Lack of sleeping space 
Civilian employees assigned to duty in connection with trial runs of 
Navy ships were properly paid on basis of two-thirds rule, that is, for 
16 hours in 24-hour period—other 8 hours presumed to have been 
utilized for eating and sleeping—in absence of evidence work was 
performed during 22% hours shown in record. Fact that employees did 
not have assigned sleeping spaces due to lack of space does not con- 
stitute status of standby entitling employees to overtime compensation 
for 6% hours in excess of 16 hours per day attributable to sleeping time, 





830 INDEX DIGEST 


COMPENSATION—Continued 
Overtime—Continued 
Standby, etc., time—Continued 
Trial vessel trips—Continued 
Lack of sleeping space—Continued 
one and a half hours per day having been deducted for eating time 
from 8 hours per day presumed to be eating and sleeping time under 
two-thirds rule 
Two-thirds rule 
Eating and sleeping 
Under Navy regulations, civilian employees assigned to trial ship 
run are considered to be in standby status that begins at time of em- 
barkation and ends at time of disembarkation, entitling them to com- 
pensation for standby time as if actual work was performed. When 
standby time covers period of 24 consecutive hours, 8 hours is set aside 
for sleeping and eating, unless actual work is performed during 8-hour 
period, and employees are paid for 16 hours of 24 hours on basis of 
two-thirds rule. Therefore, employees who were paid for more than 16 
hours per day while serving in standby status on trial runs, unless it 
can be established work in excess of 16 hours per day actually was 
performed, have been overpaid and collection of overpayments should 


Performance of duty status 

Employees of Atomic Energy Commission, designated escorts to 
protect security shipments, who perform continual, long distance, 24 
hours a day travel are in “work while traveling” status within con- 
templation of sec. 222(a) of Federal Salary Act of 1967, and 8 hours of 
day attributable to eating and sleeping, employees are entitled to 
payment of regular compensation for 8 hours and overtime for 8 hours 
for each full day of travel. However, under sec. 222(a), employees 
would not be entitled to compensation for periods of waiting at official 
stafion or at any other point of duty 

An escort of Atomic Energy Commission security shipments whose 
day’s travel does not exceed 16 hours, including “off-duty” periods 
while traveling, is entitled to compensation for all hours involved, 
including those in “off-duty” status 

Atomic Energy Commission escort of security shipments in travel 
status for 22 hours and in off-duty status for 2 hours during which time 
he was not traveling is entitled to payment for 16 hours, deduction of 
8 hours from 24-hour day which is attributable to eating and sleeping 
including 2 hours off-duty time, and additional off-duty time while 
traveling is compensable at regular or overtime rates as appropriate--- 

Time spent by civilian employee traveling on official business in 
overnight stay at hotel or motel is not covered by sec, 222(a) of Federal 
Salary Act of 1967. Therefore, escort of Atomic Energy Commission 
security shipment who stayed overnight in hotel or motel from mid- 
night to 6 a.m., then traveling from 6 a.m. to 6 p.m. without interrup- 
tion of travel for purpose of having meal, is entitled to payment for 
12 hours spent in travel, compensated at regular or overtime rates as 
appropriate 
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COMPENSATION—Continued 

Payments 

Heads of agencies. (See Departments and Establishments, heads, 

salary payment basis) 

Premium pay 

Basic compensation determination 

Retirement and life insurance contributions 

Retroactive collection of increased retirement and life insurance 
deductions to cover standby premium pay which was made part of 
base pay by Pub. L. 89-737, approved Nov. 2, 1966, and implemented 
by Civil Service Reg. on Mar. 3, 1967, may be waived for separated 
employees who are not annuitants, unless demand for increased bene- 
fits is made at some future time, but may not be waived for retirees and 
employees still on rolls who are entitled to increased benefits arising 
from inclusion of premium pay within term “basic pay” and, therefore, 
collection of deductions for premium pay received by retirees and cur- 
rent employees should be instituted to go back to effective date of act.- 
Severance pay 

Disability retirement 

Fact that employee was separated by reduction-in-force action on 
same day he applied for disability retirement affords no basis to with- 
hold payment of severance pay authorized in 5 U.S.C. 5595 pending 
action on disability retirement without employee’s consent. If employee 
does not consent after being informed that upon approval of retire- 
ment, annuity begins day following separation and he will be required 
to refund any severance pay received, absent approval of retirement 


Reassignment refused 

Payment of severance pay to employees who resigned because they 
were unable to accept reassignment to other areas upon agency re- 
organization of regional offices which resulted in excess of personnel in 
competitive positions need not be recovered if primary purpose of 
proposed transfers was to meet responsibility to employees rather than 
to agency, and advice to employees of proposed reduction in force, 
encouraging them to seek positions with other Govt. agencies, together 
with effort made by employing agency to seek positions in other areas 
in region for employees, evidences administrative intent to make job 
offers to employees rather than to reassign them without option to 
refuse reassignment, and that separations were involuntary and not 
removal for cause 

Generally. (See Officers and Employees, severance pay) 
Standby, etc., time. (See Compensation, overtime, standby, etc., time) 
Wage board employees 

Coordinated Federal Wage System 

In view of designation under Coordinated Federal Wage System 
contained in chapter 532 of Federal Personnel Manual of lead agency 
in each wage area to conduct wage survey and develop wage schedules 
for use by all agencies in area, individual agency no longer may exercise 
discretion as to whether particular schedule should be placed in effect 
and, therefore, instructions may be issued to require each agency in 
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COMPENSATION—Continued 
Wage board employees—Continued 
Coordinated Federal Wage System—Continued 
wage area to place new wage schedule in effect on date decided upon by 
lead agency, provided date is not earlier than date lead agency actually 
prescribes schedule 
Withholding 
Commission of criminal offenses 
Retainer pay of fleet reservist arrested and indicted for mail theft 
while employed as career substitute postal carrier is not subject to ad- 
ministrative set-off under 5 U.S.C. 5511, which authorizes involuntary 
withholding of civilian employee’s salary upon removal for cause, 
general rule being that retired or retainer pay is not subject to adminis- 
trative set-off without debtor’s consent and, therefore, sec. 5511 is ap- 
plicable only to final pay due former member in his civilian position- - - 
Debt liquidation 
Bankruptcy proceedings 
Where U.S. is both debtor and creditor at time civilian employee or 
member of uniformed services files Ch. 13, Wage Earner’s Plan case, 
absent judicial determination to contrary, Govt.’s priority under 31 
U.S.C. 191, may be asserted in Ch. 13 Wage Earner’s time extension 
plan case, set-off to be accomplished in accordance with Title 4 of GAO 
Policy and Procedures Manual sec. 7520.10, unless wage earner is not 
insolvent. However, filing of Wage Earner’s Plan would, for purposes of 
set-off, be considered prima facie evidence of insolvency 
CONFERENCES 
Meetings. (See Meetings) 
CONSTITUTIONALITY OF ACTS 
State 
License, permit, etc., fees 
Fee imposed by Montana State Statute to certify Bur. of Reclama- 
tion water and waste water operators responsible for implementing 
Federal water pollution programs may not be paid by Bureau from 
appropriated funds, absent authority for payment of such fees in Federal 
Water Pollution Control Act, in view of principle, based on supremacy 
clause, Art. VI, cl. 2, of Constitution, that State cannot require Federal 
employees to obtain licenses or permits in performance of official duties 
when they are engaged in occupations which are subject of State regula- 
tions applicable to general public 
CONTRACTORS 
Foreign 
Responsibility determinations 
Determination by contracting officer under request for proposals 
that Canadian subcontractor was nonresponsible having been reported 
deficient in technical capability and ability to meet delivery schedules 
does not evidence abuse of administrative discretion judged on basis of 
information available to him at time of determination, therefore, ex- 
clusion of subcontractor from negotiations and award to another offeror 
were proper even though prime contractor should have been notified 
before award of nonresponsibility determination and requested to 
clarify information questioning determination, but should not have 
been requested after determination was made to extend its offer. How- 
ever, determination of nonfesponsibility does not preclude consideration 
of subcontractor for future procurements, and guidelines for determining 
responsibility of Canadian firms should be promulgated 
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CONTRACTS 

Amendments 

Divisibility of an amendment 

Amendment to contract, which contained liquidated damage provi- 
sion, to provide for payment of accepted components of automated mail 
processing system, to purchase additional unit, culler-stacker, and to 
waive accrued liquidated damages by extending delivery date is divisible 
into three distinct, unrelated agreements, each agreement to be indi- 
vidually supported by legally sufficient consideration, and retention and 
use of accepted components of system, although not producing signifi- 
cant savings, consitutes consideration for agreement to pay, and price 
of culler-stacker is consideration for purchase, even though exorbitant, 
extravagant promise for inadequate consideration constituting legally 
sufficient consideration. However, extension of delivery date, absent 
evidence performance delay was beyond contractor’s control and that 
Govt. waived liquidated damages, is unsupported by consideration and 
liquidated damages are assessable under contract amendment from 
original delivery date 170 
Amounts 

Indefinite 

What constitutes 

Under contract negotiated pursuant to 10 U.S.C. 2304(a)(13), for 
generator sets to be purchased during 12-month period, and subject to 
minimum and maximum quantity, as well as dollar limitations, funding 
of last two purchases was not inconsistent with provisions of Armed 
Services Procurement Reg., nor in violation of appropriation provisions 
at secs. 3732, 3679, and 3690 of Revised Statutes, even though sufficient 
funds to cover maximum quantities orderable were not available at time 
contract was executed, contract, indefinite quantity and not require- 
ments contract, Govt. was not required to obligate more than cost of 
minimum quantity, and issuance of purchase orders analogous to situa- 
tion in Lieter v. U.S., 271 U.S. 204, regarding lease renewal option, 
which did not go into funding, is not authority for concluding last two 
purchase orders were illegally issued 

While in ordinary usage there is little distinction between contract 
including option for additional amount and indefinite quantity contract, 
expressions are employed in Armed Services Procurement Reg. as par- 
ticular terms of art to distinguish between two different kinds of option 
contracts, and use of indefinite quantity contract described in par. 
3-409.3 for negotiation of commercial items, without time or quantity 
limitations, in purchase of minimum quantity of generator sets, with 
right to order during 1-year period additional quantities up to eight 
times minimum was appropriate, as option contract described in par. 
1—1501, et seg., which does limit time and quantities, is intended for use 
in advertising or negotiating for items not readily available on open 
market, where requirements beyond minimum quantities are foreseeable 
and later orders may represent less than minimum economic production 
quantities, which considering start-up costs, production lead time, ete., 
could preclude adequate competition 

Issuance without securing competition of purchase orders for genera- 
tor sets during last 2 months of 12-month contract negotiated under 10 
U.S.C. 2304(a)(13) for indefinite quantity of sets, as provided in par. 
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CONTRACTS—Continued 

Amounts—Continued 

Indefinite—Continued 

What constitutes—Continued 

3~-409.3 of Armed Services Procurement Reg., did not violate adver- 
tising statute at sec. 3709 of Revised Statutes (41 U.S.C. 5), or 10 U.S.C. 
2304(g), regarding competition to extent feasible in negotiation of con- 
tracts, absent evidence of possibility that another supplier could have 
furnished: eete:at 1OWOT DUNO in Waiewd Seeds wheccsd weed acukabwedosses 155 
Architect, engineering, etc., services 

Fees 

Limitation 
Design, location, etc., changes 

Where site and nature of project are so changed as to render virtually 
useless any architect-engineer (A—E) work done prior to administrative 
determination to affect change, it would be unreasonable to carry for- 
ward against new project any charge made against fee limitation im- 
posed by 41 U.S.C. 254(b) that was incurred under original project, for 
even though purpose of project may remain unchanged, subsequent 
alteration of conceptual design of building and its location at some 

point gives rise to new project for purpose of applying statutory fee 





Cancellation 
Erroneous awards 
Bid evaluation base 
Award of contract to furnish computer time for estimated number of 
hours to bidder whose equipment performed more efficiently on basis 
that notwithstanding higher hourly charges, ultimate cost to Govt. 
would be significantly less than if work would be performed at lower 
hourly charges offered by other bidders should be canceled, invitation 
although providing for evaluation of bids on basis of difference in equip- 
ment speeds in failing to relate speeds to estimated job mixes or appli- 
cations did not provide full and free competition contemplated by 41 
U.S.C. 258, for bidders uninformed of “performance factors” to be used 
in evaluation of bids could not intelligently prepare their bids.......-- 272 
Cancellation not required 
Award of construction contract to cooperative—low bidder utilizing 
funds borrowed from Rural Electrification Admin. (REA)—nonre- 
sponsive to invitation because of substituting less costly and less pro- 
tective combination of builder’s risk insurance for cost of materials and 
contractor’s bond for remaining costs in lieu of construction bond to 
cover entire contract price was inconsistent with advertised bidding 
principles and adversely affects free competition, notwithstanding 
waiver of required bond was considered “in best interests of borrower,” 
and aided in promotion of project. Although award made in good faith 
and not contrary to 7 U.S.C. 904, granting broad discretion to REA Ad- 
ministrator, will not be disturbed, if less costly form of protection is ade- 
quate, future invitations should provide for alternative protection in lieu 
08 Santen OO E sisi oo iis 35, nh ead bdhe dabntacness 4 
Negotiation pursuant to 10 U.S.C. 2304(a)(11) of one contract under 
two requests for proposals (RFP), which incorporated by reference 
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CONTRACTS—Continued 

Awards—Continued 

Cancellation—Continued 

Erroneous awards—Continued 
Cancellation not required—Continued 

brand name or equal clause was restrictive of competition where under 
first RFP only one offer was received in response to limited competition 
that did not meet competition contemplated by 10 U.S.C. 2304(g) and, 
therefore, constituted sole-source procurement, and where rejection of 
only other proposal under second RFP for failure to meet salient char- 
acteristics of brand-name item indicated preference for brand name. 
Although award will not be disturbed, performance specifications should 
be drafted in order to obtain, whether by advertising or negotiation, 
adequate and effective competition in future 

Although it is inappropriate in formally advertised procurements to 
permit bidders to submit alternate delivery schedules, where Govt. in 
Request For Proposals (RFP) invites alternate delivery schedules on 
basis of furnishing or waiving first article requirement and provides for 
disregard of 21 day or less delivery difference in alternate schedules, 
failure to consider low offer based on waiving first article requirement 
in favor of 18 day shorter delivery schedule involving furnishing first 
article was inconsistent with RFP and purpose of “negotiation,’’ par. 
1-1903(a) of Armed Services Procurement Reg. not restricting evalua- 
tion of delivery differences between alternate delivery schedules that 
offer to furnish or to waive first article requirement. Although due to 
emergency of procurement, award will not be disturbed, guidelines to 
preclude recurrence of situation are suggested 

Invitation for electric equipment which contained a “brand name or 
equal” clause that did not list “‘interchangeability” as salient charac- 
teristic, and clauses that required submission and testing of bid samples 
that would in addition to other factors be evaluated for interchangeabil- 
ity is misleading invitation. Although award was made to low bidder 
whose descriptive literature and sample model were determined to meet 
salient characteristics itemized in purchase description, no corrective 
action is required due to delivery conditions. However, appropriate steps 
should be taken to insure that misleading provisions are deleted from 
future brand name or equal invitations, and that brand-name model 
specified in invitation meets salient characteristics desired by Govt_-_-- 

Requirements in RFP that prospective contractors show evidence 
of being in “regular’’ business of designing and manufacturing centrifuge 
systems, and evidence of previous production of similar system that had 
been accepted by Govt. within past 5 years were misstated as Walsh- 
Healey Public Contracts Act does not require contractor to be “regular” 
manufacturer. In addition preaward protest of rejected proponent should 
have been submitted by contracting officer to Secretary of Labor or con- 
tractor advised of his right to review by him, and notwithstanding 
experience qualification in RFP involved capacity within meaning of 
Small Business Act, contracting officer’s determination of manufacturer 
ineligibility was not subject to review by Small Business Admin, Al 
though it is not in the best interest of the Govt. to cancel contract 
awarded, to avoid similar errors in future, correction action is recom- 





836 INDEX DIGEST 


CONTRACTS—Continued 
Awards—Continued 
Cancellation—Continued 
Erroneous awards—Continued 
Single v. multiple awards 
Award of single janitorial service contract at higher cost than award of 
multiple contracts would have cost on basis that aggregate award would 
permit centralized management by contractor having superior perform- 
ance record and Govt, administration of one contract, and that savings 
effected by making multiple awards would be minimal compared with 
magnitude of contract, is not justified absent offset of higher price by 
administrative savings and inclusion in invitation of provisions for such 
award and establishment of administrative cost savings for use in evalu- 
ating bids pursuant to par, 2—201(b) (xix) of Armed Services Procurement 
Reg., and as award may be justified on basis of reference in 10 U.S.C. 
2305 (c) to “‘price and other factors considered’’ only when low bidder is 
not qualified, should low bidder on several of invitation items qualify and 
be willing to accept award, these items should be deleted from contract 
and reawarded 
Equal or tie bids 
To break tie in equal low bids under total set-aside for small business, 
consideration after bid opening of utilization of labor in performance of 
contract, and award to “certified eligible’ bidder with approved plan to 
employ disadvantaged workers is permissible where selection of contrac- 
tor is made in accordance with par. 2-407.6 of Armed Services Procure- 
ment Reg., prescribing priority preference for breaking equal low bids, 
and where consideration of factors outside bid is in best interests and to 
advantage of Govt. However, for purpose of resolving tie bids, future 
invitations that do not involve labor surplus area set-asides will require 
bidders to furnish evidence of priority status 
Erroneous 
Effect on subsequent actions 
Under request for quotations contemplating cost-plus-incentive-fee 
contract for aircraft maintenance services, contract to contain option for 
continuation of services, determination that cost estimates submitted 
were unrealistic, making it impossible for offerors to qualify for incentive 
fees, and award without further negotiation of fixed-fee contract instead 
on basis of fee floors and rates for employee insurance benefits, only 
areas of difference between offerors within competitive price range, was 
improper and not in accord with 10 U.S.C. 2304(g), requiring that offerors 
within competitive range be informed of areas in which their proposals 
are deficient and be given opportunity to justify reasonableness of their 
cost estimates or to revise those estimates and/or fee floors to satisfy 
Govt.’s requirements. However, although practical considerations 
militate against cancellation of contract, contract option should not be 
renewed but new contract negotiated 
Labor surplus areas 
Classification changes 
Although under labor surplus area provisions, bidder may change 
area of performance if classification of area is changed by Labor Dept., 
change does not result in priority preference. In view of fact that bidder 
is precluded from taking unilateral action affecting previously stated 
area of performance and that authorized change does not affect relative 
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CONTRACTS—Continued 
Awards—Continued 
Labor surplus areas—Continued 
Classification changes—Continued 
position of priority, labor surplus area provisions are considered unre- 
lated to responsibility 
Qualification of bidder 
Priority changes 
A concern who at time of responding to Request for Proposals and 
two invitations for bids, each solicitation containing labor surplus area 
set-aside, was in third priority preference group—small business con- 
cern in persistent labor surplus area—and who only after bids and pro- 
posals were opened furnished certificate of eligibility to obtain 
first priority preference, may not be considered for award under any 
solicitations, as “certified eligible’ small business concern certification 
is one of responsiveness and not responsibility. Therefore, preference 
information was required to be submitted with concern’s bids and 
before date fixed for receipt of proposals, for notwithstanding flexibility 
inherent in negotiation, ability and willingness to perform set-aside 
cannot be contributed to “‘negotiation” in usual sense of word..___._-_- 
Small business concerns 
Certifications 
Denial 
Contracting officer who notwithstanding, verification of low bid 
suspiciously out of line with other bids and Govt.’s estimate is still 
doubtful of reasonableness of low bid price, as well as bidder’s—small 
business concern—financial capacity, experience, and ability to sub- 
contract work on proposed research tunnel and, therefore, unable to 
make preaward determination of bidder responsibility required by 
administrative regulation, upon refusal of Small Business Admin. to 
issue certificate of competency, properly considered low bidder non- 
responsible, determination found upon review by GAO under its audit 
authority to be supported by record, and contracting officer having 
acted within scope of his authority, his rejection of low bidder as non- 
responsible is not subject to judicial review 
Refusal of Small Business Administration (SBA) to grant certificate 
of competency to bidder proposing to perform only managerial and super- 
visory functions under construction contract and to subcontract actual 
construction work because of inability to meet requirements of SBA 
directive to perform “significant portion of contract, measured in 
dollar value, with its own facilities and personnel on its own payroll” 
is persuasive with respect to nonresponsibility of bidder and under 15 
U.S.C. 637(b), determination must be given legal finality, and bidder’s 
offer to furnish performance bond may not be accepted as substitute for 
faithful performance of contract 
More than one solicitation 
Two solicitations, one for gaseous nitrogen which permitted alternate 
bids conditioned upon receipt of award under another solicitation for 
liquid oxygen and nitrogen that restricted alternate bids due to inclu- 
sion of small business set-aside, may be considered as one for purpose of 
evaluating alternate bids, General rule against acceptance of bids 
conditioned upon award under another separate solicitation is not for 
application when bidders are advised of acceptability of alternate bids 


313-968 O-69—55 
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CONTRACTS—Continued 
Awards—Continued 
Small business concerns—Continued 
More than one solicitation—Continued 
and participate on this basis. Therefore, low aggregate alternate bid 
submitted by small business firm being more beneficial to Govt. than 
combination of item bids upon same quantities, awards may be made 
on basis of low aggregate bid for gaseous nitrogen and portion of small 
business set-aside, and to low bidder under each separate invitation 
for balance of set-aside 
Set-asides 
Withdrawal 
Planned emergency producer veto 
Total small business set-asides under solicitations listing aerial deliv- 
ery slings by different Federal Stock Numbers (FSN) may not be vetoed 
under par. 1—706.1(c) (ii) of Armed Services Procurement Reg. by large 
business concern designated ‘‘Planned Emergency Producer” for items 
other than those being solicited on basis procurement is different sizes 
of “one” item manufactured in accordance with common specification. 
Concern not a planned producer for items being solicited not only does 
not have right to veto set-asides, but procurement is not subject to 
item veto of regulation, word “item’’ as used in regulation being synony- 
mous to use attributed to word in implementation of Defense Catalog- 
ing and Standardization Act, 10 U.S.C. 2451-2456, wherein each 
separate item of supply used recurrently is assigned FSN item identifi- 
cation, and act also required conformity of slings to common basic 
specification 
As dictionary definition describing word “item”’ as “individual particu- 
lar or detail singled out from group of related particulars or details’’ is 
meaning of word as used in implementation of Defense Cataloging and 
Standardization Act under which each separate and distinct item of 
supply used recurrently is required to be classified, described, and given 
item Federal Stock Number (FSN), which identifies item from every 
other item of supply, solicitations for various sizes of aerial delivery 
slings properly identified each size with individual FSN, and procure- 
ment is not subject to par. 1-706.1(c) (ii) of Armed Services Procurement 
Reg., which precludes small business set-asides when large business 
planned emergency producer of “‘item’’ desires to participate in pro- 
curement 
Size 
Conclusiveness of determination 
Determinations of Small Business Administration (SBA) in prescribing 
small business size standards for various industries and designating 
within any industry concerns which are small business concerns for pur- 
pose of Govt. procurement are binding on procurement officials of Govt., 
and ordinarily GAO will not question size standard. However, determi- 
nation of what size standard should apply to particular procurement is 
vested initially in procuring agency and upon appeal in SBA under ite 
power to determine size standards for Govt. procurement 
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CONTRACTS—Continued 
Awards—Continued 
Small business concerns—Continued 
Subcontracting limitation 
Refusal of Small Business Administration (SBA) to grant certificate 
of competency to bidder proposing to perform only managerial and 
supervisory functions under construction contract and to subcontract 
actual construction work because of inability to meet requirements of 
SBA directive to perform “significant portion of contract, measured in 
dollar value, with its own facilities and personnel on its own payroll’ is 
persuasive with respect to nonresponsibility of bidder and under 15 
U.S.C. 637(b), determination must be given legal finality, and bidder’s 
offer to furnish performance bond may not be accepted as substitute for 
faithful performance of contract 
To other than lowest bidder 
Other factors considered 
Award of single janitorial service contract at higher cost than award 
of multiple contracts would have cost on basis that aggregate award 
would permit centralized management by contractor having superior 
performance record and Govt. administration of one contract, and that 
savings effected by making multiple awards would be minimal compared 
with magnitude of contract, is not justified absent offset of higher price 
by administrative savings and inclusion in invitation of provisions for 
such award and establishment of administrative cost savings for use in 
evaluating bids pursuant to par. 2—-201(b) (xix) of Armed Services Pro- 
curement Reg., and as award may be justified on basis of reference in 
10 U.S.C. 2305(c) to “price and other factors considered” only when 
low bidder is not qualified, should low bidder on several of invitation 
items qualify and be willing to accept award, these items should be 
deleted from contract and reawarded 
Bid shopping. (See Contracts, subcontracts, bid shopping) 
Bids, generally. (See Bids) 
Buy American Act 
Foreign products 
Component v. end product 
Where cost of foreign batteries required in modification kits as part 
of diesel electric units represents approximately 1 percent of all compo- 
nents of unit, battery is not considered “end product’’ subject to restric- 
tions of Buy American Act (41 U.S.C, 10a—d), but “component” of unit. 
To exclude batteries from definition of component in Buy American 
Act clause included in contract pursuant to par. 6-104.5 of Armed 
Services Procurement Reg. on basis batteries are not directly incorpo- 
rated in diesel electric units and therefore do not lose their identity or 
are not substantially changed in form would be too narrow definition of 
component, Therefore, use of foreign batteries in diesel units is not 
considered violation of Buy American clause of contract... ... ma eahag tien 
Consideration 
Delivery time extension 
Amendment to contract, which contained liquidated damage pro- 
vision, to provide for payment of accepted components of automated 
mail processing system, to purchase additional unit, culler-stacker, and 
to waive accrued liquidated damages by extending delivery date is divisi- 
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CONTRACTS—Continued 
Consideration—Continued 
Delivery time extension—Continued 
ble into three distinct, unrelated agreements, each agreement to be indi- 
vidually supported by legally sufficient consideration, and retention 
and use of accepted components of system, although not producing 
significant savings, constitutes consideration for agreement to pay, and 
price of culler-stacker is consideration for purchase, even though ex- 
orbitant, extravagant promise for inadequate consideration constituting 
legally sufficient consideration. However, extension of delivery date, 
absent evidence performance delay was beyond contractor’s control 
and that Govt. waived liquidated damages, is unsupported by con- 
sideration and liquidated damages are assessable under contract amend- 
ment from original delivery date 
Cost-plus 
Cost-plus-incentive-fees 
Deficient proposals 
Under request for quotations contemplating cost-plus-incentive-fee 
contract for aircraft maintenance services, contract to contain option 
for continuation of services, determination that cost estimates sub- 
mitted were unrealistic, making it impossible for offerors to qualify for 
incentive fees, and award without further negotiation of fixed-fee 
contract instead on basis of fee floors and rates for employee insurance 
benefits, only areas of difference between offerors within competitive price 
range, was improper and not in accord with 10 U.S.C. 2304(g), requiring 
that offerors within competitive range be informed of areas in which 
their proposals are deficient and be given opportunity to justify reason- 
ableness of their cost estimates or to revise those estimates and/or fee 
floors to satisfy Govt.’s requirements. However, although practical 
considerations militate against cancellation of contract, contract option 
should not be renewed but new contract negotiated 
Cost-type 
Reimbursement costs 
Insurance 
Claim of insurance company for unpaid premiums on policies provid- 
ing for retrospective determination of earned premiums covering work- 
men’s compensation, public liability and other required insurance that 
is reimbursable under cost-type contracts may be paid notwithstanding 
“No Cost Settlement Agreement” that included mutual releases, and 
lack of privity between Govt. and insurance company. Contracting 
officer under sec. 10-554 of Army Procurement Procedure—which has 
force and effect of law—having responsibility upon termination or 
completion of cost-reimbursable-type contract to obtain insurance 
credits due contractor or to assume contractor’s insurance obligations, 
liability of Govt. for unpaid insurance premiums is mandatory and 
must be read into termination settlement. 
Damages 
Government liability 
Breach of contract 
Additional costs incurred by contractor to install television surveil- 
lance system at Cape Kennedy due to delays occasioned by launch 
activities, where contract did not contain “Suspension of Work” clause 
or other provisions to cover delay but did require contractor to ascertain 





INDEX DIGEST 


CONTRACTS—Continued 
Damages—Continued 
Government liability—Continued 
Breach of contract—Continued 
work conditions, constitute claim for breach of contract damages within 
settlement jurisdiction of GAO. However, as cause of delay was evident 
at time contract was executed, no fault or negligence is attributable to 
Govt. and, therefore, there is no legal liability on part of Govt. to pay 
contractor increased costs 
While every contract implies promise that neither party to contract 
will prevent, hinder, or delay performance, nature and scope of such 
promise must be gathered from particular contract, its content, and 
surrounding circumstances. Where contract imposes responsibility on 
contractor to ascertain conditions that could affect work or cost, failure 
of contractor to consider delays attributable to normal operations that 
are evident at time contract is executed does not relieve contractor from 
performing work without additional costs to Govt., and delays oc- 
casioned by no fault or negligence on part of Govt. do not constitute 
breach of contract imposing legal liability on Govt. for increased costs___ 
Liquidated 
Delivery date extension erroneous 
Amendment to contract, which contained liquidated damage provision, 
to provide for payment of accepted components of automated mail 
processing system, to purchase additional unit, culler-stacker, and to 
waive accrued liquidated damages by extending delivery date is divisible 
into three distinct, unrelated agreements, each agreement to be individu- 
ally supported by legally sufficient consideration, and retention and use of 
accepted components of system, although not producing significant 
savings, constitutes consideration for agreement to pay, and price of 
culler-stacker is consideration for purchase, even though exorbitant, 
extravagant promise for inadequate consideration constituting legally 
sufficient consideration. However, extension of delivery date, absent 
evidence performance delay was beyond contractor’s control and that 
Govt. waived liquidated damages, is unsupported by consideration and 
liquidated damages are assessable under contract amendment from orig- 
inal delivery date 
Shipment v. performance failure 
Under contract for power circuit breakers that provided for delivery of 
one unit for Govt. testing and acceptance before remaining units were 
shipped, and which included provision to charge liquidated damages for 
failure of contractor to perform or to ship within time specified, mere 
shipment of defective breakers after notice initial unit had failed accept- 
ance testing did not stop accrual of liquidated damages, reference in 
liquidated damages clause of contract to “failure to perform”’ relating to 
basic contract obligation to produce units capable of meeting perform- 
ance requirements. Therefore, shipment of units not being decisive event 
on which application of liquidated damage clause depends, Govt., not- 
withstanding long delay in getting acceptable power circuit breakers into 
operation is entitled to liquidated damages for period of delay 
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CONTRACTS—Continued 

Davis-Bacon Act. (See Contracts, labor stipulations, Davis-Bacon Act) 
Discounts 

Commencement of discount period 

Payment by Govt. of voucher for supplies having been made within 
20 days of evidence of inspection and acceptance of supplies on DD Form 
250 in accordance with terms of contract, Govt. is not required to refund 
prompt payment discount taken, even though original voucher was re- 
ceived more than 20 days prior to payment, as delivery of supplies was 
not completed until required information was documented, at which 
time discount period commenced. Determination by contracting officer 
that discount was not earned is one of fact and is not determinative of 
issue that requires legal interpretation of terms and conditions of con- 


Disputes 

Conflict between administrative report and contractor’s allegations 

Where contract is neither ambiguous or equivocal, it is not necessary to 
resolve conflicting statements by resorting to parol evidence rule, or 
principle that all prior negotiations and communications are merged in 
executed contract, nor is there need to follow rule that administrative 
version of disputed facts is for acceptance unless presumption of correct- 
ness is overcome. 

Contract Appeals Board decision 

Finality 

Findings by Armed Services Board of Contract Appeals that use of 
other than paving equipment specified in invitation to construct corro- 
sion control facility would be inadequate for performance of contract 
awarded, and that contractor had mistakenly interpreted that specifica- 
tions permitted use of alternate equipment on trial basis, are factual 
findings that are final and binding, subject to provisions of Wunderlich 
Act of May 11, 1954, 41 U.S.C. 321 
Equal employment opportunity requirements. (See Contracts, labor 

stipulations, nondiscrimination) 
Federal Supply Schedule 

To other than the low bidder 

Justification 

Purchase of dictating equipment under multiple-award Federal Supply 
Schedule contract from other than low bidder justified on basis of higher 
trade-in value, more extensive and dependable maintenance and repair 
service, that equipment would better serve actual needs of using agency, 
and that one feature of equipment alone would result in cost saving 
which would absorb price difference within few years, saving that would 
continue in subsequent years, satisfies requirements of par. 101-26.408-3 
of Federal Property Management Reg., and purchase more advanta- 
geous to Govt., price and other factors considered, comes within con- 
templation of 41 U.S.C. 253(b) 
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CONTRACTS—Continued 
Government property 
Unauthorized use 
Production overrun 
Excess production overrun of shirts manufactured from quantity of 
Govt-furnished material requested by contractor is property of Govt. 
and no compensation or material credit may be allowed contractor for 
unauthorized use of Govt.’s material under bailment, nor may shirts be 
retained and paid for as ‘“‘seconds,” even though overrun may have been 
occasioned by subcontracting work to accelerate deliveries, subcon- 
tracting having been approved on basis of ‘‘no additional cost to Govt.,”’ 
and one-half of 1 percent quantity variation furnishing contractor 
reasonable protection prescribed by par. 1-325.1 of Armed Services 
Procurement Reg.—which also precludes establishment of standard or 
usual percentage quantity variation and requires that overrun or under- 
run be based on normal commercial practices—quantity variation pro- 
visions of contract are for enforcement thus enabling Govt. to control 
flow of end items 
Increased costs 
Cost greater than contemplated 
Specifications enforced 
Low bidder, having obtained corrosion control facility construction 
contract by submitting bid that conformed to specifications but who 
deliberately planned to disregard using paving equipment prescribed 
in invitation in belief specifications would not be enforced, when com- 
pelled to conform in accordance with specifications may not recover 
additional amount expended by alleging bid mistake, absent showing 
contracting officer was chargeable with notice that required equipment 
was unobtainable and that it was unreasonable for him in light of his 
experience with similar projects not to check subitems to suggest possible 
areas of error to contractor when he found overall price differential did 
not require verification. Therefore, contractor having accepted award 
without objection is estopped from questioning validity of contract upon 
failing to have contract interpreted and enforced as hoped 
Government activities 
Delays 
Recovery of stand-by costs and related expenses incurred by contrac- 
tor in connection with delayed performance of contract for grading 
timber access road and constructing footbridge is limited in absence of 
contractual provision for payment of delayed costs to additional ex- 
penses directly attributable to changed work authorized under Changes 
clause of contract which disrupted contract, and in accordance with so- 
called Rice doctrine, U.S. v. Rice, 317 U.S. 61, payment may not be 
made for consequential expenses incurred incident to unchanged work-- 
Work suspension 
Additional costs incurred by contractor to install television surveil- 
lance system at Cape Kennedy due to delays occasioned by launch ac- 
tivities, where contract did not contain ‘“‘Suspension of Work’’ clause or 
other provisions to cover delay but did require contractor to ascertain 
work conditions, constitute claim for breach of contract damages within 
settlement jurisdiction of GAO. However, as cause of delay was evident 
at time contract was executed, no fault or negligence is attributable to 
Govt. and, therefore, there is no legal liability on part of Govt. to pay 
contractor increased costs 
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CONTRACTS—Continued 
Increased costs—Continued 
Government activities—Continued 
Work suspension—Continued 


While every contract implies promise that neither party to contract 
will prevent, hinder, or delay performance, nature and scope of such 
promise must be gathered from particular contract, its content, and 
surrounding circumstances. Where contract imposes responsibility on 
contractor to ascertain conditions that could affect work or cost, failure 
of contractor to consider delays attributable to normal operations that 
are evident at time contract is executed does not relieve contractor from 
performing work without additional costs to Govt., and delays occa- 
sioned by no fault or negligence on part of Govt. do not constitute 
breach of contract imposing legal liability on Govt. for increased cost_-_ 

Labor costs 

Under personal service contract with Govt., contractor who pursuant 
to Service Contract Act of 1965 is required to pay minimum wage rates 
specified in Fair Labor Standards Act of 1938, as amended, is not 
entitled to price adjustment for subsequent wage increase prescribed by 
Fair Labor Standards Amendment of 1966, neither amendment nor 
contract providing for adjustment to cover wage increase, and con- 
tractor having based its bid on assumption that labor could be obtained 
for period of contract at no more than the then current minimum wage 
fixed by act, voluntarily assumed risk of increased costs, whether occa- 
sioned by change in law or otherwise, and fact that increase in wage rates 
was result of Govt. action does not afford contractor greater rights than 
if contract had been with any other party 
Labor stipulations 

Davis-Bacon Act 

Applicability 
Criteria 

Determination pursuant to Atomic Energy Commission Regs., imple- 
menting Federal Procurement Regs., not to require payment of Davis- 
Bacon Act wage rates in performance of reactor system assembly for 
Loss of Fluid Test (LOFT) Experiment on basis “LOFT” will not be 
assembled on site of proposed containment and control facility, nor be 
installed in that building and, therefore, not constituting construction 
of conventional reactor, assembly work is not subject to act, will not be 
disturbed, Commission having responsibility of administering and 
enforcing contracts, interpretation of its regulations that assembly work 
is not “construction work” or ‘‘publie work,” but experimental work 
is authoritative, absent reason for Dept. of Labor holding that fact reac- 
tor is part of mobile system to be used for experimental work does not 
remove its assembly and fabrication from coverage of Davis-Bacon Act- 

Minimum wage determinations 
Prospective wage rate increase 

Under invitation containing prevailing minimum wage determination 
by Secretary of Labor to cover laborers and mechanics to be employed 
on proposed flood control project, fact that bids are scheduled to be 
opened few days before occurrence of automatic escalation of wage 
rates pursuant to labor agreement with union is no reason to postpone 
scheduled opening of bids. The Davis-Bacon Act, 40 U.S.C. 276a, does 
not provide for modification or adjustment of advertised prevailing 
minimum wage rates for laborers and mechanics employed on construc- 
tion projects, nor does specification of minimum wages in invitation 
constitute representation that labor can be obtained at such rates 
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CONTRACTS—Continued 
Labor stipulations—Continued 
Nondiscrimination 
‘‘Affirmative action programs’’ 

Invitation that without furnishing details requires bidders to submit 
an acceptable “affirmative action program”’ to assure compliance with 
Equal Employment Opportunity Program is defective, as invitations 
are designed to secure firm bid commitments upon which award can be 
made and are not intended as first step for subsequent negotiation pro- 
cedure, and, therefore, such invitation is incompatible with 23 U.S.C. 
112 prescribing competitive bidding for federally assisted highway con- 
struction, and similar statutory provisions 

To comply with competitive bidding statutes, proposed order by 
Office of Federal Contract Compliance, Dept. of Labor, to require 
contractors and subcontractors to submit before contract award accept- 
able “affirmative action program” for compliance with equal employ- 
ment opportunity conditions of E.O. No. 11246 of Sept. 24, 1965, 
under invitations that do not outline details of acceptable action pro- 
gram, should be implemented by regulations defining minimum require- 
ments to be met by bidder’s program, and any other standards or 
criteria by which acceptability of program will be judged 

Service Contract Act of 1965 

Relief for increased wages 

Under personal service contract with Govt., contractor who pursuant 
to Service Contract Act of 1965 is required to pay minimum wage rates 
specified in Fair Labor Standards Act of 1938, as amended, is not 
entitled to price adjustment for subsequent wage increase prescribed by 
Fair Labor Standards Amendment of 1966, neither amendment nor 
contract providing for adjustment to cover wage increase, and con- 
tractor having based its bid on assumption that labor could be obtained 
for period of contract at no more than the then current minimum wage 
fixed by act, voluntarily assumed risk of increased costs, whether 
occasioned by change in law or otherwise, and fact that increase in 
wage rates was result of Govt. action does not afford contractor greater 
rights than if contract had been with any other party 
Labor surplus area awards. (See Contracts, awards, labor surplus areas) 
Leases. (See Leases) 

Mistakes 

Acceptance of contract with knowledge of mistake 

Low bidder, having obtained corrosion control facility construction 
contract by submitting bid that conformed to specifications but who 
deliberately planned to disregard using paving equipment prescribed 
in invitation in belief specifications would not be enforced, when com- 
pelled to conform in accordance with specifications may not recover 
additional amount expended by alleging bid mistake, absent showing 
contracting officer was chargeable with notice that required equipment 
was unobtainable and that it was unreasonable for him in light of his 
experience with similar projects not to check subitems to suggest pos- 
sible areas of error to contractor when he found overall price differential 
did not require verification. Therefore, contractor having accepted 
award without objection is estopped from questioning validity of con- 
tract upon failing to have contract interpreted and enforced as hoped_. 





846 INDEX DIGEST 


CONTRACTS—Continued 

Mistakes—Continued 

Acceptance of contract with knowledge of mistake—Continued 

Although bidder alleging error was denied opportunity prior to 
award to furnish evidence of bid error as required by par. 2-406 of 
Armed Services Procurement Reg., price adjustment may not be ap- 
proved, absent evidence of intended bid price. Worksheets showing 
total bid price of $616,128, reduced to $616,000 for purpose of bidding, 
rounding out of figures and gross price deduction make it difficult to 
determine to what extent bidder would have included amount claimed 
in bid price. However, appropriate steps should be taken to assure 
that in future par. 2-406 is complied with and bidder requesting correction 
of bid error is given opportunity prior to award to furnish to contracting 
officer, evidence of error and bid actually intended for consideration 
by appropriate authority 

Allegation after award 

Rule 

Contractor who subsequent to contract performance alleged mistake 
in bid that had been confirmed on several occasions and denied price 
adjustment under Pub. L. 85-804, which authorized contract modifica- 
tion without consideration to facilitate national defense, is not entitled 
to contract modification under general rule that contract may not be 
amended or modified without compensating benefit to Govt. Repeated 
advice to contractor of suspected bid error, fulfilled Govt.’s responsibil- 
ity to obtain bid verification, and bidder having responsibility of esti- 
mating price at which contract could be performed at reasonable profit, 
Govt. was not required in preaward survey to review contractor’s 
pricing estimates 

Allegation before award. (See Bids, mistakes) 

Item error in aggregate bid 

Under negotiated procurement providing for award of requirements 
contract in aggregate to lowest bidder, where contracting officer is not re- 
quired to compare bid prices on individual items, and where 13-percent 
difference between low aggregate offer and next lowest aggregate offer 
is not sufficient to place contracting officer on notice of probability of 
error, alleged mistake in bid price of one item may not be corrected, no 
mutual mistake having been made in drawing of contract, which re- 
flecting intended agreement of parties is considered to have been awarded 
in good faith, and fact that error was mistake in judgment on part of 
bidder, and that actual requirements of Govt. substantially exceeded 
estimated requirements does not provide legal basis for reforming con- 
tract or for granting relief by increase in price 

Verification prior to allegation of error 

Adequacy of information 

Contracting officer who inquired if low bid greatly out of line with 
Govt.’s estimate and next low bid was considered satisfactory, if bid 
figures had been checked, and if job could be performed at bid price 
quoted, satisfied verification requirements of par. 2-406.3(e)(1) of 
Armed Services Procurement Reg. and sufficiently warned bidder of possi- 
bility of mistake in bid, as specific request for bid verification is not 
necessary where bidder’s attention has been invited to checking bid 
prices and contracting officer is advised bid has been verified and no error 
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CONTRACTS—Continued 
Mistakes—Continued 
Verification prior to allegation of error—Continued 
Adequacy of information—Continued 
found. Therefore, acceptance of bid without knowledge of error having 
consummated valid and binding contract, there is no entitlement to 
additional compensation on basis of mistake in bid alleged year after 
contract award 
Negotiation 
Addenda acknowledgment requirement 
Where first two low offerors under solicitation issued pursuant to 10 
U.S.C. 2304(a)(2) failed to acknowledge amendment, award to next 
highest offeror without negotiation in accordance with right reserved to 
Govt. to make award “based on initial offers received without discussion 
of such offers’’ was proper. Although strict application of late addendum 
rule is not appropriate in every case involving negotiated procurement, 
contract having been negotiated under public exigency exception to 
formal advertising in view of urgency of procurement, and offerors having 
been advised that failure to acknowledge receipt of amendment “may 
result in rejection of your offer,’’ and that award of contract may be 
based on initial offers, contract awarded is not subject to question 
Awards 
Initial proposal basis 
Negotiation procedures unlike formal advertising procedures designed 
to be flexible and informal, reservation in request for proposals to award 
contract on basis of initial proposals was not irrevocable determination, 
and having invoked 10 U.S.C. 2304(a)(10) authority, contracting officer 
should have negotiated late price reduction that replaced low offer as 
required by par. 3-805.1 of Armed Services Procurement Reg., par. 
3-506, respecting acceptance of late offer, not precluding negotiation, 
and exercise of contract option within discretion of Govt., price reduction 
is not considered attempt to “buy-in,’’ absent evidence of “‘inside’’ 
knowledge or fraud on part of offeror. However, no law or regulation 
having been violated, contract awarded is legal, but future recurrence of 
situation should be prevented and contract option not exercised unless 
advantageous to Govt 
Propriety 
Failure to negotiate with all offerors 
Under request for quotations contemplating cost-plus-incentive-fee 
contract for aircraft maintenance services, contract to contain option 
for continuation of services, determination that cost estimates submitted 
were unrealistic, making it impossible for offerors to qualify for incentive 
fees, and award without further negotiation of fixed-fee contract instead 
on basis of fee floors and rates for employee insurance benefits, only 
areas of difference between offerors within competitive price range, was 
improper and not in accord with 10 U.S.C. 2304(g), requiring that 
offerors within competitive range be informed of areas in which their 
proposals are deficient and be given opportunity to justify reasonable- 
ness of their cost estimates or to revise those estimates and/or fee floors 
to satisfy Govt.’s requirements. However, although practical considera- 
tions militate against cancellation of contract, contract option should not 
be renewed but new contract negotiated 
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CONTRACTS—Continued 
Negotiation—Continued 
Changes, etc. 
Specifications 
Under Request for Quotations (RFQ) transformed from noncompeti- 
tive to competitive procurement, where partial emergency award was 
made to sole source manufacturer of voltmeters pending evaluation of 
‘*equal”’ item offered at lower price, decision to consider ‘“‘equal’’ product 
having relaxed specifications, amendment of RFQ, with notice and 
opportunity to original manufacturer to compete is required by pars. 
3-805.1 (b) and (e) of Armed Services Procurement Reg. Failure to give 
original manufacturer ‘‘equitable opportunity to negotiate’ on balance 
of procurement not justified under par. 3-805.la(v), in view of detailed 
presentation of competing equipment, award to offeror of “equal’’ 
item on quotation revised to include provisioning data and publications 
without charge is prohibited by par. 3-805.1(a) 
Competition 
Adequate 
Negotiation pursuant to 10 U.S.C. 2304(a)(11) of one contract under 
two requests for proposals (RFP), which incorporated by reference 
brand name or equal clause was restrictive of competition where under 
first RFP only one offer was received in response to limited competition 
that did not meet competition contemplated by 10 U.S.C. 2304(g) and, 
therefore, constituted sole-source procurement, and where rejection of 
only other proposal under second RFP for failure to meet salient 
characteristics of brand-name item indicated preference for brand name. 
Although award will not be disturbed, performance specifications should 
be drafted in order to obtain, whether by advertising or negotiation, 
adequate and effective competition in future 
Competitive range formula 
Refusal of Air Force in selecting source for furnishing electronic data 
processing equipment (EDPE), to be purchased by General Services 
Admin. (GSA) under the Federal Supply System, to discuss technical 
deficiencies of proposal that offered lower price than that of only pro- 
posal out of four considered acceptable violated 10 U.S. Code 2304(g), 
which provides for written or oral discussions with all responsible 
offerors submitting proposals within competitive range, price and 
other factors considered, when negotiated procurement exceeds $2,500, 
and authority of GSA to coordinate and provide for economic and 
efficient acquisition of EDPE neither impairing selection right of an 
agency nor exempting selection from procurement laws and regulations, 
further discussions should be conducted on low proposal, which having 
met all requirements except one portion of demonstration test is within 
competitive range, and on any other proposals satisfying the “within a 
competitive range” requirement 
Maximum possible extent 
Fixing of prices and allocation of coal sold to European prime con- 
tractors by American export association of subcontractors claiming 
Webb-Pomerene Act, 15 U.S.C. 61-65, immunity to antitrust laws is 
restrictive of competitive negotiation required by par. 3-102(c) of 
Armed Services Procurement Reg., as requirement is not dependent 
upon or subject to antitrust laws and, notwithstanding contract awarded 
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CONTRACTS—Continued 
Negotiation—Continued 
Competition—Continued 
Maximum possible extent—Continued 
is fixed-price contract, control exercised by Army over every aspect of 
procurement extinguished distinction between prime and subcontractors 
and Govt. ultimately bearing excessive subcontracting costs has been 
prejudiced by noncompetitive activities of subcontractors. However, 
although contract is voidable at option of Govt., practical reasons 
preclude disturbing award, but future coal procurements should be on 
fully competitive basis 
Discontinuance of practice by American subcontractors supplying 
anthracite coal to European prime contractors at Army bases overseas 
of fixing prices and allocating coal quantities to their common export 
firm under antitrust immunity of Webb-Pomerene Act, recommended 
in 47 Comp. Gen. 223 in order to obtain maximum practicable compe- 
tition will not jeopardize Army’s ability to procure coal and, therefore, 
in Request for Proposals, ‘‘certificate of independent price determina- 
tion” clause should be modified to preclude restriction of competition, 
and “competition in subcontracting” clause made effective by removal 
of exemptive language relating to sales agencies. Also recommended is 
modification of noncompetitive discounts clause to particularize quan- 
tity discounts which are and are not economically and competitively 
justified, and elimination of sole-source effect of exclusive purchase 
conditions imposed by exporter 
Purchase orders under an indefinite quantity contract 
Issuance without securing competition of purchase orders for genera- 
tor sets during last 2 months of 12-month contract negotiated under 10 
U.S.C. 2804(a)(13) for indefinite quantity of sets, as provided in par. 
3-409.3 of Armed Services Procurement Reg., did not violate adver- 
tising statute at sec. 3709 of Revised Statutes (41 U.S.C. 5), or 10 U.S.C. 
2304(g), regarding competition to extent feasible in negotiation of con- 
tracts, absent evidence of possibility that another supplier could have 
furnished sets at lower price 
Cost-plus-incentive-fee contracts 
Deficient proposals 
Under request for quotations contemplating cost-plus-incentive-fee 
contract for aircraft maintenance services, contract to contain option 
for continuation of services, determination that cost estimates submitted 
were unrealistic, making it impossible for offerors to qualify for incentive 
fees, and award without further negotiation of fixed-fee contract in- 
stead on basis of fee floors and rates for employee insurance benefits, 
only areas of difference between offerors within competitive price range, 
was improper and not in accord with 10 U.S.C. 2304(g), requiring that 
offerors within competitive range be informed of areas in which their 
proposals are deficient and be given opportunity to justify reasonable- 
ness of their cost estimates or to revise those estimates and/or fee floors 
to satisfy Govt.’s requirements. However, although practical considera- 
tions militate against cancellation of contract, contract option should 
not be renewed but new contract negotiated 
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CONTRACTS—Continued 

Negotiation—OContinued 

Discretionary authority 

Negotiation procedures unlike formal advertising procedures designed 
to be flexible and informal, reservation in request for proposals to award 
contract on basis of initial proposals was not irrevocable determination, 
and having invoked 10 U.S.C, 2304(a)(10) authority, contracting officer 
should have negotiated late price reduction that replaced low offer as 
required by par. 3-805.1 of Armed Services Procurement Reg., par. 


3-506, respecting acceptance of late offer, not precluding negotiation, 
and exercise of contract option within discretion of Govt., price reduc- 


tion is not considered attempt to “buy-in,’’ absent evidence of “‘inside”’ 
knowledge or fraud on part of offeror. However, no law or regulation 


having been violated, contract awarded is legal, but future recurrence 


of situation should be prevented and contract option not exercised 
unless advantageous to Govt 
Evaluation factors 


Administrative determination 
Determination by contracting officer under request for proposals that 
Canadian subcontractor was nonresponsible having been reported de- 
ficient in technical capability and ability to meet delivery schedules does 
not evidence abuse of administrative discretion judged on basis of infor- 
mation available to him at time of determination, therefore, exclusion 
of subcontractor from negotiations and award to another offeror were 
proper even though prime contractor should have been notified before 
award of nonresponsibility determination and requested to clarify in- 
formation questioning determination, but should not have been requested 
after determination was made to extend its offer. However, determina- 
tion of nonresponsibility does not preclude consideration of subcontrac- 
tor for future procurements, and guidelines for determining responsibility 
of Canadian firms should be promulgated 
Delivery schedules 
Although it is inappropriate in formally advertised procurements to 
permit bidders to submit alternate delivery schedules, where Govt. in 
Request for Proposals (RFP) invites alternate delivery schedules on 
basis of furnishing or waiving first article requirement and provides for 
disregard of 21 day or less delivery difference in alternate schedules, 
failure to consider low offer based on waiving first article requirement in 
favor of 18 day shorter delivery schedule involving furnishing first 
article was inconsistent with RFP and purpose of “negotiation,” par. 
1-1903(a) of Armed Services Procurement Reg. not restricting evalua- 
tion of delivery differences between alternate delivery schedules that 
offer to furnish or to waive first article requirement. Although due to 
emergency of procurement, award will not be disturbed, guidelines to 
preclude recurrence of situation are suggested____.._.....-.---------- 
“Or equal’’ products 
Under solicitation for replacement of cylinder lining originally fur- 
nished in diesel engines which sought “product equal in all material 
respects to original manufacturer’s product,’ and required offerors to 
furnish both their own drawings and manufacturer’s original ones, 
rejection of low proposal offering evidence of successful commercial 
operation in lieu of manufacturer’s original drawings because of inability 
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CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
“Or equal” products—Continued 
to compare two products and evaluate offered replacement was legally 
correct. Although rewritten solicitation now permits drawings or other 
data to be furnished if adequate descriptive data is unobtainable, it is 
recommended that proposals under revised solicitation be considered 
on individual merits, and where information furnished reasonably sup- 
ports independent determination of equivalency, that award be made 


without regard to absence of original manufacturer’s drawings 
Point rating 


Competitive range formula 


Determination to evaluate proposals for furnishing tape recorders, 
spare parts, and use documentation on only common basis offered, price 
of recorder, rather than on basis of points assigned to cost, management, 
and technical criteria established after issuance of request for proposals 
was not proper exercise of administrative discretion, for unlike man- 
agement and technical evaluations, cost evaluations can be objectively 
measured on overall costs and, therefore, negotiation of procurement 
with only one of five offerors was not in accord with par. 3-804 of Armed 
Services Procurement Reg. requiring clarification of defectively priced 
proposals. However, even in applying defective cost evaluation technique, 
one of rejected proposals coming within ‘“‘competitive range’ contem- 
plated by 10 U.S.C. 2304(g) should have been considered as it was not 
so technically inferior as to preclude meaningful negotiation. Although 
award made will not be disturbed, steps should be taken to avoid 
recurrence of similar negotiation procedures 

Limitation on negotiation 

Propriety 

Negotiation procedures unlike formal advertising procedures designed 
to be flexible and informal, reservation in request for proposals to award 
contract on basis of initial proposals was not irrevocable determination, 
and having invoked 10 U.S.C. 2304(a)(10) authority, contracting officer 
should have negotiated late price reduction that replaced low offer as 
required by par. 3-805.1 of Armed Services Procurement Reg., par. 
3-506, respecting acceptance of late offer, not precluding negotiation, 
and exercise of contract option within discretion of Govt., price reduc- 
tion is not considered attempt to ‘“‘buy-in,” absent evidence of “‘inside” 
knowledge or fraud on part of offeror. However, no law or regulation hav- 
ing been violated, contract awarded is legal, but future recurrence of 
situation should be prevented and contract option not exercised unless 
advantageous to Govt, 

Under request for quotations contemplating cost-plus-incentive-fee 
contract for aircraft maintenance services, contract to contain option 
for continuation of services, determination that cost estimates submitted 
were unrealistic, making it impossible for offerors to qualify for incentive 
fees, and award without further negotiation of fixed-fee contract instead 
on basis of fee floors and rates for employee insurance benefits, only 
areas of difference between offerors within competitive price range, was 
improper and not in accord with 10 U.S.C. 2304(g), requiring that offerors 
within competitive range be informed of areas in which their proposals 
are deficient and be given opportunity to justify reasonableness of their 
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CONTRACTS—Continued 

Negotiation—Continued 

Limitation on negotiation—Continued 

Propriety—Continued 

cost estimates or to revise those estimates and/or fee floors to satisfy 
Govt.’s requirements. However, although practical considerations mili- 
tate against cancellation of contract, contract option should not be 
renewed but new contract negotiated 

Under. Request for Quotations (RFQ) transformed from noncompeti- 
tive to competitive procurement, where partial emergency award was 
made to sole source manufacturer of voltmeters pending evaluation of 
“equal’’ item offered at lower price, decision to consider “equal” product 
having relaxed specifications, amendment of RFQ, with notice and oppor- 
tunity to original manufacturer to compete is required by pars. 3-805.1 
(b) and (e) of Armed Services Procurement Reg. Failure to give original 
manufacturer “equitable opportunity to negotiate” on balance of pro- 
curement not justified under par. 3-805.la(v), in view of detailed pres- 
entation of competing equipment, award to offeror of ‘‘equal” item on 
quotation revised to include provisioning data and publications without 
charge is prohibited by par. 3-805.1(a) 

Mistakes 

Item error in aggregate bid 

Under negotiated procurement providing for award of requirements 
contract in aggregate to lowest bidder, where contracting officer is not 
required to compare bid prices on individual items, and where 13-percent 
difference between low aggregate offer and next lowest aggregate offer is 
not sufficient to place contracting officer on notice of probability of 
error, alleged mistake in bid price of one item may not be corrected, no 
mutual mistake having been made in drawing of contract, which reflecting 
intended agreement of parties is considered to have been awarded in 
good faith, and fact that error was mistake in judgment on part of 
bidder, and that actual requirements of Govt. substantially exceeded 
estimated requirements does not provide legal basis for reforming 
contract or for granting relief by increase in price 

Notice of disqualification 

Determination by contracting officer under request for proposals that 
Canadian subcontractor was nonresponsible having been reported de- 
ficient in technical capability and ability to meet delivery schedules 
does not evidence abuse of administrative discretion judged on basis of 
information available to him at time of determination, therefore, ex- 
clusion of subcontractor from negotiations and award to another offeror 
were proper even though prime contractor should have been notified 
before award of nonresponsibility determination and requested to clarify 
information questioning determination, but should not have been re- 
quested after determination was made to extend its offer. However, 
determination of nonresponsibility does not preclude consideration of 
subcontractor for future procurements, and guidelines for determining 
responsibility of Canadian firms should be promulgated 
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CONTRACTS—Continued 

Negotiation—Continued 

Public exigency 

Failure to meet conditions 

Where first two low offerors under solicitation issued pursuant to 
10 U.S.C. 2304(a)(2) failed to acknowledge amendment, award to next 
highest offeror without negotiation in accordance with right reserved to 
Govt. to make award “based on initial offers received without discussion 
of such offers’’ was proper. Although strict application of late addendum 
rule is not appropriate in every case involving negotiated procurement, 
contract having been negotiated under public exigency exception to 
formal advertising in view of urgency of procurement, and offerors 
having been advised that failure to acknowledge receipt of amendment 
“may result in rejection of your offer,” and that award of contract may 
be based on initial offers, contract awarded is not subject to question____ 
Options 

Indefinite v. requirements contract 

Under contract negotiated pursuant to 10 U.S.C. 2304(a)(13), for 
generator sets to be purchased during 12-month period, and subject to 
minimum and maximum quantity, as well as dollar limitations, funding 
of last two purchases was not inconsistent with provisions of Armed 
Services Procurement Reg., nor in violation of appropriation provisions 
at secs. 3732, 3679, and 3690 of Revised Statutes, even though sufficient 
funds to cover maximum quantities orderable were not available at 
time contract was executed, contract, indefinite quantity and not re- 
quirements contract, Govt. was not required to obligate more than 
cost of minimum quantity, and issuance of purchase orders analogous 
to situation in Leiter v. U.S., 271 U.S. 204, regarding lease renewal 
option, which did not go into funding, is not authority for concluding 
last two purchase orders were illegally issued 

While in ordinary usage there is little distinction between contract 
including option for additional amount and indefinite quantity contract, 
expressions are employed in Armed Services Procurement Reg. as 
particular terms of art to distinguish between two different kinds of 
option contracts, and use of indefinite quantity contract described in 
par. 3-409.3 for negotiation of commercial items, without time or 
quantity limitations, in purchase of minimum quantity of generator 
sets, with right to order during 1-year period additional quantities up to 
eight times minimum was appropriate, as option contract described in 
par. 1-1501 et seg., which does limit time and quantities, is intended 
for use in advertising or negotiating for items not readily available on 
open market, where requirements beyond minimum quantities are 
foreseeable and later orders may represent less than minimum economic 
production quantities, which considering start-up costs, production lead 
time, ete., could preclude adequate competition 
Patents. (See Patents) 


313-968 O-69—56 
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CONTRACTS—Continued 

Payments 

Discounts for prompt payment. (See Contracts, discounts) 

Progress 

Request 

Low bid of small business concern in which progress payments were 
requested in an accompanying letter that is considered part of bid, in 
amount of 75 percent of total costs prescribed for small business concerns 
in Armed Services Procurement Reg. (ASPR) Appendix E-503, which 
was submitted in response to invitation that did not provide for small 
business set-aside but incorporated by reference 70 percent Progress Pay- 
ment Clause in ASPR App. E-510.1, is qualified bid and deviation deli- 
berately taken is not trivial or minimal but modifies legal obligation of 
parties concerning payment, notwithstanding negligible effect on price 
and precatory nature of term “request’’ and, therefore, bid deviation is 
not minor informality or irregularity that may be waived under ASPR 
2-405 by contracting officer 

Fact that Armed Services Procurement Reg. (ASPR) Appendix 
E-505 contemplates request for and granting of ‘‘unusual’’ progress pay- 
ments at percentages in excess of customary 70 percent provided in 
ASPR App. E-510.1, does not have effect of putting contracting officer on 
notice that request for 75 percent of total cost progress payments pro- 
vided in ASPR App. E-503 under invitation including 70 percent Prog- 
ress Payment Clause is possible minor informality or irregularity that 
may be waived within meaning of ASPR 2-405, as ASPR App. E-505, 
while permitting requests for progress payments in excess of customary 
70 percent has reference to requests from contractors and does not grant 
similar rights to bidders or prospective contractors 

Bid accompanied by letter requesting authorization of larger progress 
payments than provided for in invitation is qualified bid that does not 
reserve to bidder option after bid opening to waive condition and accept 
contract or refuse to accept contract, notwithstanding the word “request”’ 
is precatory in nature, as word is susceptible of two possible meanings 
depending on existing circumstances, or that word “authority” is deemed 
precatory in nature rather than demand and, therefore, qualified bid was 
properly rejected 
Price adjustment 

Changes 

Unchanged work 

Recovery of stand-by costs and related expenses incurred by contractor 
in connection with delayed performance of contract for grading timber 
access road and constructing footbridge is limited in absence of contrac- 
tual provision for payment of delayed costs to additional expenses 
directly attributable to changed work authorized under Changes clause 
of contract which disrupted contract, and in accordance with so-called 
Rice doctrine, U.S. v. Rice, 317 U.8. 61, payment may not be made for 
consequential expenses incurred incident to unchanged work 
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CONTRACTS—Continued 

Privity 

Contractor costs 

Insurance premiums 

Claim of insurance company for unpaid premiums on policies providing 
for retrospective determination of earned premiums covering workmen’s 
compensation, public liability and other required insurance that is reim- 
bursable under cost-type contracts may be paid notwithstanding “No 
Cost Settlement Agreement” that included mutual releases, and lack of 
privity between Govt. and insurance company. Contracting officer under 
sec. 10-554 of Army Procurement Procedure—which has force and effect 
of law—having responsibility upon termination or completion of cost- 
reimbursable-type contract to obtain insurance credits due contractor or 
to assume contractor’s insurance obligations, liability of Govt. for un- 
paid insurance premiums is mandatory and must be read into termination 
settlement 

Subcontractors 

Concept 

Fixing of prices and allocation of coal sold to European prime con- 
tractors by American export association of subcontractors claiming 
Webb-Pomerene Act, 15 U.S.C. 61-65, immunity to antitrust laws is 
restrictive of competitive negotiation required by par. 3-102(c) of 
Armed Services Procurement Reg., as requirement is not dependent 
upon or subject to antitrust laws and, notwithstanding contract awarded 
is fixed-price contract, control exercised by Army over every aspect of 
procurement extinguished distinction between prime and subcontractors 
and Govt. ultimately bearing excessive subcontracting costs has been 
prejudiced by noncompetitive activities of subcontractors. However, 
although contract is voidable at option of Govt., practical reasons pre- 
clude disturbing award, but future coal procurements should be on 
fully competitive basis 
Requirements 

What constitutes 

Under contract negotiated pursuant to 10 U.S.C. 2304(a)(13), for 
generator sets to be purchased during 12-month period, and subject to 
minimum and maximum quantity, as well as dollar limitations, funding 
of last two purchases was not inconsistent with provisions of Armed 
Services Procurement Reg., nor in violation of appropriation provisions 
at secs. 3732, 3679, and 3690 of Revised Statutes, even though sufficient 
funds to cover maximum quantities orderable were not available at time 
contract was executed, contract, indefinite quantity and not requirements 
contract, Govt. was not required to obligate more than cost of minimum 
quantity, and issuance of purchase orders analogous to situation in 
Leiter v. U.S., 271 U.S. 204, regarding lease renewal option, which did 
not go into funding, is not authority for concluding last two purchase 
orders were illegally issued 

While in ordinary usage there is little distinction between contract 
including option for additional amount and indefinite quantity contract, 
expressions are employed in Armed Services Procurement Reg. as par- 
ticular terms of art to distinguish between two different kinds of option 
contracts, and use of indefinite quantity contract described in par. 
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CONTRACTS—Continued 

Requirements—Continued 

What constitutes—Continued 
3-409.3 for negotiation of commercial items, without time or quantity 
limitations, in purchase of minimum quantity of generator sets, with right 
to order during 1-year period additional quantities up to eight times 
minimum was appropriate, as option contract described in par. 1-1501 
et seq., which does limit time and quantities, is intended for use in adver- 
tising or negotiating for items not readily available on open market, 
where requirements beyond minimum quantities are foreseeable and 
later orders may represent less than minimum economic production 
quantities, which considering start-up costs, production lead time, 
ete., could preclude adequate competition 
Sales. (See Sales) 
Service Contract Act. (See Contracts, labor stipulations, Service Contract 

Act of 1965) 
Small business concerns. (See Contracts, awards, small business con- 

cerns) 
Specifications 

Addenda acknowledgment. (See Contracts, specifications, failure to 

furnish something required, addenda acknowledgment) 
Adequacy 
Correction recommended 

Rejection of low bid to furnish cable in accordance with Military 
Specifications that are based on sole source brand name cable because 
offered cable required use of adapters and connectors to make it inter- 
changeable with brand name cable in use, where bidders had not been 
informed of interchangeability requirement and rejected cable possessed 
characteristics similar to brand name and would perform equally as well, 
was erroneous and recourse should have been made to brand name “‘or 
equal” clause to overcome difficulties in drafting detailed specifications. 
Therefore, due to failure to advise bidders of need for interchangeability 
of cables or logistic problem that would result from procurement of other 
than brand name, advertised specifications are inconsistent with full and 
free competition required by 10 U.S.C. 2305(a) and invitation should 


Invitation for electric equipment which contained a “brand name or 
equal” clause that did not list “interchangeability” as salient charac- 
teristic, and clauses that required submission and testing of bid samples 
that would in addition to other factors be evaluated for interchange- 
ability is misleading invitation. Although award was made to low bidder 
whose descriptive literature and sample model were determined to 
meet salient characteristics itemized in purchase description, no correc- 
tive action is required due to delivery conditions. However, appropriate 
steps should be taken to insure that misleading provisions are deleted 
from future brand name or equal invitations, and that brand-name 
model specified in invitation meets salient characteristics desired by 





CONTRACTS—Continued 
Specifications—Continued 
Brand name or equal. (See Contracts, specifications, restrictive, 
particular make) 
Changes, revisions, etc. 
After bid opening 
Propriety 
Restrictions contained in invitation for bids that precluded considera- 
tion of more economical and practical method of river dredging to be 
accomplished by means of alternate rehandling operations and use of 
other than Govt, furnished disposal areas, although invitation provided 
for negotiation of alternate disposal areas after contract award, were 
unjustified, and alternate bidding method not per se invalid nor con- 
sidered bidding on different job but rather bidding on common basis 
with other bidders, meeting needs of Govt., restrictions on bidder’s 
customary internal operations, even if intended to encourage other 
bidders, were inconsistent with full and free competition contemplated 
by 10 U.S.C. 2305 and, therefore, invitation should be canceled and 
reissued or modified. However, if full and free competition required 
under sec. 2305 creates dredging procurement problems, matter should 
be presented to Congress 
Delays 
Reimbursement 
Recovery of stand-by costs and related expenses incurred by contractor 
in connection with delayed performance of contract for grading timber 
access road and constructing footbridge is limited in absence of contrac- 
tual provision for payment of delayed costs to additional expenses 
directly attributable to changed work authorized under Changes clause 
of contract which disrupted contract, and in accordance with so-called 
Rice doctrine, U.S. v. Rice, 317 U.S. 61, payment may not be made 
for consequential expenses incurred incident to unchanged work 
Conformability of equipment, etc. 
Bid acceptance time. (See Bids, acceptance time limitation) 
Information deviating from specifications 
Under solicitation that provided no exception to furnishing new 
outer cylinders for aircraft, rejection of low proposal offering to furnish 
“overhauled certified” cylinders was proper, notwithstanding delayed 
award information, and was within purview of par. 1-1208 of Armed 
Services Procurement Reg. which authorizes procurement of used and 
reconditioned material and former Govt. surplus material, and in view 
of fact that word “overhauled” in industry and in Govt. engineering 
and procurement areas is accepted to indicate condition other than 
new and to imply repaired condition, and that low confirmed prices 
offered support conclusion new material was not proposed and would 
not be used in performance of contract, contracting officer is considered 
not to have had duty to “ferret”? out unique meaning of and company 
policy attached to use of words “overhauled certified.’”’ However, in 
future procurements, award information should issue promptly 
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CONTRACTS—Continued 

Specifications—Continued 

Consolidation 

Total small business set-asides under solicitations listing aerial delivery 
slings by different Federal Stock Numbers (FSN) may not be vetoed 
under par. 1-706.1(c)(ii) of Armed Services Procurement Reg. by large 
business concern designated ‘Planned Emergency Producer” for items 
other than those being solicited on basis procurement is different sizes of 
“one” item manufactured in accordance with common specification. 
Concern not a planned producer for items being solicited not only does 
not have right to veto set-asides, but procurement is not subject to item 
veto of regulation, word “item” as used in regulation being synonymous 
to use attributed to word in implementation of Defense Cataloging and 
Standardization Act, 10 U.S.C. 2451-2456, wherein each separate item of 
supply used recurrently is assigned FSN item identification, and act also 
required conformity of slings to common basic specification 

Defective 

Commercial specifications availability 

Invitation that referenced commercial specifications needed in prep- 
aration of bids is not defective invitation that precludes full and free 
competition contemplated by 10 U.S.C. 2305(b), where invitation was 
completed for bid preparation and evaluation purposes upon receipt of 
specifications by bidders responsible for obtaining referenced specifica- 


Deliberate 

Low bidder, having obtained corrosion control facility construction 
contract by submitting bid that conformed to specifications but who 
deliberately planned to disregard using paving equipment prescribed in 
invitation in belief specifications would not be enforced, when compelled 
to conform in accordance with specifications may not recover additional 
amount expended by alleging bid mistake, absent showing contracting 
officer was chargeable with notice that required equipment was unobtain- 
able and that it was unreasonable for him in light of his experience with 
similar projects not to check subitems to suggest possible areas of error to 
contractor when he found overall price differential did not require verifi- 
cation. Therefore, contractor having accepted award without objection 
is estopped from questioning validity of contract upon failing to have 
contract interpreted and enforced as hoped 

Informal v. substantive 
Bid acceptance time 

Two bid acceptance provisions in invitation, one standard form 33, 
entitled “Solicitation, Offer and Award,” prescribing that bid will be open 
for 60-calendar days unless different period is specified by bidder in 
blank space provided, other, standard form 334A, entitled ‘Solicitation 
Instructions and Conditions,” which stated that offer of less than 90 day 
acceptance period would be rejected are not inconsistent where 90-day 
reference in instructions is not intended to relieve bidder of responsibility 
of selecting acceptance period. Therefore, low bid submitted without 
specifying different acceptance period automatically offered 60 day bid 
acceptance period, and bid nonresponsive to 90 day acceptance period 
requirement may not be considered for award 
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CONTRACTS—Continued 
Specifications—Continued 
Deviations—Continued 
Informal v. substantive—Continued 
Deliberate deviation 
Low bid of small business concern in which progress payments were 
requested in an accompanying letter that is considered part of bid, in 
amount of 75 percent of total costs prescribed for small business concerns 
in Armed Services Procurement Reg. (ASPR) Appendix E—503, which was 
submitted in response to invitation that did not provide for small business 
set-aside but incorporated by reference 70 percent Progress Payment 
Clause in ASPR App. E-510.1, is qualified bid and deviation deliberately 
taken is not trivial or minimal but modifies legal obligation of parties con- 
cerning payment, notwithstanding negligible effect on price and precatory 
nature of term “request”? and, therefore, bid deviation is not minor 
informality or irregularity that may be waived under ASPR 2-405 by 
contracting officer 
Failure to bid on addendum 
Failure to acknowledge amendments to invitation for building con- 
struction that affect both price and work quantity, where low bidder 
alleges failure was inadvertent and amendments had been considered in 
bid preparation, may not be waived as informality within purview of 
par. 2-405 of Armed Services Procurement Reg., and amendments pro- 
viding for substantial increase in work to .be performed, conflicting 
contentions as to price need not be resolved. Fact that bidder’s repre- 
sentative remained silent to query before bid opening concerning receipt 
of amendments does not affect bid deviation, silence not having eviden- 
tiary attribute of positive oral affirmation, nor may statements made 
after bid opening be considered, as bid responsiveness must be estab- 
lished as of bid opening time 
Failure to return invitation to bid attachments 
Failure to return several pages containing material and substantive 
provisions of invitation for installation of roof ventilators with low bid, 
which on its face stated intent to comply with terms of invitation and 
which acknowledged amendments to invitation on bid form included in 
invitation does not require rejection of bid as nonresponsive where re- 
turn of invitation was not requested, and low bidder in its proposal to 
perform contract in strict accordance with standard forms 23-A and 
19-A, and specifications, schedules, drawings, and conditions of invita- 
tion offered total compliance and, therefore, low bid should be considered 


Invitation to bid provisions 

Cancellation of invitation that incorporated by reference Buy Ameri- 
can clause in par. 6-104.5 of Armed Services Procurement Reg. because 
Buy American Certificate and Certification of Independent Price De- 
termination requirements inadvertently omitted from invitation were 
considered essential was unjustified in view of fact that acceptance of 
bid under invitation would bind bidder to furnish domestic end products 
fixed by clause, and that Independent Price Determination, going to 
responsibility of bidder and not responsiveness of bid, could be furnished 
after bids were opened. Therefore, canceled invitation should be rein- 
stated and submitted bids evaluated. 
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CONTRACTS—Continued 
Specifications—Continued 
Deviations—Continued 
Informal v. substantive—Continued 
‘*‘New material’ clause 
Under solicitation that provided no exception to furnishing new outer 
cylinders for aircraft, rejection of low proposal offering to furnish ‘‘over- 
hauled certified’ cylinders was proper, notwithstanding delayed award 
information, and was within purview of par. 1-1208 of Armed Services 
Procurement Reg. which authorizes procurement of used and recondi- 
tioned material and former Govt. surplus material, and in view of fact 
that word “overhauled” in industry and in Govt. engineering and pro- 
curement areas is accepted to indicate condition other than new and to 
imply repaired condition, and that low confirmed prices offered support 
conclusion new material was not proposed and would not be used in 
performance of contract, contracting officer is considered not to have 
had duty to “ferret’’ out unique meaning of and company policy attached 
to use of words “‘overhauled certified.”” However, in future procurements, 
award information should issue promptly 
Subcontracting percentages 
Listing of category of specialty work to be performed under prime 
contract precluded by sec. 5B-2.202-70(a) of General Services Adminis- 
tration Procurement Regs. when category is less than 3% percent of 
estimated cost of entire contract, discrepancy in listing or failure to list 
subcontractor for a less than 3% percent category of specialty work 
under a prime contract for the extension and modification of a Federal 
building and post office may be waived as not affecting the responsive- 
ness of the bid 
Failure to furnish something required 
Addenda acknowledgment 
Bid nonresponsive 
Failure to acknowledge amendments to invitation for building con- 
struction that affect both price and work quantity, where low bidder 
alleges failure was inadvertent and amendments had been considered in 
bid preparation, may not be waived as informality within purview of par. 
2-405 of Armed Services Procurement Reg., and amendments providing 
for substantial increase in work to be performed, conflicting contentions 
as to price need not be resolved. Fact that bidder’s representative 
remained silent to query before bid opening concerning receipt of 
amendments does not affect bid deviation, silence not having eviden- 
tiary attribute of positive oral affirmation, nor may statements made 
after bid opening be considered, as bid responsiveness must be estab- 
lished as of bid opening time 
Negotiated procurements 
Where first two low offerors under solicitation issued pursuant to 10 
U.S.C. 2304(a)(2) failed to acknowledge amendment, award to next 
highest offeror without negotiation in accordance with right reserved 
to Govt. to make award “based on initial offers received without discus- 
sion of such offers” was proper. Although strict application of late 
addendum rule is not appropriate in every case involving negotiated 
procurement, contract having been negotiated under public exigency 
exception to formal advertising in view of urgency of procurement, and 
offerors having been advised that failure to acknowledge receipt of 





INDEX DIGEST 


CONTRACTS—Continued 
Specifications—Continued 
Failure to furnish something required—Continued 
Addenda acknowledgment—Continued 
Negotiated procurements—Continued 
amendment ‘‘may result in rejection of your offer,” and that award of 
contract may be based on initial offers, contract awarded is not subject 
to question 
Bid bond 
Loan project 
Award of construction contract to cooperative—low bidder utilizing 
funds borrowed from Rural Electrification Admin. (REA)—nonrespon- 
sive to invitation because of substituting less costly and less protective 
combination of builder’s risk insurance for cost of materials and con- 
tractor’s bond for remaining costs in lieu of construction bond to cover 
entire contract price was inconsistent with advertised bidding principles 
and adversely affects free competition, notwithstanding waiver of 
required bond was considered “‘in best interests of borrower,’’ and aided 
in promotion of project. Although award made in good faith and not 
contrary to 7 U.S.C. 904, granting broad discretion to REA Adminis- 
trator, will not be disturbed, if less costly form of protection is adequate, 
future invitations should provide for alternative protection in lieu of 
performance bond 
Information 
Invitation to bid attachments 
Failure to return several pages containing material and substantive 
provisions of invitation for installation of roof ventilators with low 
bid, which on its face stated intent to comply with terms of invitation 
and which acknowledged amendments to invitation on bid form in- 
cluded in invitation does not require rejection of bid as nonresponsive 
where return of invitation was not requested, and low bidder in its 
proposal to perform contract in strict accordance with standard forms 
23-A and 19-A, and specifications, schedules, drawings, and conditions 
of invitation offered total compliance and, therefore, low bid should be 
considered for award 
License approval 
License requirements in total small business set-aside invitation for 
transportation of household effects and related services under three 
delivery schedules relating to bidder responsibility and not to bid eval- 
uation, bidders who at time of bid opening had required State license 
for performance of one schedule and Interstate Commerce Commission 
permits pending for other two delivery schedules may be considered 
for award of all schedules. If compliance with ‘Permits and Licenses” 
clause of invitation had been required at time of bid opening, or bidding 
participation had been limited to permit holders, restrictions determina- 
tive not of bidder responsibility but of procurement responsibility and 
convenience, partial award pending ICC operating approval, if con- 
sidered necessary, would be proper 
Military 
‘‘All or none’’ bidding requirement 
“All or none” bidding limitation in invitation soliciting bids for purchase 


of various types of refuse collection, materials-handling trucks with 
container hoisting devices, and for detachable refuse containers suitable 
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CONTRACTS—Continued 
Specifications—Continued 
Military—Continued 
“All or none” bidding requirement—Continued 
for use with trucks to be manufactured in accordance with performance 
type military specifications is not restrictive of competition where 
limitation is necessary to insure purchase of workable system for collec- 
tion and handling of trash and is based upon bona fide determination 
that necessary degree of compatibility of components of advertised 
system cannot be otherwise achieved under referenced military specifica- 


Standardization propriety 
Establishment of military specification standardizing proprietary 
swivel hook for use in tire chain assemblies without including in test 
program competitive product does not satisfy 10 U.S.C. Ch. 145, which 
contemplates fullest practicable cooperation and participation of industry 
in standardization development, and although in view of urgent need for 
tire chains, it would not be in public interest to interfere with current 
procurement of item, integrity of competitive bidding system requires 
suspension of further use of military specifications that restrict procure- 
ment of chain assemblies or spare parts to those concerns using proprie- 
tary hook until other competitive articles are tested and evaluated -_---_- 
‘New material’ clause 
Exception 
Under solicitation that provided no exception to furnishing new outer 
cylinders for aircraft, rejection of low proposal offering to furnish ‘‘over- 
hauled certified’ cylinders was proper, notwithstanding delayed award 
information, and was within purview of par. 1-1208 of Armed Services 
Procurement Reg. which authorizes procurement of used and recondi- 
tioned material and former Govt. surplus material, and in view of fact 
that word “overhauled” in industry and in Govt. engineering and pro- 
curement areas is accepted to indicate condition other than new and to 
imply repaired condition, and that low confirmed prices offered support 
conclusion new material was not proposed and would not be used in per- 
formance of contract, contracting officer is considered not to have had 
duty to “ferret’’ out unique meaning of and company policy attached to 
use of words “overhauled certified.’’ However, in future procurements, 
award information should issue promptly _.........-.-------------- 
Preparation 
Bidder participation 
Although commercial specifications incorporated by reference in 
invitation for aircraft recording system only became available from com- 
mercial publisher 7 days before bid opening time, two bidders to whom 
procurement was limited were not prejudiced, notwithstanding period 
allotted for preparation and submission of bids was less than 15 bidding 
days prescribed by par. 2-202.1 of Armed Services Procurement Reg. for 
procurement of standard commercial articles and services, as bidders had 
participated in procurement efforts of contracting agency and aware of 
technical requirements and complexities of recording system they could 
have prepared responsive bids within the time allotted for preparation 
and submission of bids 
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CONTRACTS—Continued 
Specifications—Continued 
Restrictive 
Discarding all bids. (See Bids, discarding all bids, specifications 
restrictive) 
Disposal areas under dredging contracts 
Restrictions contained in invitation for bids that precluded considera- 
tion of more economical and practical method of river dredging to be 
accomplished by means of alternate rehandling operations and use of 
other than Govt. furnished disposal areas, although invitation provided 
for negotiation of alternate disposal areas after contract award, were un- 
justified, and alternate bidding method not per se invalid nor considered 
bidding on different job but rather bidding on common basis with other 
bidders, meeting needs of Govt., restrictions on bidder’s customary 
internal operations, even if intended to encourage other bidders, were 
inconsistent with full and free competition contemplated by 10 U.S.C. 
2305 and, therefore, invitation should be canceled and reissued or 
modified. However, if full and free competition required under sec, 2305 
creates dredging procurement problems, matter should be presented to 


Particular make 
Description availability 

Under solicitation for replacement of cylinder lining originally fur- 
nished in diesel engines which sought “product equal in all material 
respects to original manufacturer’s product,’? and required offerors to 
furnish both their own drawings and manufacturer’s original ones, 
rejection of low proposal offering evidence of successful commercial 
operation in lieu of manufacturer’s original drawings because of inability 
to compare two products and evaluate offered replacement was legally 
correct. Although rewritten solicitation now permits drawings or other 
data to be furnished if adequate descriptive is unobtainable, it is recom- 
mended that proposals under revised solicitation be considered on indi- 
vidual merits, and where information furnished reasonably supports 
independent determination of equivalency, that award be made without 
regard to absence of original manufacturer’s drawings 

‘‘Or equal’’ not solicited 

Rejection of low bid to furnish cable in accordance with military 
specifications that are based on sole source brand name cable because 
offered cable required use of adapters and connectors to make it inter- 
changeable with brand name cable in use, where bidders had not been 
informed of interchangeability requirement and rejected cable possessed 
characteristics similar to brand name and would perform equally as well, 
was erroneous and recourse should have been made to brand name “‘or 
equal”’ clause to overcome difficulties in drafting detailed specifications. 
Therefore, due to failure to advise bidders of need for interchangeability 
of cables or logistic problem that would result from procurement of 
other than brand name, advertised specifications are inconsistent with 
full and free competition required by 10 U.S.C, 2305(a) and invitation 
should be canceled 
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CONTRACTS—Continued 
Specifications—Continued 
Restrictive—Continued 
Particular make—Continued 
Salient characteristics 
Negotiation pursuant to 10 U.S.C. 2304(a)(11) of one contract under 
two requests for proposals (RFP), which incorporated by reference 
brand name or equal clause was restrictive of competition where under 
first RFP.only one offer was received in response to limited competition 
that did not meet competition contemplated by 10 U.S.C. 2304(g) and, 
therefore, constituted sole-source procurement, and where rejection of 
only other proposal under second RFP for failure to meet salient char- 
acteristics of brand-name item indicated preference for brand name. 
Although award will not be disturbed, performance specifications should 
be drafted in order to obtain, whether by advertising or negotiation, 
adequate and effective competition in future 
Invitation for electric equipment which contained a “brand name or 
equal” clause that did not list “interchangeability” as salient charac- 
teristic, and clauses that required submission and testing of bid samples 
that would in addition to other factors be evaluated for interchange- 
ability is misleading invitation. Although award was made to low bidder 
whose descriptive literature and sample model were determined to meet 
salient characteristics itemized in purchase description, no corrective 
action is required due to delivery conditions. However, appropriate 
steps should be taken to insure that misleading provisions are deleted 
from future brand name or equal invitations, and that brand-name model 
specified in invitation meets salient characteristics desired by Govt---- 
Unwarranted 
Requirement to use original manufacturer’s repair parts in overhaul 
of diesel engines because it is considered impossible to administratively 
qualify each part before it is installed should be relaxed to permit bidders 
to offer parts that have demonstrated consumer acceptability or have 
been successfully supplied under past Govt. contracts, parts warranty 
required of prime contractor providing Govt. reasonable assurance of 
quality and reliability of parts furnished, and evidence of past Govt. 
contracts or satisfactory general commercial use serving same purpose 
as testing and approval of each part by contracting agency before it is 
installed in engine being overhauled 
Wage determinations 
Davis-Bacon Act. (See Contracts, labor stipulations, Davis-Bacon 
Act, minimum wage determinations) 
Subcontractors 
Government control 
Fixing of prices and allocation of coal sold to European prime con- 
tractors by American export association of subcontractors claiming 
Webb-Pomerene Act, 15 U.S.C. 61-65, immunity to antitrust laws is 
restrictive of competitive negotiation required by par. 3-102(c) of 
Armed Services Procurement Reg., as requirement is not dependent 
upon or subject to antitrust laws and, notwithstanding contract awarded 
is fixed-price contract, control exercised by Army over every aspect of 
procurement extinguished distinction between prime and subcontractors 
and Govt. ultimately bearing excessive subcontracting costs has been 
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CONTRACTS—Continued 
Subcontractors—Continued 
Government control—Continued 


prejudiced by noncompetitive activities of subcontractors. However, 
although contract is voidable at option of Govt., practical reasons 
preclude disturbing award, but future coal procurements should be on 
fully competitive basis 

Privity. (See Contracts, privity) 
Subcontracts 

Bid shopping 

Bidder affiliates listed as subcontractors 

To permit low bidder under invitation for extension and moderniza- 
tion of Federal building and post office to list inactive affiliates as sub- 
contractors would place bidder in guise of subcontractor in control of 
specialty work, free to bid shop among bona fide subcontractors, thereby 
obtaining competitive advantage over bidders listing themselves or 
bona fide subcontractors and, therefore, low bid was properly rejected 
as nonresponsive, even though invitation did not require specialty work 
to be performed by listed subcontractors. In any event, acceptance of 
low bid was precluded by failure of one of listed subcontractors to meet 
competency requirements of invitation 

Listing of subcontractors 

Listing of category of specialty work to be performed under prime 
contract precluded by sec. 5B-2.202-70(a) of General Services Admin- 
istration Procurement Regs. when category is less than 3% percent of 
estimated cost of entire contract, discrepancy in listing or failure to 
list a subcontractor for a less than 3% percent category of specialty 
work under a prime contract for the extension and modification of a 
Federal building and post office may be waived as not affecting the 
responsiveness of the bid 

Where occurrence of number of errors and inconsistencies in prepa- 
ration of subcontractor listing form did not have adverse effect on 
competition or cause any misinterpretation that affected bid prices or 
prejudiced bidders’ interest under invitation for extension and modern- 
ization of Federal building and post office, cancellation of invitation is 
not required by par. 1-2.404—1(b)(1) of Federal Procurement Regs. 
However, future solicitations should correlate subcontractor listing 
form and specifications so there is no doubt as to what is required of 


Tax matters 

Social security taxes 

Increase as requiring contract adjustment 

Increase in social security taxes resulting from medicare program 
provided by Social Security Act Amendments of 1965, and designated 
“excise tax’’ on wages is not ‘‘Federal excise tax or duty on transactions 
or property covered by this contract’’ contemplated by contract clause 
in sec. 1-11.401-1 of Federal Procurement Regs. entitled ‘Federal, 
State and Local Taxes,’’ which authorizes price adjustment for tax 
increases that occur after date of contract. Therefore, increase in social 
security taxes subsequent to execution of construction contract is not 
payable as contract change, tax clause employing phrase “transactions 
or property” in connection with subject matter of the contract and its 
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CONTRACTS—Continued 
Tax matters—Continued 
Social security taxes—Continued 
Increase as requiring contract adjustment—Continued 
purposes does not apply to social security tax increases, neither consid- 
ered property nor transaction in sense of doing or performing business, 
but tax levied “upon relation of employment.’’_._.............-.-.-- 
Termination 
Convenience of Government 
Propriety of termination 
Termination of contract for convenience of Govt. because contractor 
failed to meet condition of contract, furnishing of performance bond 
within time prescribed, although administrative matter, contractor 
having furnished satisfactory bond despite notice of termination before 
expiration of extended due date, contracting officer should have con- 
sidered feasibility of withdrawing termination notice, thereby eliminating 
expense of reprocurement as well as possible convenience termination 
costs. However, although replacement contract will not be disturbed, 
procurement personnel should be informed of rights and liabilities of 
Govt. and its contractors to preclude recurrence of similar situations_- 
Insurance premiums unpaid 
Claim of insurance company for unpaid premiums on policies providing 
for retrospective determination of earned premiums covering workmen’s 
compensation, public liability and other required insurance that is 
reimbursable under cost-type contracts may be paid notwithstanding 
“No Cost Settlement Agreement’? that included mutual releases, and 
lack of privity between Govt. and insurance company. Contracting 
officer under sec. 10-554 of Army Procurement Procedure—which has 
force and effect of law—having responsibility upon termination or 
completion of cost-reimbursable-type contract to obtain insurance 
credits due contractor or to assume contractor’s insurance obligations, 
liability of Govt. for unpaid insurance premiums is mandatory and 
must be read into termination settlement 
COORDINATED FEDERAL WAGE SYSTEM 
Implementation 
In view of designation under Coordinated Federal Wage System 
contained in chapter 532 of Federal Personnel Manual of lead agency 
in each wage area to conduct wage survey and develop wage schedules 
for use by all agencies in area, individual agency no longer may exercise 
discretion as to whether particular schedule should be placed in effect 
and, therefore, instructions may be issued to require each agency in wage 
area to place new wage schedule in effect on date decided upon by lead 
agency, provided date is not earlier than date lead agency actually 
prescribes schedule 
COURTS 
Costs 
Awarded to United States 
Disposition 
Court costs awarded National Labor Relations Board under Pub. L. 
89-507, approved July 18, 1966 (28 U.S.C. 2412), are for deposit into 
Treasury as miscellaneous receipts under 31 U.S.C. 484, absent authority 
in 1966 act or any other law making available for expenditure by Federal 
agency moneys derived from judgment for costs awarded to U.S. pursu- 
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COURTS—Continued 
Court of Claims 
Decisions 
Effect given by General Accounting Office 
Holding in Harry Russell Miller v. U.S., 180 Ct. Cl. 872, that retired 
enlisted member of Coast Guard is entitled under 14 U.S.C. 362 to 
compute retired pay on basis of higher grade satisfactorily held in Navy 
should not be extended to similar or related statutes. Matter is too 
doubtful to warrant extending rule of case in view of reservation expressed 
by court concerning correctness of GAO decisions under sec. 511 of Career 
Compensation Act that retired member of one branch of uniformed 
services who held higher grade in another branch of service is not 
entitled to retired pay computed on pay of higher grade, and differences 
between various statutes 
Judgments, decrees, etc. 
Acceptance as precedent by General Accounting Office 
Berkey v. United States, 176 Ct. Cl. 1 
Ruling in Berkey v. U.S., 176 Ct. Cl. 1, that amount of accumulated 
retired pay withheld pursuant to 38 U.S.C. 3203(a)(1) from retired 
officer of uniformed services adjudicated incompetent who died intestate 
while receiving care in Veterans Hospital may be paid to decedent’s son 
will be followed by Comptroller General as court’s construction that sec. 
3203(b)(1), barring payment of accumulated lump sum in event of 
incompetent’s death, has no application to payment of retired pay—not 
considered gratuity—to members of immediate family of decedent, elimi- 
nates discrimination, and results in uniform disposition of accumulated 
retired pay withheld under 38 U.S.C. 3203(a)(1) from both competent 
and incompetent retired members. Application suspended by B-156913, 
June 24, 1968, unpublished decision 
Under ruling in Berkey v. U.S., 176 Ct. Cl. 1, that retired pay withheld 
pursuant to 38 U.S.C. 3203(a)(1) from retired member of uniformed 
services adjudged incompetent who died while receiving care in Veterans 
Hospital is payable to members of immediate family of decedent as 
forfeiture provisions of 3203(b)(1) are inapplicable to withheld retired 
pay, considered earned compensation and not gratuity, retired pay is for 
distribution under 10 U.S.C. 2771, as there is no basis for distinguishing 
between cases involving competent or incompetent retired member. 
Therefore distribution of withheld retired pay in both categories— 
competent and incompetent—should be on same basis, and claims 
similar to Berkey case handled as indicated in 40 Comp. Gen. 666; and 41 
id, 218 is reversed. Application suspended by B-156913, June 24, 1968, 
unpublished decision 
Res judicata 
Judgment on the merits 
Dismissal by U.S. Court of Claims of suit filed by retired Army officer 
(Ct. Cl. No. 111-64) for increased retired pay which was based on fact 
that he should have been advanced on retired list under 10 U.S.C. 3964 to 
rank of major rather than to rank of captain constitutes judicial determin- 
ation on merits and judgment having become final, matter is now res 
judicata and, therefore, officer’s claim for increased retired pay may not 
be considered under rule in 5 Comp. Gen. 334, and in view of 28 U.S.C. 
2519, prescribing that final judgment of Court of Claims against plaintiff 
bars any further claim against U.S. arising out of matters involved in 
case or controversy 
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COURTS—Continued 
Judments, decrees, etc.—Continued 
Res judicata—Continued 
Subsequent claims 
Under doctrine of res judicata, which applies to repetitious suits in- 
volving same cause of action, valid judgment on merits constitutes 
absolute bar to subsequent action on same claim or demand as cause of 
action had been extinguished in court proceedings 
CUSTOMS 
Employees 
Overtime services 
Reimbursement 
Exemption granted by act of June 3, 1944, to 19 U.S.C. 1451, imposing 
on owners or operators of vessels and other conveyances entering U.S. at 
night, Sundays, and holidays, requirement to pay extra compensation 
and expenses of customs officers assigned to duty in connection with 
entering, may not be extended, absent congressional approval, to proposed 
monorail system for operation between El Paso, Texas, and Jaurez, 
Mexico, specific listing in 1944 act of highway vehicles, bridges, tunnels, 
ferries, motor vehicles, trolley cars, and foot travelers as exceptions to 19 
U.S.C. 1451, implying exclusion from exceptions authorized of other 
modes of transportation, such as monorails, trains, vessels, airplanes, and 
pipelines 
DAMAGES 
Contracts. (See Contracts, damages) 
DAVIS-BACON ACT 
(See Contracts, labor stipulations, Davis-Bacon Act) 
DECEDENTS’ ESTATES 
Administration 
Costs 
Small estates 
The $1,000 limitation prescribed in par. 40504(b) (5), Dept. of Defense 
Military Pay and Allowances Entitlements Manual, on payment of 6 
months’ death gratuity to parent as natural guardian of minor child 
may be exceeded to conform to amounts prescribed by statutes of 
States in which claimants reside where means are provided for Govt. to 
obtain good acquittance. Therefore, death gratuity due minor son of 
deceased member of uniformed services may be paid to mother sup- 
porting claim in behalf of child with affidavit substantially complying 
with requirements of California Code, upon determination showing of 
compliance with $2,000 limitation imposed on payment of money and 
personal property includes death gratuity, and that any insurance pro- 
ceeds due, plus other amounts, will not cause either $2,000 limitation 
or $2,500 restriction on total estate to be exceeded 
Natural guardian of minor child of deceased member of uniformed 
services in documenting claim for 6 months’ death gratuity in excess of 
$1,000 prescribed by par. 40504(b)(5), Dept. of Defense Military Pay 
and Allowances Entitlements Manual, should cite State statute in- 
volved, and facts bringing payment to guardian within purview of State 
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DECEDENTS’ ESTATES—Continued 
Administration—Continued 
Costs—Continued 
Small estates—Continued 
statute in which persons concerned reside should be furnished in affidavit 
form, and care should be exercised to determine that parent understands 
requirements of law permitting payment to parents of small amounts 
due minors, if matter is free from doubt, to avoid expense of obtaining 
legal guardianship 
As 6 months’ death gratuity payment is not considered asset of estate 
of deceased member of uniformed services but in nature of survivor 
insurance that is payable in accordance with Federal law to persons 
listed in 10 U.S.C. 1477, principal concern of Govt. is to obtain good 
acquittance when payment to minor is involved, therefore, when State 
statute provides for good acquittance, payment of death gratuity due 
minor child of deceased member of uniformed services may be made to 
natural guardian of child upon compliance with requirements of law of 
State in which claimants reside, thereby avoiding cost of obtaining legal 
guardianship in settling of small estates 
Pay, etc., due military personnel 
‘Amounts withheld from hospitalized veterans 
Retired pay v. pensions, etc. 
Insane and incompetent members 
Ruling in Berkey v. U.S., 176 Ct. Cl. 1, that amount of accumulated 
retired pay withheld pursuant to 38 U.S8.C..3203(a)(1) from retired 
officer of uniformed services adjudicated incompetent who died intestate 
while receiving care in Veterans Hospital may be paid to decedent’s 
son will be followed by Comptroller General as court’s construction 
that sec. 3203(b)(1), barring payment of accumulated lump sum in 
event of incompetent’s death, has no application to payment of retired 
pay—not considered gratuity—to members of immediate family of 
decedent, eliminates discrimination, and results in uniform disposition 
of accumulated retired pay withheld under 38 U.S.C. 3203(a) (1) from both 
competent and incompetent retired members. Application suspended by 
B-156913, June 24, 1968, unpublished decision 
Under ruling in Berkey v. U.S., 176 Ct. Cl. 1, that retired pay with- 
held pursuant to 38 U.S.C. 3203(a)(1) from retired member of uniformed 
services adjudged incompetent who died while receiving care in Veterans 
Hospital is payable to members of immediate family of decedent as 
forfeiture provisions of 3203(b)(1) are inapplicable to withheld retired 
pay, considered earned compensation and not gratuity, retired pay is 
for distribution under 10 U.S.C. 2771, as there is no basis for distin- 
guishing between cases involving competent or incompetent retired 
member. Therefore, distribution of withheld retired pay in both cate- 
gories—competent and incompetent—should be on same basis, and 
claims similar to Berkey case handled as indicated in 40 Comp. Gen. 
666; and 41 id. 218 is reversed. Application suspended by B-156913, 
June 24, 1968, unpublished decision 
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DEFENSE DEPARTMENT 
Procurement 
Cataloging and standardization of procurement 
Total small business set-asides under solicitations listing aerial 
delivery slings by different Federal Stock Numbers (FSN) may not be 
vetoed under par. 1-706.1(c)(ii) of Armed Services Procurement Reg. 
by large business concern designated ‘Planned Emergency Producer” 
for items other than those being solicited on basis procurement is differ- 
ent sizes of “one” item manufactured in accordance with common 
specification. Concern not a planned producer for items being solicited 
not only does not have right to veto set-asides, but procurement is 
not subject to item veto of regulation, word “‘item’’ as used in regulation 
being synonymous to use attributed to word in implementation of De- 
fense Cataloging and Standardization Act, 10 U.S.C. 2451-2456, wherein 
each separate item of supply used recurrently is assigned FSN item 
identification, and act also required conformity of slings to common 
basic specification 
As dictionary definition describing word “item” as “individual 
particular or detail singled out from group of related particulars or 
details” is meaning of word as used in implementation of Defense 
Cataloging and Standardization Act under which each separate and 
distinct item of supply used recurrently is required to be classified, 
described, and given item Federal Stock Number (FSN), which identifies 
item from every other item of supply, solicitations for various sizes of 
aerial delivery slings properly identified each size with individual 
FSN, and procurement is not subject to par. 1-706.1(c)(ii) of Armed 
Services Procurement Reg., which precludes small business set-asides 
when large business planned emergency producer of “item’’ desires to 
participate in procurement_-_-_- oti. see fou. url. id SSE LSORE oc 
DELEGATION OF AUTHORITY 
Between agencies 
Automatic Data Processing equipment 
Right reserved to Federal departments and agencies in Pub. L. 89- 
306, which authorizes General Services Admin. (GSA) to coordinate 
and provide for economic and efficient purchase, lease, maintenance, 
operation and utilization of automatic data processing equipment 
(ADPE), to select types and configurations of equipment does not en- 
compass authority to procure equipment, legislative history of act 
evidencing intent that GSA function as sole purchaser of ADPE equip- 
ment for Govt., subject to direction and control of President and Bur. 
of Budget, and if purchase function was not intended to be placed 
exclusively in GSA, there would have been no need to limit delegation 
of authority in sec. 111(b)(2) of act to purchase ADPE equipment to 
period during which single purchase concept could be implemented 
DEPARTMENTS AND ESTABLISHMENTS 
Administrative determinations. (See Administrative determinations) 
Heads 
Salary payment basis 
Although heads of departments and agencies who have pay computed 
on monthly or annual basis, and who have elected to be paid semi- 
monthly, have been considered as having semimonthly pay period, law 
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DEPARTMENTS AND ESTABLISHMENTS—Continued 

Heads—Continued 

Salary payment basis—Continued 
as recently codified specifies that pay period in such cases shall be one 
calendar month and codification is to be accepted as correct statement 
of law in that regard so far as determining compensation benefits 
Health programs 

Immunization of employees against diseases 

Under 5 U.S. Code 7901, authorizing head of agency to establish 
health service programs by contract or otherwise, within limits of 
available appropriations if in interest of U.S., immunization against 
specific diseases without charge to employee may be approved, section 
7901(c)(4) prescribing preventive programs relating to health, upon 
recording, pursuant to Budget Bur. Cir. No. A-72, by appropriate 
official of reasonable basis to support determination for immunization 
of employees. However, probability of substantial savings to Govt. 
through preventing loss or impairment of services is more evident in 
case of influenza immunizations than immunizations for tetanus and 


Regulations. (See Regulations) 
DISCOUNTS 
Contract payments. (See Contracts, discounts) 
DISTRICT OF COLUMBIA 
Checks 
Dishonored 
Penalty charges for handling 
Although generally penalty charges collected by Govt. of District of 
Columbia under Pub. L. 89-208 to cover cost of handling dishonored 
checks are, absent provision in law for disposition of funds, for deposit to 
credit of District, charges collected by District Unemployment Compen- 
sation Board are not. Since Board receives its administrative funds from 
Bur. of Employment Security, U.S. Dept. of Labor, pursuant to 42 
U.S.C. 502, and returns unused grants to Bureau, cost of handling dis- 
honored checks is borne from Federal grant funds, and, consequently, 
penalty charges collected by Board are for deposit in Treasury as mis- 
cellaneous receipts of U.S., unless statutory authority is obtained to 
otherwise dispose of collections 
DOCUMENTS 
Incorporation by reference 
Christian doctrine 
Under invitation for bids (IFB) contemplating requirements type 
contract which expressly made Art. 27 of General Services Administration 
form inapplicable and inadvertently omitted substitute special ‘‘all or 
none’”’ clause required by par. 5A—2.201-73 of GSA Procurement Regs., 
to effect each item of “all or none” bid must be low in price, an “all or 
none’”’ bid low as to aggregate bid price but not low on each item was im- 
properly rejected on basis omitted provision was incorporated into IFB 
by operation of law under Christian doctrine. Low bidder on notice of 
exclusion of Art. 27 and under no obligation to affirm exclusion, properly 
assumed its “all or none” bid was not required to be low on all items. 
However, notwithstanding defective solicitation, cancellation of con- 
tracts awarded would not be in best interests of Govt 
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DONATIONS 
Conditional 
Dept. of State officer who when administratively reimbursed travel 
expenses incurred incident to attending in official capacity American Bar 
Association’s National Institute on Marine Resources is not allowed 
$7.50 air insurance fee may not recover amount from contribution made 
to Dept. under 22 U.S.C. 809 to cover “actual” travel expenses of officer, 
and even if gift had not been conditioned, insurance cost personal to 
officer, Dept. could only accept reimbursement for cost of air insurance for 
its own benefit, and as Bar Association is not one of acceptable donors 
described in 26 U.S.C. 501(c)(3), officer may not under 5 U.S.C, 4111 
accept $7.50 as contribution from private source 
EDUCATION 
(See Colleges, Schools, Etc.) 
ENLISTMENTS 
Fraudulent 
Pay and allowance claim 
Period of fraudulent entry determination 
Under proposed revision of Army Reg. 635-206 transferring from unit 
commander to commander exercising general court-martial authority 
responsibility for determining whether or not enlistment into military 
service was fraudulent, enlisted man who continues to perform duty 
between time unit commander recommends investigation of his enlist- 
ment until his fraudulent entry into service is established is entitled to 
pay and allowances for period as there is no authority to avoid contract of 
enlistment until commander exercising court-martial authority determines 
member’s entry into service was fraudulent 
Travel incident to extension 
Reimbursement 
Payment of mileage or monetary allowance to members of uniformed 
services in lieu of transportation for travel performed at personal expense 
pursuant to special leave provided by 10 U.S.C. 703(b), which author- 
izes transportation to and from duty station “fat expense of United 
States” incident to extension of enlistment for at least 6 months, may 
not be authorized by revising par. M5501 of Joint Travel Regs., as 
amended, absent specific authority in sec. 703(b) for payment of com- 
muted travel and transportation allowances and, therefore, travel per- 
formed by members at personal expense while on leave pursuant to 10 


U.S.C. 703(b) may be reimbursed only on actual expense basis 
ENTERTAINMENT 


Refreshments 

Cost of serving coffee or other refreshments at meetings is not “‘neces- 
sary expense’”’ contemplated by that term as used in appropriation acts, 
and unless specifically made available, appropriations may not be 
charged with cost that is considered in nature of entertainment. Although 
this rule also applies to purchase of equipment used in preparing refresh- 
ments, small amount expended by agency to purchase coffeemakers, 
cups, and holders for use in serving coffee at meetings designed to improve 
management relationships will not be questioned in view of administra- 
tive belief interests of Govt. will be promoted through use of equipment- 
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EQUAL EMPLOYMENT OPPORTUNITY 
Contract provision. (See Contracts, labor stipulations, nondiscrimination) 
EQUIPMENT 

Automatic Data Processing Systems 

Authority 

Right reserved to Federal departments and agencies in Pub. L. 89-306, 
which authorizes General Services Admin. (GSA) to coordinate and pro- 
vide for economic and efficient purchase, lease, maintenance, operation 
and utilization of automatic data processing equipment (ADPE), to 
select types of configurations of equipment does not encompass authority 
to procure equipment, legislative history of act evidencing intent that 
GSA function as sole purchaser of ADPE equipment for Govt., subject 
to direction and control of President and Bur. of Budget, and if purchase 
function was not intended to be placed exclusively in GSA, there would 
have been no need to limit delegation of authority in sec. 111(b) (2) of act 
to purchase ADPE equipment to period during which single purchase 
concept could be implemented 

Selection and purchase 

Negotiation procedures 

Refusal of Air Force in selecting source for furnishing electronic data 
processing equipment (EDPE), to be purchased by General Services Ad- 
min. (GSA) under the Federal Supply System, to discuss technical de- 
ficiencies of proposal that offered lower price than that of only proposal 
out of four considered acceptable violated 10 U.S. Code 2304(g), which 
provides for written or oral discussions with all responsible offerors sub- 
mitting proposals within competitive range, price and other factors 
considered, when negotiated procurement exceeds $2,500, and authority 
of GSA to coordinate and provide for economic and efficient acquisition 
of EDPE neither impairing selection right of an agency nor exempting 
selection from procurement laws and regulations, further discussions 
should be conducted on low proposal, which having met all requirements 
except one portion of demonstration test is within competitive range, 
and on any other proposals satisfying the “within a competitive range”’ 
requirement 

Use by private parties 

Upon concurrence by Administrator of General Services Adminis- 
tration (GSA), who under 40 U.S.C. 759 has primary responsibility 
for purchase and utilization of automatic data processing equipment 
(ADPE) for Federal Govt., Administrator of Veterans’ Affairs (VA) or 
his designee may grant revocable license that conforms to criteria estab- 
lished in GAO decisions, to a private party to use Govt-owned computers 
on reimbursable basis when equipment is not in use by VA, and feasi- 


bility of making arrangements under which Govt-owned ADPE 
equipment might be made available to public during periods in which 
equipment is not in use is being considered by GSA Administrator 
Employee use 

Cost of serving coffee or other refreshments at meetings is not “‘neces- 
sary expense” contemplated by that term as used in appropriation acts, 
and unless specifically made available, appropriations may not be 
charged with cost that is considered in nature of entertainment. Although 
this rule also applies to purchase of equipment used in preparing refresh- 
ments, small amount expended by agency to purchase coffeemakers, 
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EQUIPMENT—Continued 
Employee use—Continued 
cups, and holders for use in serving coffee at meetings designed to improve 
management relationships will not be questioned in view of administra- 
tive belief interests of Govt. will be promoted through use of equipment... 657 
EVIDENCE 
Silence 
Value of silence 
Failure to acknowledge amendments to invitation for building con- 
struction that affect both price and work quantity, where low bidder 
alleges failure was inadvertent and amendments had been considered in 
bid preparation, may not be waived as informality within purview of 
par. 2-405 of Armed Services Procurement Reg., and amendments 
providing for substantial increase in work to be performed, conflicting 
contentions as to price need not be resolved. Fact that bidder’s represent- 
ative remained silent to query before bid opening concerning receipt of 
amendments does not affect bid deviation, silence not having evidentiary 
attribute of positive oral affirmation, nor may statements made after bid 
opening be considered, as bid responsiveness must be established as of 
bid opening time 
FAMILY ALLOWANCES 
Separation 
Government furnished quarters occupancy 
Emergency evacuation 
Member of uniformed services who must continue to maintain and 
pay rental for private housing in anticipation of return of dependents 
evacuated to Govt. housing facilities at temporary safe haven for rela- 
tively short period pending further transportation to designated place 
pursuant to par. M7101—1 of Joint Travel Regs., or return to place from 
which evacuated, during which time he occupies single-type quarters at 
permanent station may continue to be credited in pay account with basic 
allowance for quarters on account of dependents and type 2 family 
separation allowance until dependents are authorized to return to 
member’s permanent duty station or arrive at designated place contem- 
plated by par. M7101-—1, in view of fact that occupancy of Govt. quarters 
by member and dependents will be of short duration and will have re- 
sulted from circumstances beyond their control. 46 Comp. Gen, 869, 
modified 


Entitlement 

Upon termination of assignment of Govt. quarters at permanent 
station overseas due to closing of military installation, member of uni- 
formed services in receipt of family separation allowance, type 1, under 
37 U.S.C. 427(a) may in addition for period prior to departure to new 
station be paid temporary lodging allowance in 10-day increments under 
par. M4303. The allowances do not duplicate each other, type 1, family 
separation allowance is in substance member’s basic allowance for 
quarters intended to cover cost of permanent quarters, whereas tempor- 
ary lodging allowance is per diem supplementing basic allowance for 
quarters to compensate him for additional expense of maintaining sep- 
arate quarters for himself 
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FAMILY ALLOWANCES—Continued 

Separation—Continued 

Type 2 

Common residence 
Management and control by member 

Fact that member of uniformed services who is in receipt of quarters 
allowance continues to support dependents during assignment separa- 
tion and intends to visit them when possible does not entitle him to 
monthly family separation allowance prescribed by 37 U.S.C. 427(b), and 
unless record shows member is maintaining household for dependents— 
whether primary or secondary—subject to his management and control, 
so attendant liabilities and responsibilities rest on him, family separation 
allowance may not be paid. It is not sufficient for family separation 
allowance purposes that dependents reside in household of friends or 
relatives during enforced separation, To continue to receive family sepa- 
ration allowance members should execute revised certificate, subject to 
redetermination of entitlement 

Where due to misunderstanding, certificate of member of uniformed 
services with respect to maintaining residence for dependents has been 
broadly interpreted to mean that regardless of arrangements made by 
member for maintenance of family during his absence aboard ship or 
overseas, he is considered as meeting in full head of household and 
residence requirements for family separation allowance entitlement in 
37 U.S.C. 427(b), exceptions to payments in cases where dependents do 
not live in household subject to member’s management and control, will 
be removed. However, future certificates should state that family resi- 
dence is subject to member’s management and control and that he will 
promptly report discontinuance of such arrangement. Also, regulations 
should be amended accordingly, and doubtful cases of entitlement 
referred to GAO for consideration 

Common residence rule for determining entitlement to $30 monthly 
family separation allowance authorized by 37 U.S.C. 427(b) appearing 
to have been basic consideration of Congress in authorizing allowance, 
even though showing of actual expenses is not required, 47 Comp. Gen. 
431, holding allowance is not payable during periods of involuntary 
separation’ of member of uniformed services from family if primary 
dependents are living in residence that is not subject to management 
and control and for which he is not responsible, is sustained and should 
be implemented if Congress fails to authorize such payments prior to 
adjournment of second session of 90th Congress. Questions that arise 
concerning sec. 427, which cannot be resolved under decisions of Comp- 
troller General may be submitted 

Member of uniformed services who while serving aboard ship that is 
away from home port is in receipt of temporary lodging allowance pro- 
vided by par. M4303 of Joint Travel Regs., which is intended to partially 
reimburse him for housing family in hotel or hotel-like accomodations 
overseas pending completion of arrangements for living quarters, is not 
entitled to concurrent payment of type 2 family separation allowance 
authorized under 37 U.S.C. 427(b)(2) for ship duty and under subpar. 
(3) for temporary duty. Member not separated from household subject 
to his management and control cannot incur additional expenses con- 
templated by sec. 427(b) by reason of “enforced separation” and, there- 
fore, he is not eligible for type 2 family separation allowance 
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FAMILY ALLOWANCES—Continued 

Separation—Continued 

Type 2—Continued 

Temporary duty 
Common residence occupancy while on leave continued 

Fact that enlisted member of U.S. Marine Corps continued to receive 
payment of family separation allowance while on 30 days’ emergency 
leave from permanent overseas duty station does not entitle him to 
continuation of allowance while on 3-month temporary duty assignment 
following leave period at activity within 34 miles of residence during 
which period he occupied common household with wife, because for 
application is rule that family separation allowance prescribed by 37 
U.S.C, 427(b)(2) for member assigned to ship is for suspension when he 
resides with dependents while performing temporary duty in excess of 
9D Gait tihitsslvsinmess ducaudilsiiatdadsaidssnsaed ally ath tai he Tet eet 

FEES 

Architect, engineering, etc., services. (See Contracts, architect, engi- 

neering, etc., services) 
Attorneys 

Court admission fees 

Government attorneys 

Admission fee paid by Govt. attorney to practice before bar of U.S. 
Court of Appeals, required by court as arbiter of applicant’s qualifica- 
tions to practice before it, is personal to attorney, privilege being life 
one unless debarred regardless whether attorney remains in Govt. serv- 
ice, and because aside from capacity in which attorney serves Govt. he 
is also officer of court with obligations to court and public. Therefore, 
attorney on notice that nature of Govt. employment requires him to 
qualify before Federal courts including Supreme Court, as well as in 
State or other court, may not be reimbursed admission fee absent specific 
authority to charge appropriated funds for expense. 22 Comp. Gen. 460, 
reaffirmed 
License, permit, etc., fees 

Prohibition 

Fee imposed by Montana State Statute to certify Bur. of Reclama- 
tion water and waste water operators responsible for implementing 
Federal water pollution programs may not be paid by Bureau from 
appropriated funds, absent authority for payment of such fees in Fed- 
eral Water Pollution Control Act, in view of principle, based on suprem- 
acy clause, Art. VI, cl. 2, of Constitution, that State cannot require 
Federal employees to obtain licenses or permits in performance of 
official duties when they are engaged in occupations which are subject 
of State regulations applicable to general public 
Parking 

Disposition 

Funds appropriated to Veterans Admin. (VA) for construction of 
hospital adjacent to medical school of university may not be used to 
defray portion of cost of constructing parking structure by university 
in return for contractual right to use stipulated number of parking 
Spaces, nor may VA lease land from university to construct parking 
facility, amendment of 38 U.S.C. 5004 although designed to overcome 
45 Comp. Gen. 27, respecting disposition of parking fees not affecting 


Ca 
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FEES—Continued 
Parking—Continued 
Disposition—Continued 
conclusion that VA funds may not be used to obtain parking facilities 
valued in excess of $200,000, by construction or lease without specific 
approval by appropriate congressional committees 
Space on a monthly basis 
Official and personal use 
Where employee rents parking space on monthly basis at official 
headquarters and utilizes space for personal use and for purposes of 
official travel, he may be reimbursed under 5 U.S.C. 5704 on pro rata 
basis for those days on which he uses his automobile, based on monthly 
parking rate paid, upon administrative determination use of rental 
parking space is necessary because of official business and is advantageous 
to Govt. However, if advantage or necessity is conjectural, Govt. 
should not assume cost of parking 
Services to the public 
Charges 
Exemptions 
Exemption granted by act of June 3, 1944, to 19 U.S.C. 1451, impos- 
ing on owners or operators of vessels and other conveyances entering 
U.S. at night, Sundays, and holidays, requirement to pay extra com- 
pensation and expenses of customs officers assigned to duty in connection 
with entering, may not be extended, absent congressional approval, to 
proposed monorail system for operation between El Paso, Texas, and 
Juarez, Mexico, specific listing in 1944 act of highway vehicles, bridges, 
tunnels, ferries, motor vehicles, trolley cars, and foot travelers as excep- 
tions to 19 U.S.C. 1451, implying exclusion from exceptions authorized 
of other modes of transportation, such as monorails, trains, vessels, 
airplanes, and pipelines 
FOREIGN AID PROGRAMS 
Military assistance 
Purchase or acquisition of weapons 
Prohibition 
Prohibition in Foreign Assistance and Related Agencies Appropriation 
Act, 1968—known as Conte-Long amendments—against use of funds 
to finance “purchase or acquisition” sophisticated weapons system by 
or for any underdeveloped country, other than those specifically ex- 
empted, unless President determines such purchase or acquisition is 
vital to national security, and so reports to Congress, applies to military 
grant aid as well as to foreign military sales program. Legislative history 
of act evidences intent to prevent selling and giving sophisticated 
weapons to underdeveloped countries in order to conserve resources 
for economic and social programs, and to prevent arms race. Therefore, 
to exempt military grant aid from prohibition would defeat its purpose_ 
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FOREIGN LAWS 
Adoption 
Recognition 
Adoption of orphan by Army officer having been in conformity with 
adoption laws of Vietnam, it will be recognized in other States to extent 
it is not repugnant to public policy of State, and officer having compiled 
with requirements for issuance of passport and for classification of minor 
child as eligible orphan for visa under Immigration and Naturalization 
Act of 1952, as amended, adopted child is considered dependent of officer 
within meaning of 37 U.S.C. 401, and officer is entitled to child’s trans- 
portation at Govt. expense incident to permanent change of station and 
he, therefore, may be paid monetary allowance in lieu of transportation. 
FUNDS 
Appropriated. (See Appropriations) 
Balance of Payments Program 
Restrictions 
Bid evaluation. (See Bids, Buy American Act, evaluation, Balance 
of Payments Program restrictions) 
Federal grants, etc., to States. (See States, Federal aid, grants, etc.) 
Miscellaneous receipts. (See Miscellaneous Receipts) 
Trust 
Erroneous disbursements 
Rule that seasonal greeting cards constitute personal expense to Govt. 
personnel is not changed by fact that names of officers and employees 
sending cards are not included and nothing attached to cards indicates 
compliments of any individual, nor is personal nature of cost of cards 
changed because trust fund rather than appropriated funds is charged. 
Therefore, cost of printing and mailing seasonal greeting cards by Na- 
tional Park Service personnel is expense that is not chargeable to ‘‘Fund 
14X8037 National Park Service, Donations,’’ receipt account in trust 
fund series established for deposit of cash accepted as donations under 
16 U.S.C. 6 for purposes of national park and monument system 
GENERAL ACCOUNTING OFFICE 
Decisions 
Advance 
Doubtful questions 
Military departments in making determination regarding implementa- 
tion of 38 U.S.C. 3203(a)(1), requiring 50 per centum reduction in 
retired pay after 6 months of continuous Veterans’ Admin. hospitaliza- 
tion, and 38 U.S.C. 620 providing for public or private nursing home 
care under contract or at Govt. expense upon discharge from VA hospital 
after receiving maximum prescribed hospital benefits, should follow 
when information is insufficient, lacking or contradictory, procedure 
prescribed in 31 U.S.C. 74, which authorizes disbursing officers or head 
of any executive department, or other establishment not under any of 
executive departments, to apply for decision by Comptroller General 
upon any question involved in payment to be made by them or under 


“Dictum’’ 

Recommendation by Comptroller General of U.S. that is contained in 
letter to head of agency rather than in decision sent to protesting bidder 
concerning areas in agency’s procurement practices which were brought 





INDEX DIGEST 


GENERAL ACCOUNTING OFFICE—Oontinued 
Decisions—Continued 
“Dictum”—Continued 
to light by protest is not ‘‘dictum’”’—term used as abbreviation of “obiter 
dictum” that means remark or opinion uttered by way—and recom- 
mendation may not be disregarded as comment which is not essential 
and is less authoritative than actual decision to protestant. Therefore, any 
action by procuring agency that is contrary to recommendation may 
result in disallowance of credit in disbursing officer’s accounts 
Requests 
Advance 
Certifying officers 
When submission under 31 U.S.C. 82d, authorizing certifying officers 
“to apply for and obtain decision by Comptroller General on any 
question of law involved in payment on any vouchers presented to 
them for certification’ does not involve question of law but concerns 
proper disposition of court costs awarded to U.S., reply to request is 
required to be made to head of Federal agency involved 
Jurisdiction 
Claims 
Personal property damage or loss 
Claim of civilian employee of Defense Supply Agency for reimburse- 
ment of cost of repairing damage to hearing aid, which occurred without 
negligence in normal execution of employee’s duties as test driver 
while using Govt-furnished crash helmet and safety glasses, is for con- 
sideration of Secretary of Defense or his designee under Military Per- 
sonnel and Civilian Employees’ Claims Act of 1964, and any settlement 
upon approval by Secretary or his designee of employee’s claim for 
personal property damage would be final and conclusive as it is not 
within jurisdiction of GAO to consider damage claims for loss of or 
damage to personal property of Defense Dept. employees 
Contracts 
Bid rejection 
Contracting officer who notwithstanding verification of low bid 
suspiciously out of line with other bids and Govt.’s estimate is still 
doubtful of reasonableness of low bid price, as well as bidder’s—small 
business concern—financial capacity, experience, and ability to sub- 
contract work on proposed research tunnel and, therefore, unable to 
make preaward determination of bidder responsibility required by ad- 
ministrative regulation, upon refusal of Small Business Admin. to issue 
certificate of competency, properly considered low bidder nonrespon- 
sible, determination found upon review by GAO under its audit authority 
to be supported by record, and contracting officer having acted within 
scope of his authority, his rejection of low bidder as nonresponsible is 
not subject to judicial review 
Although not authorized to review Small Business Admin. (SBA) 
determination or to direct issuance of certificate of competency, GAO 
is not precluded from reviewing rejection of small business concern as 
nonresponsible, whether or not SBA issued certificate of competency, 
as question upon review of all pertinent information and evidence 
available to contracting officer and SBA is whether bid rejection was 
proper, and where record justifies doubt of contracting officer and 
SBA, it is immaterial that record might also support determination of 
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GENERAL ACCOUNTING OFFICE—Continued 
Jurisdiction—Continued 
Contracts—Continued 
Bid rejection—Continued 


bidder responsibility, in view of fact that prospective contractor has 

burden to affirmatively demonstrate responsibility, and contracting 

officer is not required to independently gather information to resolve 

doubt, instead any doubt should be resolved against bidder__......._- 291 
Breach of contract 

Additional costs incurred by contractor to install television surveil- 
lance system at Cape Kennedy due to delays occasioned by launch 
activities, where contract did not contain “Suspension of Work’’ clause 
or other provisions to cover delay but did require contractor to ascertain 
work conditions, constitute claim for breach of contract damages within 
settlement jurisdiction of GAO. However, as cause of delay was evident 
at time contract was executed, no fault or negligence is attributable to 
Govt. and, therefore, there is no legal liability on part of Govt. to pay 
URN TIOPORNOG UNG ciccrmn caw ds eas bMndeeene 475 

Buy American Act 

Establishment of criteria by which contracting officers as well as con- 
tractors may have guidance as to what is “component” and what is “end 
product” within meaning of standard ‘‘Buy American Act’’ clause in- 
corporated in contracts pursuant to par. 6-104.5 of Armed Services 
Procurement Reg. is not within province of U.S. GAO, except to extent 
application of terms to facts of particular case may serve such purpose- -- 21 

GRATUITIES 
Reenlistment bonus 
Critical military skills 
Reenlistment for purpose of college training 

Navy enlisted members who are discharged and reenlist in order to 
acquire obligated 6-year period of service required to enroll for college 
under Navy Enlisted Scientific Education Program which leads to bac- 
calaureate degree and officer candidate training for appointment as com- 
missioned officer are not entitled to variable reenlistment bonus pay- 
ments authorized by 37 U.S.C. 308(g). Purpose of bonus is to induce 
first-term enlisted members possessing skills in critically short supply to 
reenlist and nlt to induce members to enter service educational pro- 
grams leading to appointments as commissioned officers. Although pay- 
ments made to members reenlisting to meet obligated service require- 
ments for college training wili not be questioned, further payments, in- 
cluding yearly installments on account of reenlistments already entered 
into, should be promptly discontinued 
Six months’ death 

Children 

Payment to natural guardian, etc. 

The $1,000 limitation prescribed in par. 40504(b)(5), Dept. of De- 
fense Military Pay, and Allowances Entitlements Manual, on payment 
of 6 months’ death gratuity to parent as natural guardian of minor child 

maybe exceeded to conform to amounts prescribed by statutes of States 
in which claimants reside where means are provided for Govt. to ob- 
tain good acquittance. Therefore, death gratuity due minor son of de- 
ceased member of uniformed services may be paid to mother supporting 
claim in behalf of child with affidavit substantially complying with re- 
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GRATUITIES—Continued 
Six months’ death—Continued 
Children—Continued 
Payment to natural guardian, etc.—Continued 
quirements of California Code, upon determination showing of com- 
pliance with $2,000 limitation imposed on payment of money and 
personal property includes death gratuity, and that any insurance pro- 
ceeds due, plus other amounts, will not cause either $2,000 limitation or 
$2,500 restriction on total estate to be exceeded 
Natural guardian of minor child of deceased member of uniformed 
services in documenting claim for 6 months’ death gratuity in excess of 
of $1,000 prescribed by par. 40504(b) (5), Dept. of Defense Military Pay 
and Allowances Entitlements Manual, should cite State statute involved, 
and facts bringing payment to guardian within purview of State statute 
in which persons concerned reside should be furnished in affidavit form, 
and care should be exercised to determine that parent understands re- 
quirements of law permitting payment to parents of small amounts due 
minors, if matter is free from doubt, to avoid expense of obtaining legal 
guardianship 
As 6 months’ death gratuity payment is not considered asset of estate 
of deceased member of uniformed services but in nature of survivor in- 
surance that is payable in accordance with Federal law to persons listed 
in 10 U.S.C. 1477, principal concern of Govt. is to obtain good acquit- 
tance when payment to minor is involved, therefore, when State statute 
provides for good acquittance, payment of death gratuity due minor child 
of deceased member of uniformed services may be made to natural 
guardian of child upon compliance with requirements of law of State in 
which claimants reside, thereby avoiding cost of obtaining legal guardian- 
ship, in settling of small estates 
HIGHWAYS 
Construction 
Federal aid highway program 
Antitrust violation recoveries 
Although U.S. is entitled to pro rata share of actual damages, less 
out-of-pocket expenses, recovered by State Highway Dept. in antitrust 
proceedings in which award of treble damages was made on basis award 
of actual damages reduced cost of federally aided highway projects that 
incorporated products on which fixed prices were conspired, Federal 
Govt. may not share in recovery of punitive damages, such damages 
not reflecting upon cost of highway projects, for absent specific au- 
thority, partnership arrangement under which Federal-aid highway 
program is prosecuted does not reach beyond project costs shared by 
Federal and State Govts 
Cost contributions 
Damage award 
Although damage award is not considered recognizable element of 
cost to be shared by Federal Govt. under Federal-aid highway agree- 
ment, if Federal Highway Administrator determines evidence supporting 
contractor’s claim was properly evaluated and amount of damages 
awarded constituted reasonable cost element of project, agreement may 
be modified to recognize that additional costs awarded contractor 
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HIGHWAYS—Continued 

Contruction—Continued 

Federal aid highway program—Continued 

Cost contributions—Continued 
Damage award—Continued 
stemmed from reliance upon erroneous “soil profile’ furnished bidders 
by State, and that this information no doubt contributed to unrealistic- 
ally low initial contract price 
Relocation costs 
Safety programs 

Retroactive modification of highway relocation contracts by Corps of 
Engineers to permit compliance with Highway Safety Act, Pub. L. 
89-564, and to charge increased costs as project expenses, may not be 
authorized, absent authority in act, which provides for Federal assist- 
ance to States to coordinate and accelerate national highway safety 
programs, to include in relocation contracts, liberal cost criteria con- 
tained in Pub. L. 87-874. Therefore, before increased costs of highway 
safety programs may be retroactively assumed by Corps of Engineers, 
and charged to project involved, special authority should be requested 
from Congress 

HOLIDAYS 

Compensation. (See Compensation, holidays) 
Hours of work basis 

Ten-hour workday 

Wage board employees assigned to weekly tours of four 10-hour 
days—8 hours regular time and 2 hours overtime—who are relieved or 
prevented from working because of occurrence of holiday within purview 
of 5 U.S.C. 6104, are entitled only to basic compensation for any 10-hour 
day on which holiday occurs, sec. 6104 prescribing same pay for holiday 
on which no work is performed “as for day in which ordinary day’s 
work is performed.’’ Therefore, employees are only entitled to compen- 
sation at straight time for entire 10-hour day on which they did not 
work because of holiday, absent authority for paying overtime compen- 
sation under Work Hours Act of 1962, 5 U.S.C. 5544, for any part of 
employees scheduled hours of duty on holidays on which no work is 


HUSBAND AND WIFE 

Divorce 

Validity 

Foreign 

Although generally for purpose of paying quarters allowances (BAQ) 
to members of uniformed services who remarry after obtaining Mexican 
divorce, judicial determination of validity of second marriage is required 
under laws of jurisdiction where marriage is performed, Rosenstiel v. 
Rosenstiel, 16 N.Y. 2d 64, 209 N.E. 2d 709, has been regarded as con- 
stituting judicial determination for cases falling squarely within that 
case, and, therefore, officer who prior to Sept. 1, 1967, effective date of 
revision of New York State divorce law, remarried in State of N.Y. 
would be entitled to BAQ, if one of parties was domiciled in State, 
but Rosenstiel decision having no application in jurisdictions other than 
N.Y. State, if marriage occurred outside State, officer would not be 
entitled to BAQ, even if one of parties had been N.Y. domiciliary. How- 
ever, after Sept. 1, 1967, because of uncertainty of see. 250 added to 
Domestic Relations Law, Rosenstiel case no longer will be viewed as 
constituting judicial determination of validity of Mexican divorce 286 
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INDIAN AFFAIRS 
Employees 
Training 
Transportation and per diem expenses 
Bureau of Indian Affairs authorized under 5 U.S.C. 4109 to pay 
necessary expenses of training employees pursuant to sec. 4105 may in 
negotiating fixed price contract with university to design and coordinate 
educational workshops to be subcontracted, and to perform all adminis- 
trative functions of program, provide for contractor to pay transporta- 
tion cost and per diem of Bureau participants in workshops. However, 
as amounts payable to contractor for travel expenses and per diem may 
not exceed amounts that would be directly payable to employees under 
5 U.S.C. 4109(a), reimbursement to contractor should be on actual 
expense basis, and amounts reimbursed charged to fiscal year appropria- 
tion available at time travel expenses were incurred by employees 
INSANE AND INCOMPETENTS 
Military personnel 
Hospitalization, etc., in veterans facilities 
Death while hospitalized 
Retired pay disposition 
Ruling in Berkey v. U.S., 176 Ct. Cl. 1, that amount of accumu- 
lated retired pay withheld pursuant to 38 U.S.C. 3203(a)(1) from retired 
officer of uniformed services adjudicated incompetent who died intestate 
while receiving care in Veterans Hospital may be paid to decedent’s son 
will be followed by Comptroller General as court’s construction that 
sec. 3203(b)(1), barring payment of accumulated lump sum in event of 
incompetent’s death, has no application to payment of retired pay—not 
considered gratuity—to members of immediate family of decedent, 
eliminates discrimination, and results in uniform disposition of accumu- 
lated retired pay withheld under 38 U.S.C. 3203(a)(1) from both com- 
petent and incompetent retired members. Application suspended by 
B-156913, June 24, 1968, unpublished decision 
Under ruling in Berkey v. U.S., 176 Ct. Cl. 1, that retired pay withheld 
pursuant to 38 U.S.C. 3203(a)(1) from retired member of uniformed 
services adjudged incompetent who died while receiving care in Veterans 
Hospital is payable to members of immediate family of decedent as 
forfeiture provisions of 3203(b)(1) are inapplicable to withheld retired 
pay, considered earned compensation and not gratuity, retired pay is 
for distribution under 10 U.S.C. 2771, as there is no basis for distinguish- 
ing between cases involving competent or incompetent retired member. 
Therefore distribution of withheld retired pay in both categories—com- 
petent and incompetent—should be on same basis, and claims similar 
to Berkey case handled as indicated in 40 Comp. Gen. 666; and 41 id. 218 
is reversed. Application suspended by B~156913, June 24, 1968, unpub- 
lished decision 
Retired pay 
The 50 per centum reduction in retired pay of incompetent members 
of uniformed services required by 38 U.S.C. 3203(a)(1) after 6 months 
of Veterans Admin. hospital care continues upon discharge from hos- 
pitalization after receiving maximum hospital benefits at VA hospital 
to enter either convalescent center or private nursing home operating 
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INSANE AND INCOMPETENTS—Continued 
Military personnel—Continued 
Hospitalization, etc., in veterans facilities—Continued 
Retired pay—Continued 
under contract with Administration, care given members “at expenses 
of U.S.” coming within meaning of “institutional or domiciliary care 
furnished by Veterans Admin.” as contemplated by sec. 3203(a)(1), and 
no retired pay having been paid members during period of convalescent 
or nursing care, payment of one-half retired pay due incompetents may 
be made to persons designated to recei ve payment 
INSURANCE 
Car rentals 
Collision damage waiver 
Employee who incident to official business rented automobile which 
he obtained by use of Govt. credit card, and who under rental agreement 
is required to pay $100 for damages to vehicle which occurred without 
negligence on his part may be reimbursed expenditure absent adminis- 
trative requirement that he purchase collision damage waiver, and on 
basis of general policy of Govt. not to carry insurance, and in absence 
of administrative instructions in matter, employee is not considered to 
have failed to use reasonable discretion contemplated in 35 Comp. Gen. 
553 when he did not apply for damage waiver 
Life 
Civilian employees. (See Officers and Employees, life insurance) 
INTERIOR DEPARTMENT 


National Park Service 
Christmas cards 


Rule that seasonal greeting cards constitute personal expense to 
Govt. personnel is not changed by fact that names of officers and 
employees sending cards are not included and nothing attached to cards 
indicates compliments of any individual, nor is personal nature of cost 
of cards changed because trust fund rather than appropriated funds is 
charged. Therefore, cost of printing and mailing seasonal greeting cards 
by National Park Service personnel is expense that is not chargeable 
to ‘Fund 14X8037 National Park Service, Donations,’’ receipt account 
in trust fund series established for deposit of cash accepted as donations 
under 16 U.S.C. 6 for purposes of national park and monument system- 

LEASES 
Repairs and improvements 
Limitations 
Rule 

Construction of Veterans Admin. (VA) hospital adjacent to university 
medical school on land leased from university on long-term basis at 
nominal rental may not be approved under rule that appropriated funds 
may not be used for permanent improvement of privately owned prop- 
erty in absence of express statutory authority, neither 38 U.S.C. 5001 
nor 5012(b) in providing for acquisition of sites and space to implement 
purposes of sections authorizing construction of hospitals or any per- 
manent type of improvement on leased property, and use of term 
“otherwise” in sec, 5001 relating to sites for construction of VA hospitals 
is interpreted to mean acquisition of not less than fee interest in land 
and to cover situations which do not precisely come within enumerated 
means of acquiring land that is prescribed in section 
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Repairs and improvements—Continued 

Limitations—Continued 

Rule—Continued 

Funds appropriated to Veterans Admin. (VA) for construction of 
hospital adjacent to medical school of university may not be used to 
defray portion of cost of constructing parking structure by university 
in return for contractual right to use stipulated number of parking 
spaces, nor may VA lease land from university to construct parking 
facility, amendment of 38 U.S.C. 5004 although designed to overcome 
45 Comp. Gen. 27, respecting disposition of parking fees not affecting 
conclusion that VA funds may not be used to obtain parking facilities 
valued in excess of $200,000, by construction or lease without specific 
approval by appropriate congressional committees 


LEAVES OF ABSENCE 


Civilians on military duty 

Excess leave 

Granting of excused absence under 5 U.S.C. 6323 without loss of pay 
or charge to leave for days civilian employees of Govt. are on active 
duty as military reservists or as members of federalized National Guard 
units may not exceed 15 days in calendar year authorized by section, 
authority of heads of agencies to excuse employees without loss of pay 
or charge to leave for nonfederalized State National Guard duty not 
extending to sec. 6323 duty. Therefore, proposed bulletin to effect that 
employee absent on military duty under sec. 6323 for emergency duties 
such as civil disorders for more than 15 days in calendar year may not be 


further excused from civilian position without loss of pay or charge to 
leave is recommended 
Lump-sum payments 

Rate at which payable 

Increases 

5 U.S.C. 5551 prescribing that lump sum leave payment shall equal 
pay employee would have received had he remained in service until 
expiration of annual leave, employee retired effective Apr. 30, 1968, 
who was separated from service after enactment of Pub. L. 90-206 is 
entitled to salary increase authorized by sec. 212 of act which will be- 


come effective with first pay period commencing after July 1, 1968. 
However, final adjustment in amount of lump sum leave payment due 
employee for period covered by new salary rate should not be made 


until effective date of new salary rates promulgated by President-_-_--- 
Termination prior to a holiday 


Payment of compensation for holiday on which no services are per- 
formed predicated on employee having been in pay status at close of 
business immediately preceding holiday, when employment relationship 
validly had been terminated by reason of resignation or retirement prior 
to holiday, former employee is not entitled to pay for holiday, nor is 
employee separated and entitled to lump-sum payment under 5 U.S.C. 
5551, in amount equal to pay he would receive had he remained in service 
until expiration of period covered by leave payment, whose period of 
projected annual terminal leave for lump-sum payment extended through 
close of business on July 3, 1967, entitled to compensation for July 4 


313-968 O-69—58 
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LEAVES OF ABSENCE—Oontinued 
Lump-sum payments—Continued 
Transfers 
Positions exempt from leave act 
Employee who earned leave under 700 hour temporary appointment 
in which she worked regular tour of duty, upon conversion to temporary- 
intermittent position which is not subject to leave statute (5 U.S.C. 6301, 
et seq.), but under which she retains same title and grade, may receive 
lump sum leave payment under rule in 33 Comp. Gen. 85, 88, enunciating 
principle that employee may be paid for annual leave that is not legally 
transferable. Principle in 37 Comp. Gen. 523 that lump sum leave pay- 
ment may not be made unless separation actually takes place is applicable 
only to situations involving continuing programs under which employees 
are required to return to full-time employment after period of intermit- 
tent employment 
Military personnel 
Lost time periods 
Enlisted man restored to duty to make up lost time as provided by 
10 U.S.C. 972, having resumed his obligated service contract, his enlist- 
ment extends beyond normal expiration term of service to include make 
good days and, therefore, fixes new termination date, though period of 
confinement may have commenced during extended period. However, 
restoration to duty status to make up lost time does not continue in- 
definitely when status changes from duty to confinement, whether 
pretrial or purusuant to court-martial sentence. Therefore, member 
placed in pretrial confinement during make good lost time period extend- 
ing from date enlistment expired, August 26, 1965, to adjusted expiration 
date, Dec. 24, 1965, is not entitled to pay and allowances subsequent to 
new termination date. 37 Comp. Gen. 488, modified 487 
Travel expenses. (See Travel Expenses, military personnel, leaves of 
absence) 
Without pay status 
Pay claims. (See Pay, absences without leave) 
Sick 
Recredit of prior leave 
Break in service 
Employee who between voluntary separation in 1953 from post in 
which he had accumulated sick leave and his reemployment in 1956 to 
position subject to Annual and Sick Leave Act of 1951, as amended, 5 
U.S.C. 6301, served under several temporary appointments on when- 
actually-employed basis during which time he was not subject to leave 
act, is entitled to recredit of sick leave accumulated prior to separation 
in 1953 as of date of reemployment in 1956, term “break in service’’ in 
sec. 30.702(a) of Civil Service Regs. providing for recredit of sick leave 
upon reemployment having reference to actual separation from Federal 
service. Therefore, any leave without pay (LWOP) charged to employee 
after reemployment may now be charged to recredited sick leave and 
employee paid for LWOP period from account to which balances of salary 
funds from prior years have been transferred 





MEDICAL TREATMENT 

Dependents of military personnel 

Escort duty 

Travel expenses 

Travel of members of uniformed services who act as escorts and accom- 
pany dependents to medical facilities is regarded under 10 U.S.C. 1040 
as travel on public business if directed by competent orders, and members 
are entitled to travel and transportation allowances in accordance with 
par. M6401 of Joint Travel Regs 

Transportation reimbursement 

Air Force officer stationed overseas whose wife under orders travels 
by privately owned automobile to and from hospital for medical treatment 
may not be paid mileage allowance for round-trip transportation, re- 
imbursement under 10 U.S.C. 1040 and par. M7107, Joint Travel Regs. 
being limited to actual expenses, whether dependent travels alone or 
with attendant, absent specific authorization for commuted payments, 
such as mileage, monetary allowances in lieu of transportation, or per 
diem. Member who transports dependent to medical facility in his pri- 
vately owned vehicle for which he is entitled to travel allowance would 
not be entitled to additional amount on behalf of dependent, travel 
allowance being in lieu of actual expenses 
Military personnel 

After expiration of enlistment 

Pay. (See Pay, after expiration of enlistment, hospitalization and . 
and medical care) 

Officers and employees 

Immunization against diseases 

Under 5 U.S. Code 7901, authorizing head of agency to establish 
health service programs by contract or otherwise, within limits of 
available appropriations if in interest of U.S., immunization against 
specific diseases without charge to employee may be approved, section 
7901(c)(4) prescribing preventive programs relating to health, upon 
recording, pursuant to Budget Bur. Cir. No. A-72, by appropriate 
official of reasonable basis to support determination for immunization 
of employees. However, probability of substantial savings to Govt. 
through preventing loss or impairment of services is more evident in 
case of influenza immunizations than immunizations for tetanus and 


Refreshments 

Cost of serving coffee or other refreshments at meetings is not “‘neces- 
sary expense’’ contemplated by that term as used in appropriation acts, 
and unless specifically made available, appropriations may not be 
charged with cost that is considered in nature of entertainment. Al- 
though this rule also applies to purchase of equipment used in preparing 
refreshments, small amount expended by agency to purchase coffee- 
makers, cups, and holders for use in serving coffee at meetings designed 
to improve management relationships will not be questioned in view of 
administrative belief interests of Govt. will be promoted through use 
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MILEAGE 
Actual expenses 
Travel by privately owned conveyances 
Boats 
Employee who is authorized to travel by common carrier incident to 
official change of station moves at his expense by privately owned boat, 
although not entitled to reimbursement on mileage allowance basis 
under sec, 3.5 of Standardized Govt. Travel Regs., absent reference to 
boat travel in 5 U.S.C. 5704 prescribing payment of mileage allowance 
for official travel by privately owned conveyances, is, however, entitled 
to reimbursement of actual expenses pursuant to 5 U.S.C. 5706, and 
upon furnishing information of amount of gas and oil consumed in 
traveling to new duty station, employee may be reimbursed on actual 
expense basis in amount not to exceed cost of common carrier trans- 
portation, as provided in sec. 3.5a of travel regulations 
Military personnel 
As being in lieu of all other expenses 
Sufficiency of allowance 
Insufficiency of mileage allowance paid to member of uniformed 
services for travel on day of arrival at overseas permanent duty station 
to cover expenses of hotel accommodations provides no basis to amend 
par. M4303-2c(4) of Joint Travel Regs. to authorize payment of tem- 
porary lodging allowance for day of arrival without regard to mileage 
entitlement. Both allowances designed for same purpose—mileage 
allowance rate including lodging and subsistence—payment of both 
allowances for same day would constitute double allowance 
Reimbursement to member of uniformed services for hotel expenses 
incurred on day of arrival at overseas permanent station may not be 
authorized by amendment to par. M4303-2c(4) of Joint Travel Regs. 
to provide payment of temporary lodging allowance or mileage, which- 
ever is greater. Member in travel status on day of arrival at overseas 
station is only entitled to travel allowances on that day, entitlement to 
temporary lodging allowance, considered a permanent station allowance, 
commencing day after arrival and, therefore, waiver of mileage entitle- 
ment by member would not operate to entitle him to temporary lodging 
allowance on day of arrival 
Mixed modes of transportation 
Carrier mileage v. highway distance 
Although par. M7003~3a of Joint Travel Regs., prescribing that 
when travel of dependents of members of Uniformed services is performed 
entirely or in part by privately owned conveyances, official highway dis- 
tance is official distance for mileage payment purposes does not contain 
provision similar to that in par. M4155-2a, providing that mode of trans- 
portation used by member between duty station and local common 
carrier terminal may be disregarded in determining whether travel is 
performed by common carrier, in computing mileage payments for 
travel by identical means, no distinction between member and dependents 
is required, However, where incident to permanent change of station, de- 
pendents travel by privately owned conveyance to air terminal that is 
not local common carrier terminal for old duty station, member is not 
entitled to mileage allowance based on official carrier mileage, but only to 
payment on basis of official highway distance 
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MILEAGE—Continued 
Military personnel—Continued 
Release from active duty 
Last duty station outside of United States 
Constructive costs 
Member of uniformed services separated overseas for own con- 
venience who returns to U.S. within 1 year by way of different port of 
debarkation than one from which he elected to receive travel allowances 
prescribed by M4159-5b of Joint Travel Regs. when “‘no travel” is per- 
formed incident to separation is not entitled to additional mileage, 
travel allowance having been fixed upon members’ election of con- 
structive costs. Therefore, member having been paid mileage from last 
overseas duty station to nearest port of embarkation and from nearest 
port of debarkation to place to which he elected to receive travel allow- 
ances, is not entitled to mileage adjustment on basis he traveled greater 
distance from port of debarkation used than distance for which he was 
paid mileage 
Travel by privately owned automobile 
Dependents 
More than one automobile 
Advance travel 
Employee whose dependents, prior to effective date of his transfer, 
travel to his new duty station by privately owned automobile to enroll 
children in full-school term at new station, having been paid 12 cents per 
mile for his travel by automobile may be authorized additional reim- 
bursement at rate of 4 cents per mile under par. C6156, Joint Travel 
Regs., which provides 16 cents per mile for use of two automobiles, not- 
withstanding regulations do not contain example involving family 
traveling earlier than employee, advanced travel for purpose of school 
enrollment having been administratively approved as acceptable reason 
for authorizing use of two automobiles 
Travel by privately owned boat 
Common carrier cost limitation 
Employee who is authorized to travel by common carrier incident to 
official change of station moves at his expense by privately owned boat, 
although not entitled to reimbursement on mileage allowance basis un- 
der sec. 3.5 of Standardized Govt. Travel Regs., absent reference to 
boat travel in 5 U.S.C. 5704 prescribing payment of mileage allowance 
for official travel by privately owned conveyances, is, however, entitled 
to reimbursement of actual expenses pursuant to 5 U.S.C. 5706, and 
upon furnishing information of amount of gas and oil consumed in 
traveling to new duty station, employee may be reimbursed on actual 
expense basis in amount not to exceed cost of common carrier trans- 
portation, as provided in sec. 3.5a of travel regulations 
MILITARY PERSONNEL 
Annuity elections for dependents. (See Pay, retired, annuity elections 
for dependents) 
Cadets, midshipmen, etc. 
Dependents’ transportation. (See Transportation, dependents, mili- 
tary personnel, cadets, midshipmen, etc.) 
Service credits. (See Pay, service credits, cadet, midshipman, etc.) 
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MILITARY PERSONNEL—Continued 

Cadets, midshipmen, etc.—Continued 

Status 

Training under hostile fire 

Cadets and midshipmen of Academies who are not members of uni- 
formed services within purview of 37 U.S.C. 101(23) and who are paid 
pursuant to sec. 201(c) at rate of 50 percent of basic pay of commis- 
sioned officer in pay grade O-1 with 2 or less years of service computed 
under sec. 205, if sent to Vietnam for orientation and training would not 
be entitled to hostile fire pay prescribed by sec. 310(a), rule in 30 Comp. 
Gen. 31 concerning flight pay to effect that special pay is dependent 
upon status of entitlement to basic pay, applying equally to hostile fire 
pay entitlement. 
Chief of Staff 

Term expiration and retirement 

A major general in Regular Army advanced to grade of general under 
10 U.S.C. 3034(b) without vacating Regular grade, upon appointment 
on July 3, 1964, for not more than 4 years as Chief of Staff, who is eligible 
for voluntary retirement under sec. 3918 and is also subject on July 12, 
1968 to mandatory retirement provisions of sec. 3923, reverts to perma- 
nent grade of major general on active list following expiration of term 
as Chief of Staff on July 2, 1968, if not reappointed, and in view of 10 
U.S.C. 1404 and Uniform Retirement Date Act (5 U.S.C. 8301), if 
officer is not placed on retired list on July 1, 1968, or sooner, effective 
date of retirement for other than disability may not be earlier than 
Aug. 1, 1968 

Army Chief of Staff whose 4-year statutory period of service expires 
July 2, 1968, upon application for retjrement in June 1968 and place- 
ment on retired list effective July 1, 1968, under 10 U.S.C. 3918, would 
be entitled to receive retired pay computed in accordance with footnote 
1, Formula B, 10 U.S.C. 3991, at highest rate of basic pay applicable to 
him while serving as Chief of Staff—rate in effect June 30, 1968— 
whether or not that rate is greater or less than basic rate applicable on 
date of retirement that is authorized in footnote 2 of section 

Upon retirement effective July 1, 1968, an Army Chief of Staff whose 
appointment to 4-year term on July 3, 1964 expires July 2, 1968, may 
be recalled to active duty in his retired grade pursuant to 10 U.S.C. 
3504, assuming confirmation under 10 U.S.C. 3962, to complete 4-year 
term as Chief of Staff, and may be paid as Chief of Staff for July 1 and 2, 
1968, and officer when released from such active duty will be entitled 
to recompute retired pay under method prescribed in 10 U.S.C. 1402(a) - 
Civilian service employment 

Incompatibility with active military service 

Fee-basis medical services rendered to an eligible veteran for dis- 
abilities identified on an Outpatient Medical Treatment Identification 
Card by military physician on active duty with Armed Forces who is 
engaged in limited medical practice after hours with permission of his 
commanding officer may not be paid by Veterans Administration in 
absence of statutory authority under rule that concurrent Federal 
civilian employment and active duty military service are incompatible - 
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MILITARY PERSONNEL—Continued 
Deceased 
Estates. (See Decedents’ Estates, pay, etc., due military personnel) 
Dependents 
Annuity elections options. (See Pay, retired, annuity elections for 
dependents) 
Death 
Household goods disposition 
Authority in par. M8303-2 of Joint Travel Regs. entitling member of 
uniformed services stationed overseas on date of death of sole or all 
dependents who had resided with him overseas to nontemporary storage 
of household goods, not to exceed prescribed weight limitation, until 
date of his next arrival in the U.S. for permanent duty may not be 
extended to member located at permanent duty station in U.S. at time 
of death of sole or all dependents. Regulation promulgated pursuant to 
unusual or emergency circumstances provision of 37 U.S.C. 406(e) 
having been superseded by subsec. 406(h) relating to individual move- 
ment of dependents and effects from overseas areas, regulation may not 
be amended to apply to members on duty in U,S_...-.--.--- ~~. ee 
Dislocation allowance. (See Transportation, dependents, military 
personnel, dislocation allowance) 
Education 
Transportation 
Unavailability of high school facilities to child of member of uniformed 
services 2 years after member who on 3 year overseas assignment was 
aware of lack prior to departure is not unusual or emergency circum- 
stances contemplated by 37 U.S.C. 406(e) for advance transportation of 
dependents, and par. M7103-2(5) of Joint Travel Regs. may not be 
construed other than authority for advance return of dependents to 
U.S. upon certification by overseas commander that lack of educational 
facilities or housing was beyond control of member and condition arose 
after dependents departure for overseas duty station, nor regulations 
amended, either under 37 U.S.C. 406(e) regarding unusual or emergency 
conditions or sec. 406(h) providing for advance travel when in best 
interests of member or dependents and U.S., to authorize advance 
return of. children where lack of educational facilities was known before 
departing for overseas station 
Proof of dependency for benefits 
Children 
Divorced daughter of officer of uniformed services under 21 years of 
age who has custody of minor child with obligation to support and care 
for child without any assistance from husband, and who resides and is 
dependent on her father for support is a ‘‘dependent”’ of officer within 
meaning of term as used in 37 U.S.C. 401 and, therefore, he is entitled 
to a station allowance increase 
Transportation. (See Transportation, dependents, military personnel) 
Disability retired pay. (See Pay, retired, disability) 
Divorce. (See Husband and Wife) 
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MILITARY PERSONNEL—Continued 

Dual payments 

Allowances 

Insufficiency of mileage allowance paid to member of uniformed serv- 
ices for travel on day of arrival at overseas permanent duty station to 
cover expenses of hotel accommodations provides no basis to amend 
par. M4303-2c(4) of Joint Travel Regs. to authorize payment of 
temporary lodging allowance for day of arrival without regard to mileage 
entitlement. Both allowances designed for same purpose—mileage 
allowance rate including lodging and subsistence—payment of both 
allowances for same day would constitute double allowance 

Reimbursement to member of uniformed services for hotel expenses 
incurred on day of arrival at overseas permanent station may not be 
authorized by amendment to par. M4303-2c(4) of Joint Travel Regs. 
to provide payment of temporary lodging allowance or mileage, which- 
ever is greater. Member in travel status on day of arrival at overseas 
station is only entitled to travel allowances on that day, entitlement to 
temporary lodging allowance, considered a permanent station allowance, 
commencing day after arrival and, therefore, waiver of mileage entitle- 
ment by member would not operate to entitle him to temporary lodging 
allowance on day of arrival 

Hazardous duty 

Qualified parachute riggers in jump status who are part of unit as- 
signed mission involving development, testing, and evaluation of para- 
chutes and related equipment do not perform multiple hazardous duties 
to entitle them to flight pay prescribed in 37 U.S.C. 301(e) in addition 
to parachute pay. The in-flight duties of members who load, inspect, rig, 
drop, and study experimental equipment are not related to aircrew 
duties within meaning of 37 U.S.C. 301(a)(1) and (4), and members 
neither performing two or more hazardous duties simultaneously or in 
rapid succession are not entitled to retain dual hazardous pay received 
for aviation and parachute duties, and, therefore, erroneous flight pay- 
ments made to them should be recovered 
Enlistments. (See Enlistments) 
Erroneous payments. (See Payments, erroneous, military pay and 

allowances) 
Extraordinary heroism 

Additional retired pay. (See Pay, retired, combat citations) 
Family allowances. (See Family Allowances) 
Gratuities. (See Gratuities) 
Household effects 

Storage. (See Storage, household effects, military personnel) 

Transportation. (See Transportation, household effects, military 

personnel) 

Leave. (See Leaves of Absence, military personnel) 
Mileage. (See Mileage, military personnel) 
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MILITARY PERSONNEL—Continued 

Missing, interned, etc., persons 

Dislocation allowance to relocate dependents 

Entitlement to payment of dislocation allowance authorized by 37 
U.S.C. 407, predicated on orders directing permanent change of station 
for members of uniformed services, determination that member in active 
service is in missing status is not proper basis to authorize payment of 
dislocation allowance under sec. 554, which only authorizes travel and 
transportation of dependents and household and personal effects of 
member who is in missing status. Therefore, dependents of members 
missing in action, who are issued travel orders under 37 U.S.C. 554 in- 
cident to member’s missing status and not because of member’s per- 
manent change of station, may not be paid dislocation allowance, whether 
or not they had relocated their households incident to member’s per- 
manent change of station to restricted area 
Orders. (See Orders) 
Pay. (See Pay) 
Per diem. (See Subsistence, per diem, military personnel) 
Promotions 

Pay. (See Pay, promotions) 
Quarters allowance. (See Quarters Allowance) 
Reenlistment bonus. (See Gratuities, reenlistment bonus) 
Reserve Officers’ Training Corps 

Programs at educational institutions 

Employment of retired members 

Retired member of uniformed services performing instructional and 
administrative duties pursuant to 10 U.S.C. 2031(d) in connection with 
Junior ROTC program who had waived military retired pay in order to 
have military service added to Federal civilian service to obtain greater 
civil service retirement annuity is entitled under sec. 2031(d) (1) to differ- 
ence between military retired pay to which he would be entitled but for 
waiver and active duty pay and allowances he would receive if ordered 
to active duty, even though difference when added to member’s civil 
service retirement annuity exceeds active duty pay and allowances he 
would receive if ordered to active duty, member’s waiver not changing 
qualification for employment in ROTC program, nor barring him from 
participation in program, and, therefore, “retired pay’”’ he would be en- 
titled to but for waiver is within contemplation of term as used in 10 
U.S.C, 2031(d) 
Reservists 

Inactive duty training, etc. 

Return to civilian occupation while disabled 

Non-Regular member of Armed Forces who is disabled by injury in- 
curred while performing active duty training may continue to receive pay 
and allowances authorized by 37 U.S.C. 204(g)-(i) when he resumes 
civilian occupation, upon determination, preferably by service medical 
personnel and made in accordance with standards established for regular 
members, that injury precludes reservist from performing normal mili- 
tary duties of grade or rank, notwithstanding member is awaiting final 
action on retirement proceedings, or that he did not resume normal 
civilian occupation but because of disability took other employment---- 
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MILITARY PERSONNEL—Continued 
Retired 
Civilian and military benefits 
Service credits. (See Pay, service credits, dual benefits, civilian and 
military retired benefits) 
Civilian service 
Double compensation. (See Compensation, double, concurrent mili- 
tary retired and civilian service pay) 
National Guard service 
Regular and Reserve retired lists 
To transfer retired Regular Army officers who have completed service 
as State Adjutants General or Assistant Adjutants General, and are 
federally recognized in Reserve general officer grades, to Retired Reserve 
would create anomalous situations of having officers on two separate 
retired lists, namely, Regular Army retired list and Retired 
Reserve list, a situation not within contemplation of 10 U.S.C. 1374(b), 
3352(a), and 3375. Therefore, absent statutory authority to transfer and 
fix rights of transferred officers so as to make one retired status compat- 
ible with other, officers may not hold two retired statuses simultaneously. 654 
Pay. (See Pay, retired) 
Retirement 
Active duty continued 
Service credits. (See Pay, service credits, active duty after retire- 
ment) 
Chief of Staff 
Rank and effective date 
A major general in Regular Army advanced to grade of general under 
10 U.S.C. 3034(b) without vacating Regular grade, upon appointment 
on July 3, 1964, for not more than 4 years as Chief of Staff, who is 
eligible for voluntary retirement under sec. 3918 and is also subject 
on July 12, 1968 to mandatory retirement provisions of sec. 3923, 
reverts to permanent grade of major general on active list following 
expiration of term as Chief of Staff on July 2, 1968, if not reappointed, 
and in view of 10 U.S.C. 1404 and Uniform Retirement Date Act (5 
U.S.C. 8301), if officer is not placed on retired list on July 1, 1968, 
or sooner, effective date of retirement for other than disability may not 
be earlier than Aug. 1, 1968 
Eligibility determinations 
Dual use of service credits 
An officer of Public Health Service who receives credit for prior 
service in Navy and Naval Reserve to determine eligibliity for retire- 
ment under 42 U.S.C. 212(a)(3) and to compute retired pay may not 
upon reaching 60 years of age have same period of Navy and Naval 
Reserve service considered in determining eligibility to retired pay 
benefits under 10 U.S.C. 1331, absent specific statutory authority. 
The dual use of service credits would be inconsistent with pattern of 
retirement legislation, and neither 10 U.S.C. 1336, authorizing considera- 
tion of service credited for retirement purposes in determining eligibility 
for benefits enumerated in section, nor any other law would permit 
dual use of Navy and Naval Reserve service to provide concurrent 
payments of retired pay from Navy and Public Health Service 
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MILITARY PERSONNEL—Continued 

Retirement—Continued 

Separation point elected by retiree 

Member of uniformed services who upon retirement is separated for 
his convenience at activity other than appropriate place of separation, 
pursuant to proposed revision of par. M4157—1 of Joint Travel Regs. 
(JTR), may be paid travel allowances for distance from last duty station 
to elected separation activity and then to home of selection not to exceed 
distance from last duty station to home of selection via separation 
activity at which he normally would be retired, subject to limitations 
in par. M4158-2, JTR, that member who is retired from service may 
elect his home and receive travel allowances thereto from last duty 
station provided travel to selected home is completed within 1 year 
after termination of active duty, and provided advance payment of 
travel allowances is not authorized 

Temporary retired list removal 

Requirements for retirement 

Members of Regular components of Army and Air Force subject to 
removal from temporary disability retired list upon determination of 
“fit-for-duty” who without return to active duty desire to retire— 
airmen or enlisted men for length of service under 10 U.S.C. 8914 or 
3914, commissioned or warrant officers pursuant to secs. 8911, 3911, 
or 1293, or mandatory provisions of Title 10 for age or length of service— 
may not without reenlistment or reappointment acquire new retirement 
status and have retired pay computed according to applicable law in 
force on effective date of retirement, retired status of member terminat- 
ing upon removal from temporary disability retired list for other than 
transfer to permanent disability retired list or separation from service, 
he has no active status and must be either reappointed or reenlisted as 
provided in 10 U.S.C. 1211 to establish eligibility for retirement 

Reappointment of Regular Air Force and Regular Army commis- 
sioned or warrant officers determined to be physically fit to perform 
duties of office, grade or rank whose names are removed from temporary 
disability retired list for sole purpose of being retired is contrary to 
provisions of 10 U.S.C. 1211(a) (1) and (2), and absent authority for 
reappointment of officers who have not been recalled and who contem- 
plate no active duty, employment of officers in civilian capacity in 
Federal Govt. and payment to them from either appropriated or 
nonappropriated funds for civilian position is not contemplated by law-- 
Saved pay 

Temporary promotions. (See Pay, promotions, temporary, saved pay) 
Separation 

Election of separation point 

Proposed revision of par. M4157-1, Joint Travel Regs., to permit 
members of uniformed services to be transferred to and separated from 
service at place of own choosing and for own convenience as alternative 
to separation from place prescribed by regulation, and to travel from 
alternate separation point to home of record or place from which called 
to active duty may be adopted, revision adequately protecting public 
interest by limiting cost to Govt. for travel and per diem to cost from 
member’s last permanent duty station to appropriate separation activity. 
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MILITARY PERSONNEL—Continued 
Separation—Continued 
Election of separation point—Continued 
However, no per diem payable to member at last permanent duty station 


for period of processing separation, no per diem would be payable at 
alternate separation center elected by member 
Service credits 


Pay. (See Pay, service credits) 
Severance pay. (See Pay, severance) 


Six months’ death gratuity. (See Gratuities, six months’ death) 
Station allowances. (See Station Allowances, military personnel) 
Station changes 


Effective date. (See Orders, effective date) 
Storage of household effects. (See Storage, household effects, military 
personnel) 
Survivorship benefits. (See Pay, retired, annuity elections for dependents) 
Temporary lodging allowances. (See Station Allowances, military person- 
nel, temporary lodgings) 
Training 
Civilian schools 
Eligibility 
A U.S. Military Academy 1967 graduate, considered member of 
Regular Army pursuant to 10 U.S.C. 3075(b) (2), who on convalescent 
leave because of injuries incurred while on temporary detail is receiving 
full pay and allowances from Academy, is not eligible under par. 4(a) 


Army Regs. 621-5 for financial assistance provided active duty personnel 


to attend civilian school or college, as the cadet, neither enlisted man 
nor warrant officer, is unable to qualify for assistance as commissioned 
officer, for until physical condition is determined and he is commissioned 
there is no assurance he would be able to meet the at least 2 years active 
service after completion of training requirement imposed on commis- 
sioned officers of uniformed services 
Travel expenses. (See Travel Expenses, military personnel) 
Veterans. (See Veterans) 
MISCELLANEOUS RECEIPTS 

Special account v. miscellaneous receipts 

Court costs 

Court costs awarded National Labor Relations Board under Pub. L. 


89-507, approved July 18, 1966 (28 U.S.C. 2412), are for deposit into 
Treasury as miscellaneous receipts under 31 U.S.C. 484, absent au- 
thority in 1966 act or any other law making available for expenditure by 
Federal agency moneys derived from judgment for costs awarded to 
U.S. pursuant to 1966 act. 

Penalty charges 

Dishonored checks 

Although generally penalty charges collected by Govt. of District of 
Columbia under Pub. L. 89-208 to cover cost of handling dishonored 
checks are, absent provision in law for disposition of funds, for deposit 
to credit of District, charges collected by District Unemployment 
Compensation Board are not. Since Board receives its administrative 
funds from Bur. of Employment Security, U.S. Dept. of Labor, pursuant 
to 42 U.S.C. 502, and returns unused grants to Bureau, cost of handling 
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MISCELLANEOUS RECEIPTS—Continued 
Special account v. miscellaneous receipts—Continued 
Penalty charges—Continued 
Dishonored checks—Continued 
dishonored checks is borne from Federal grant funds, and, consequently, 
penalty charges collected by Board are for deposit in Treasury as mis- 
cellaneous receipts of U.S., unless statutory authority is obtained to 


otherwise dispose of collections 


NATIONAL GUARD 

Federal or State status 

Retired Regular officers 

Status upon completion of guard services 

To transfer retired Regular Army officers who have completed service 
as State Adjutants General or Assistant Adjutants General, and are fed- 
erally recognized in Reserve general officer grades, to Retired Reserve 
would create anomalous situation of having officers on two separate 
retired lists, namely, Regular Army retired list and Retired Reserve list, 
a situation not within contemplation of 10 U.S.C. 1374(b), 3352(a), and 
3375. Therefore, absent statutory authority to transfer and fix rights of 
transferred officers so as to make one retired status compatible with 


other, officers may not hold two retired statuses simultaneously - - - - - * 


NATIONAL PARK SERVICE 

(See Interior Department, National Park Service) 
OFFICERS AND EMPLOYEES 

Appointments. (See Appointments) 


Attorneys 


Court admission fees 

Admission fee paid by Govt. attorney to practice before bar of U.S. 
Court of Appeals, required by court as arbiter of applicant’s qualifica- 
tions to practice before it, is personal to attorney, privilege being life one 
unless debarred regardless whether attorney remains in Govt. service, 
and because aside from capacity in which attorney serves Govt. he is also 
officer of court with obligations to court and public. Therefore, attorney 
on notice that nature of Govt. employment requires him to qualify before 
Federal courts including Supreme Court, as well as in State or other 
court, may not be reimbursed admission fee absent specific authority 
to charge appropriated funds for expense, 22 Comp. Gen. 460 reaffirmed__ 
Awards for suggestion, etc. (See Awards, suggestions, etc.) 
Baggage transportation. (See Transportation, baggage) 
Compensation. (See Compensation) 
Contributions from sources other than United States 

Acceptance 

Dept. of State officer who when administratively reimbursed travel 
expenses incurred incident to attending in official capacity American 
Bar Association’s National Institute on Marine Resources is not allowed 
$7.50 air insurance fee may not recover amount from contribution made 
to Dept. under 22 U.S.C. 809 to cover “actual’’ travel expenses of officer, 
and even if gift had not been conditioned, insurance cost personal to 
officer, Dept. could only accept reimbursement for cost of air insurance 
for its own benefit, and as Bar Association is not one of acceptable 
donors described in 26 U.S.C. 501(c) (3), officer may not under 5 U.S.C. 
4111 accept $7.50 as contribution from private source 
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OFFICERS AND EMPLOYEES—Continued 

Death or injury 

Disability compensation and retired pay 

Air Force sergeant who subsequent to retirement pursuant to 10 
U.S.C. 8914 is injured while employed as civilian by Govt. is not entitled 
to retired pay for period he receives disability compensation under 
Federal Employees’ Compensation Act of 1916, as amended, sec. 7(a) 
of act, 5 U.S.C. 8116(a), prohibiting concurreat receipt of civilian dis- 
ability compensation and military or naval retired pay, and provision 
in act of July 4, 1966, amending 1916 act to effect that receipt of retire- 
ment benefits will not impair employee’s right to disability compensation 
relating only to Federal civilian retirement programs, concurrent pay- 
ment of civilian disability compensation and military retired pay may 
not be authorized 
Debts to United States 

Wage Earners’ Plans 

Where U.S. is both debtor and creditor at time civilian employee or 
member of uniformed services files Ch. 13, Wage Earners’ Plan case, 
absent judicial determination to contrary, Govt.’s priority under 31 U.S.C. 
191, may be asserted in Ch. 13 Wage Earner’s time extension plan case, 
set-off to be accomplished in accordance with Title 4 of GAO Policy and 
Procedures Manual sec. 7520.10, unless wage earner is not insolvent. 
However, filing of Wage Earners’ Plan would, for purposes of set-off, be 
considered prima facie evidence of insolvency 
Dependents 

Status 

Brothers 

Definition of “‘immediate family” in sec. 1.2d of Bur. of Budget Cir. 
No. A-56 excluding relationship of brother, and employee may not be 
reimbursed for travel and transportation expenses incurred for brother 
incident to change-of-duty station, even though employee is sole source 
of brother’s support, and dependency is recognized for income tax and 
insurance purposes, attendance at Govt. school for dependents, and that 
employee might be held responsible in certain legal actions stemming 
from acts of brother 
Fees imposed by States 

Prohibition 

Fee imposed by Montana State Statute to certify Bur. of Reclamation 
water and waste water operators responsible for implementing Federal 
water pollution programs may not be paid by Bureau from appropriated 
funds, absent authority for payment of such fees in Federal Water 
Pollution Control Act, in view of principle, based on supremacy clause, 
Art. VI, cl. 2, of Constitution, that State cannot require Federal em- 
ployees to obtain licenses or permits in performance of official duties 
when they are engaged in occupations which are subject of State regula- 
tions applicable to general public 
Illness 

Travel expenses. (See Travel Expenses, illness) 
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OFFICERS AND EMPLOYEES—Continued 

Inventions 

Use by Government 

Adoption and use of employee’s invention prior to act of Sept. 1, 1954 
(5 U.S.C. 4501-4506), repealing and superseding 1946 incentive 
awards authority does not bar paying incentive award to employee, 
even though ordinarily statutes are not retroactively effective, 1954 act 
being continuation and expansion of 1946 act, inventions that arose 
during period covered by older act may be processed for awards under 
terms and conditions of 1954 act, which neither limits time for considera- 
tion of invention for award, nor limits award to sum authorized under 


Leaves of absence. (See Leaves of Absence) 
Liability 
Government losses 
Embezzlement 

Retainer pay of fleet reservist arrested and indicted for mail theft 
while employed as career substitute postal carrier is not subject to 
administrative set-off under 5 U.S.C. 5511, which authorizes involuntary 
withholding of civilian employee’s salary upon removal for cause, 
general rule being that retired or retainer pay is not subject to adminis- 
trative set-off without debtor’s consent and, therefore, sec. 5511 is 
applicable only to final pay due former member in his civilian position_- 
Life insurance 

Contributions 

Premium pay within term “basic pay” 

Retroactive collection of increased retirement and life insurance 
deductions to cover standby premium pay which was made part of 
base pay by Pub. L. 89-737, approved Nov. 2, 1966, and implemented 
by Civil Service Reg. on Mar. 3, 1967, may be waived for separated 
employees who are not annuitants, unless demand for increased benefits 
is made at some future time, but may not be waived for retirees and 
employees still on rolls who are entitled to increased benefits arising from 
inclusion of premium pay within term “basic pay” and, therefore, 
collection of deductions for premium pay received by retirees and current 
employees should be instituted to go back to effective date of act 

Premiums a personal expense 

Dept. of State officer who when administratively reimbursed travel 
expenses incurred incident to attending in official capacity American 
Bar Association’s National Insitutute on Marine Resources is not al- 
lowed $7.50 air insurance fee may not recover amount from contribution 
made to Dept. under 22 U.S.C. 809 to cover “‘actual’”’ travel expenses of 
officer, and even if gift had not been conditioned, insurance cost personal 
to officer, Dept. could only accept reimbursement for cost of air insurance 
for its own benefit, and as Bar Association is not one of acceptable donors 
described in 26 U.S.C. 501(c)(3), officer may not under 5 U.S.C. 4111 
accept $7.50 as contribution from private source 
Medical treatment. (See Medical Treatment, officers and employees) 
Mileage. (See Mileage) 

Military duty 
Leave. (See Leaves of Absence, civilians on military duty) 
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OFFICERS AND EMPLOYEES—Continued Page 
Moving expenses. (See Officers and Employees, transfers, relocation 
expenses) 
Nepotism 
Restrictions 
Leave replacement designated by fourth-class postmaster to perform 
his duties during his absence on sick or annual leave or on leave without 
pay has not been appointed or employed in civilian position within 
meaning of 5 U.S.C, 3110, which restricts making or advocacy of ap- 
pointment, employment, advancement, or promotion of relatives by 
public officials, leave replacement, not necessarily same person each 
time, not having been appointed to position postmaster continues to 
hold while on leave of absence, but only performing temporary service 
i EE aincknntaiicne bbentanabentipasnseosactnanaadawtt 636 
Restriction in 5 U.S.C. 3110(a)(3) to making or advocating of appoint- 
ment, employment, advancement, or promotion of nieces, nephews, 
uncles, aunts, brothers-in-law and sisters-in-law by public officials should 
be construed to also exclude spouses of such persons, notwithstanding 
legislative history of section evidences no such intent, as section imposing 
limitation or restriction should be construed in strict or limited sense.... 636 
Exception to restriction in 5 U.S.C, 3110 on appointment, employ- 
ment, advancement, or promotion made or advocated by public official 
of class of relatives enumerated in section applies only in situation in 
which public official after Dec. 15, 1967, undertakes or recommends such 
action for relative appointed by him prior to Dec, 16, 1967_.......--- 636 
Overtime. (See Compensation, overtime) 
Parking fees. (See Fees, parking) 
Per diem. (See Subsistence, per diem) 
Personal property damage, loss, etc. (See Property, private, damage, 
loss, etc., personal property) 
Photographs 
Cost reimbursement 
When use of employees’ photographs facilitates accomplishing pur- 
poses of Govt., general rule that cost of photographs of individual 
employees of Govt. is personal expense that is not chargeable to public 
funds in absence of definite indication as to necessity for expenditures 
in accomplishment of some purpose for which appropriation was made 
is not for application, therefore, cost of photographs distributed by 
area Director of Equal Employment Opportunity Commission (EEOC), 
not for personal publicity but to publicize activities and functions of 
agency constitutes proper charge against 1967 fiscal year funds appro- 
priated to EEOC, appropriation in affect at time photographs were 
taken, as publicity engendered by publication of photographs increased 
cooperation with agency and facilitated accomplishing its purposes- ---.- 321 
Post office employees. (See Post Office Department, employees) 
Privately owned automobiles 
Travel expenses. (See Travel Expenses, vehicles, use of privately 
owned) 
Relocation expenses. (See Officers and Employees, transfers, relocation 
expenses) 
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OFFICERS AND EMPLOYEES—Continued 

Resignation 

Acceptibility 

Administrative determination 

Although ordinarily when resignation of civilian employee is accepted, 
reason for resignation is also accepted, this does not mean reason for 
resignation is acceptable to Govt. for purpose of term ‘‘and acceptable 
to the department concerned” in sec. 1.3c(1), Bur. of Budget Cir. No. 
A-56. To permit payment of travel and transportation expenses of 
employee who failed to fulfill service agreement to remain in Govt. 
service for 12 months following effective date of transfer, agency con- 
cerned is required to make determination of acceptability of reason for 
resignation 

Voluntary v. involuntary 

Voluntary resignation in lieu of facing charges for misconduct by 
civilian employee within 12-month period he agreed in writing to remain 
in Govt. service following effective date of his transfer, unless separated 
for reasons beyond his control and acceptable to department concerned, 
is not resignation for ‘‘reason beyond his control’’ so as to make payment 
of transfer expenses he incurred, permissible under sec. 1.3c(1), Bur. of 
Budget Cir. No. A-56 
Retirement, (See Retirement, civilian) 
Service agreements 

Transfers. (See Officers and Employees, transfers, service agreements) 
Severance pay 

Compensation. (See Compensation, severance pay) 

Reemployment 

Deferred annuity effect on resumption of pay 

Employee involuntarily separated from service and awarded severance 
pay under sec. 9(b) of Pub. L. 89-301, who will be entitled to deferred 
civil service annuity at age 62, may be reemployed in temporary position 
not to exceed 1 year without entitlement to resumption of severance 
pay upon termination of temporary appointment being affected, not- 
withstanding he will reach 62 during period of temporary appointment 
and become entitled to immediate annuity at expiration of temporary 
appointment, employee not having satisfied requirements for annuity 
at time of involuntary separation, at which time entitlement to sever- 
ance pay was determined, he is not subject to prohibition in sec. 9(b) (4) 
to payment ef severance pay to persons entitled to immediate annuity 
upon separation. Therefore, employee is entitled to both deferred annuity 
and resumption of severance pay upon separation from temporary 


Resignation 

Payment of severance pay to employees who resigned because they 
were unable to accept reassignment to other areas upon agency reorga- 
nization of regional offices which resulted in excess of personnel in com- 
petitive positions need not be recovered if primary purpose of proposed 
transfers was to meet responsibility to employees rather than to agency, 
and advice to employees of proposed reduction in force, encouraging 
them to seek positions with other Govt. agencies, together with effort 
made by employing agency to seek positions in other areas in region for 


313-968 O-69—59 
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OFFICERS AND EMPLOYEES—Continued 
Severance pay—Continued 
Resignation—Continued 
employees, evidences administrative intent to make job offers to em- 
ployees rather than to reassign them without option to refuse reassign- 
ment, and that separations were involuntary and not removal for cause_ 56 
Withholding 
Pending disability retirement action 
Fact that employee was separated by reduction-in-force action on 
same day he applied for disability retirement affords no basis to with- 
hold payment of severance pay authorized in 5 U.S.C. 5595 pending 
action on disability retirement without employee’s consent. If employee 
does not consent after being informed that upon approval of retirement, 
annuity begins day following separation and he will be required to 
refund any severance pay received, absent approval of retirement appli- 
cation, payment of severance pay to former employee may be certified_-_ 
Training 
Transportation and/or per diem 
Expenses assumed by and reimbursed to contractor 
Bureau of Indian Affairs authorized under 5 U.S.C. 4109 to pay neces- 
sary expenses of training employees pursuant to sec. 4105 may in ne- 
gotiating fixed price contract with university to design and coordinate 
educational workshops to be subcontracted, and to perform all adminis- 
trative functions of program, provide for contractor to pay transporta- 
tion cost and per diem of Bureau participants in workshops. However, as 
amounts payable to contractor for travel expenses and per diem may not 
exceed amounts that would be directly payable to employees under 5 
U.S.C. 4109(a), reimbursement to contractor should be on actual ex- 
pense basis, and amounts reimbursed charged to fiscal year appropria- 
tion available at time travel expenses were incurred by employees 
Transfers 
Relocation expenses 
Appliances 
Transportation costs 
Household items used until time of departure from old duty station 
are not items of property contemplated by sec. 1.2h of Bur. of Budget Cir. 
No. A-56, which precludes from term “household goods and personal 
effects’ items intended for resale or disposal. Therefore, employee who, 
after moving stove and air-conditioners incident to official change of 
station, disposes of them as surplus to his needs may be reimbursed cost 
of transporting items to new duty station since items were part of house- 
hold for several years and in continuous use until he moved from old 
duty station 
Appraisal fees 
Employee who had obtained both Federal Housing Admin. (FHA) 
and Veterans Admin. (VA) appraisals incident to sale of residence at old 
duty station in order to facilitate sale of residence as the two appraisals 
were not interchangeable, having sold residence under FHA financing 
and received reimbursement for FHA appraisal, may not be reimbursed 
pursuant to sec. 4.2b of Bur. of Budget Cir. No. A-56 for cost of VA 
appraisal, absent authority for reimbursement of more than one appraisal 
fee incident to sale by employee of residence at former duty station, 
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OFFICERS AND EMPLOYEES—Continued 
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Transfers—Continued 
Relocation expenses—Continued 
' Appraisal fees—Continued 
one appraisal being considered sufficient to enable seller to determine 
oaking! PNG Ger Ein PNONINOE on 66 sc ced capeanscesnaecesanaseundecsce 
Death or separation of employee 
Reimbursement basis 
Where transferred employee prior to death or separation through no 
fault of his own and acceptable to agency incurred or became obli- 
gated for expenses in connection with purchase or sale of residence, reim- 
bursement under Pub. L. 89-516 and implementing regulations may be 
proper, but it is doubtful if reimbursement could be made where no 
expenses were incurred or binding obligations entered into prior to death 
or separation without fault of employee. Therefore, cases of this nature 
should be submitted for separate consideration. _........-.....------ 
Duty stations within United States requirement 
In view of requirement in sec. 2 of Pub. L. 89-516 and sec. 4.1(a) of 
Bur. of Budget Cir. No. A-56, that both old and new stations of trans- 
ferred employee must be located within 50 States, Dist. of Columbia, 
territories and possessions of U.S., Commonwealth of Puerto Rico, or 
Canal Zone to entitle him to reimbursement for expenses incurred in 
buying or selling residence, reimbursement may not be made to em- 
ployee for cost of selling residence in U.S. incident to change-of-duty 
station to foreign post of duty, nor may employee be reimbursed for 
residence purchase expenses upon reassignment to U.S_.....-..------ 
Term “within the continental United States’’ as used by Bur. of Budget 
in sec. 1.3¢(1) of Cir. No. A—56, and derived from sec. 28 of Administra- 
tive Expenses Act of 1946, as added by Pub. L. 89-516, may not be 
interpreted to mean “to and within the continental United States,” 
absent proper basis to justify interpretation._...........--.--------- 
Effective date 
Sales agreement prior to July 21, 1966 
Civilian employee who before reporting to new duty station on 
Aug. 26, 1966, and prior to effective date of Pub. L. 89-516, agreed to 
sell residence at old duty station and accepted deposit of “earnest 
money” with understanding balance would be paid upon transfer of 
title, is entitled to closing costs under Bur. of Budget Cir. No. A-—56, 
which provides for allowance of reimbursable expenses incurred on or 
after July 21, 1966, as sale of residence became final on Aug. 1, 1966, 
when settlement agreement was executed and title to residence trans- 
House purchase 
Closing charges 
If various financing costs incurred by civilian employees incident to 
permanent change of station in connection with purchase of dwelling 
and referred to as “placement fee,”’ “commission loan fee,’”’ or “origna- 
tion fee” are interchangeable terms for expense of originating and closing 
loan as distinguished from “points”—mortgage discounts—part of 
price for hire of money, fees are reimbursable under sec. 4.2d of Bur. of 
Budget Cir. No. A-56, which provides for reimbursement of fees for 
loan applications and lender’s loan origination, but not for reimburse- 
ment of mortgage discounts or “‘points’”’__...........----.----------- 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
House purchase—Continued 
Loan assumption fee 
Fee collected from veterans under 38 U.S.C. 1818(d) by Veterans Ad- 
ministration as condition precedent to guarantee of loan which was 
paid by employee incident to purchase of house in connection with 
transfer of duty station may be reimbursed to him as a fee or charge 
similar to loan application or lender’s loan origination fees within pur- 
view of sec. 4.2d, Bur. of Budget Cir. No. A-56, revised Oct. 12, 1966_. 
No house sold at old station 
Under Pub. L. 89-516 and implementing Bur. of Budget Cir. No. 
A-56, authorizing reimbursement of expenses in connection with either 
sale of residence at old station or purchase of dwelling at new official 
station within U.S., employee may be reimbursed expenses incurred in 
connection with change of official station if he does not sell residence at 
old station but purchases one at new station, or conversely if he incurs 
expenses incident to selling residence at old station but does not within 
allowable time limitation purchase residence at new station 
House sale 
Broker’s fee 
Fact that as agreed to beforehand licensed broker bought residence 
of transferred employee when difficulty was experienced in disposing of 
property does not preclude broker from collecting commission. Sec. 
4.2a of Bur. of Budget Cir. No. A-56 containing no restriction on payment 
of brokerage fee where broker purchases residence of transferred employee, 
absent use of inflated value in setting sales price, expense of commission— 
no greater than if residence had been purchased by third party—is 
reimbursable to employee whose settlement sheet reflects his proceeds 
were reduced by amount of commission 
Closing charges 
Civilian employee who before reporting to new duty station on Aug. 26, 
1966, and prior to effective date of Pub. L. 89-516, agreed to sell resi- 
dence at old duty station and accepted deposit of ‘‘earnest money’ 
with understanding balance would be paid upon transfer of title, is 
entitled to closing costs under Bur. of Budget Cir. No. A-56, which 
provides for allowance of reimbursable expenses incurred on or after 
July 21, 1966, as sale of residence became final on Aug. 1, 1966, when 
settlement agreement was executed and title to residence transferred_- 
No house purchased at new station 
Under Pub. L. 89-516 and implementing Bur. of Budget Cir. No. 
A-56, authorizing reimbursement of expenses in connection with either 
sale of residence at old station or purchase of dwelling at new official 
station within U.S.,,employee may be reimbursed expenses incurred 
in connection with change of official station if he does not sell residence 
at old station but purchases one at new station, or conversely if he 
incurs expenses incident to selling residence at old station but does 
not within allowable time limitation purchase residence at new station... 





INDEX DIGEST 


OFFICERS AND EMPLOYEES—Continued 

Transfers—Continued 

Relocation expenses—Continued 

House sale—Continued 
‘Official station’’ location requirement 

Although generally cost of selling residence not located at employee’s 
old official station or place from which he commutes on daily basis 
may not be reimbursed under authority of Pub. L. 89-516, exception 
to daily commuting rule may be made where employee cannot obtain 
residence for himself and family in location which permits commuting 
to work on daily basis. Therefore, employee who unable to find suitable 
housing at new duty station resides in bachelor quarters at that station 
and moves family 559 miles from old duty station to within 349 miles 
of new station to permit him to go home weekends, may be reimbursed 
upon further change-of-duty station for cost of selling residence located 
349 miles from station from which he is transferred. 

Miscellaneous expenses 

Civilian employee who incident to transfer from Utah to California 
sold his permanent type home at old duty station where he purchased 
new mobile home for use as living quarters at new duty station may be 
reimbursed use tax levied by State of California not as expense paid in 
connection with real estate transaction under sec. 4.2g of Bur. of Budget 
Cir. No. A-56, but as miscellaneous expense under sec. 3.1, which in 
authorizing reimbursement of use tax imposed on automobiles brought 
into some jurisdictions does not exclude reimbursement of use taxes on 
items other than automobiles. Therefore, use tax may be considered in 
determining amount of miscellaneous expenses allowance reimbursable 
under sec. 3 of Circular to employee 

Govt. agency acquiring services of overseas employee who incident 
to return to U.S. for separation and reemployment without break in 
service is entitled to reimbursement of travel expenses by both losing 
and acquiring agency in accordance with 46 Comp. Gen. 628 may, if 
transfer is not for convenience of employee, pursuant to sec. 2.5 of Bur. 
of Budget Cir. No. A-56, authorize payment of subsistence expenses 
incurred while occupying temporary quarters at new station, miscel- 
laneous expenses, and per diem for employee’s family incident to travel 
from residence to new duty station, not to exceed per diem payable for 
direct travel from old to new station 

Overseas employee under separation orders to place of residence 
which is more distant from overseas duty station than place at which 
he is employed without break in service after departure from overseas 
duty point is only entitled to reimbursement by losing agency for travel 
costs to place of residence. Although employee is not entitled to travel 
or transportation costs from residence to new duty station, no collection 
is required for costs paid to residence in excess of costs for direct travel 
from overseas to new station. Under Bur. of Budget Cir. No. A-56 
acquiring agency may pay miscellaneous expenses allowance and re- 
imburse employee for subsistence while occupying temporary quarters. 


However, no per diem allowance for travel time of employee’s family is 
allowable 
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OFFICERS AND EMPLOYEES—Continued Page 
Transfers—Continued 
Relocation expenses—Continued . 
Nonreimbursable F 
Voluntary resignation Hl 
Voluntary resignation in lieu of facing charges for misconduct by 
civilian employee within 12-month period he agreed in writing to remain 
in Govt. service following effective date of his transfer, unless separated 
for reasons beyond his control and acceptable to department concerned, 
is not resignation for “reason beyond his control’’ so as to make payment 
of transfer expenses he incurred, permissible under sec. 1.3c(1), Bur. 
of, Budget Gir: Nos AeGOcsis cusdacd werebies scudsde dese eu dé 503 
Overseas employees transferred to the United States 
Employees transferred from overseas duty stations to duty stations 
within continental U.S. by Dept. of Defense agencies, even though 
they do not agree to remain in Govt. service for 12-month period fol- 
lowing transfer are eligible for travel and transportation benefits pro- 
vided in Bur. of Budget Cir. No. A—56, sec. 1.3c of Circular containing 
statutory regulations with regard to transportation agreements not 
requiring execution of agreement, and although costs of house hunting | 
trip may not be authorized in connection with transfer to and from 
continental U.S., payment of subsistence while occupying temporary 
lodgings is not restricted but is allowable at discretion of agency; how- 
ever, payment of per diem for dependents and miscellaneous expense 
allowance are not subject to administrative discretion under terms of 
conteoline metilathen sii iin sod cided bussac ll dbbckctidvecucll wees 122 
Permanent residence requirement 
Trailer status 
Expenses incurred by employee for round trip travel between old 
and new official stations to locate lot of sufficient acreage on which to 
which to place double size housetrailer may be reimbursed to him 
under authority in sec. 2.4a, Bur. of Budget Cir. No. A-56, providing 
for reimbursement of traveling expenses incurred in “‘seeking per- 
manent residence quarters” at new station, sec. 9.le of regulations 
respecting transportation of housetrailers used as residence, recognizing 
that there may be payment of travel allowances under sec. 2.4 even 
though trailer used as residence at old station will continue to be 
employee’s residence at new station._..............-------.-------- 119 
Points 
If various financing costs incurred by civilian employees incident 
to permanent change of station in connection with purchase of dwelling 
and referred to as “placement fee,” “commission loan fee,” or “‘origina- 
tion fee’ are interchangeable terms for expense of originating and 
closing loan as distinguished from ‘‘points’—mortgage discounts— 
part of price for hire of money, fees are reimbursable under sec. 4.2d 
of Bur. of Budget Cir. No. 1-A-56, which provides for reimbursement 
of fees for loan applications and lender’s loan origination, but not for 
reimbursement of mortgage discounts or “points.”’_....-..----------- 213 
Same types of cost in buying and selling homes 
Employee transferred between counties in State of Pennsylvania 
who incurs expense of State and county real property transfer taxes 
in connection with sale and purchase of residences at old and new 
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age OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
Same types of cost in buying and selling homes—Continued 
official stations may only be reimbursed amount of higher expense 
as authority in sec. 4.2d of Bur. of Budget Cir. No. A-56 for reim- 
bursement of transfer taxes is subject to condition that same types 
of costs are not reimbursable at both stations. Even if employee had 
paid State transfer tax incident to one transaction and local transfer 
tax in connection with other, “same types of costs” principle would 
prevent reimbursement of both expenses_.............-.-......----- 704 
503 “Settlement date”’ limitation on property transactions 
Final settlement date for purchase of newly constructed residence 
occurring more than 1 year after effective date of employee’s permanent 
change-of-duty station, pursuant to sec. 4.1d of Bur. of Budget Cir. 
No. A-56, employee is not entitled to reimbursement of otherwise 
allowable expenses incurred in purchase of residence, notwithstanding 
delivery of completed residence was delayed because of adverse weather 
conditions and inadequate supply of labor._...........-.--...------- 753 
Employee who reported to new duty station on Oct. 17, 1966, signed 
agreement on Sept. 30, 1967 to purchase home to be constructed, and 
completed purchase of home on Mar. 21, 1968, may not be reimbursed 
expense of loan origination charge, purchase agreement entered into 
within 1 year of transfer not constituting “settlement’’ where condi- 
tions of agreement that purchaser obtain loan’and seller complete house 
122 within 6 months were not consummated within 1 year of date of em- 


ployee’s transfer, as required by sec. 4.1d of Bur. of Budget Cir. No. 
BP a i i a i Sd ee ee ar ee ete 792 


Employee transferred between counties in State of Pennsylvania who 
incurs expense of State and county real property transfer taxes in con- 
nection with sale and purchase of residences at old and new official 
stations may only be reimbursed amount of higher expense as authority 
in sec. 4.2d of Bur. of Budget Cir. No. A-56 for reimbursement of 
transfer taxes is subject to condition that same types of costs are not 
reimbursable at both stations. Even if employee had paid State transfer 
tax incident to one transaction and local transfer tax in connection with 

119 other, ‘‘same types of costs” principle would prevent reimbursement of 
TUT Ce ae Le i edewwenes 
Temporary quarters 
Absences 

The “period of not more than 30 days” prescribed in sec. 2.5b(1) of 
Bur. of Budget Cir. No. A-56 for occupancy at new duty station of 
temporary quarters at Govt. expense means consecutive days unless 
occupancy is interrupted for reasons of official necessity, therefore, 
employee whose family remains at old duty station is not entitled to 
extension of allowable 30-day period of occupancy for absences from 

213 temporary quarters for personal reasons, in computing per diem under 
sec. 2.5d(2) of circular, reimbursement is not limited to those days 
employee actually incurred expenses for temporary quarters during 
allowable period, but employee is entitled to amount actually expended 
for lodging and subsistence, not to exceed prescribed per diem, amounts 


expended for meals must be itemized pursuant to sec. 6.12f of Standard- 
ized Govt. Travel Regs 322 


704 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
Temporary quarters—Continued 
Automobile parking or storage expenses 
Costs of parking or storing automobile which employee occupying 
temporary quarters incident to change-of-duty station pays separately 
from lodging expenses are not reimbursable to employee, use of term 
“subsistence expenses’ in Pub. L. 89-516 and implementing Bur. of 
Budget regulations not extending to garaging of vehicle when employee 
occupies temporary quarters, and sec. 3.5 of Standardized Govt. Travel 
Regs. treating garaging or parking of vehicle as transportation expense_ 
Determination 
Lacking definition of term ‘‘temporary quarters’ in Pub. L. 89-516, 
or Budget Bur. Cir. No. A-56, each case must be treated individually. 
Upon transfer to new duty station the apartment employee occupies 
alone for 4 months until he moves to permanent quarters when joined 
by family at close of school semester is considered temporary quarters 
and employee is entitled to cost of meals and lodgings for first 30 days 
at new station, prerequisite for reimbursement under section 2.5 of 
circular not requiring employee to actively engage in seeking quarters 
for immediate occupancy. Although reimbursement may not be au- 
thorized for period employee was absent on temporary duty, period of 
entitlement to subsistence costs may be extended for time involved in 
temporary duty 
Reimbursement basis 
When incident to permanent change-of-duty station employee and/or 
family are in travel status and temporary quarters status for parts of 
same day, maximum limitation for temporary quarters allowance under 
sec. 2.5(d)(2) of Bur. of Budget Cir. No. A-56 should be computed 
beginning with quarter day after last quarter day for which per diem 
is paid under sec. 6.1 of Standardized Govt. Travel Regs. However, 
where travel to new station is under 24 hours, maximum temporary 
lodging allowance should be computed from beginning of quarter on 
which per diem ceased, and on day employee moves into permanent 
quarters, full maxi mum should be used to determine entitlement regard- 
less of time such move occurs 
Subsistence expenses 
Govt. agency acquiring services of overseas employee who incident to 
return to U.S. for separation and reemployment without break in service 
is entitled to reimbursement of travel expenses by both losing and ac- 
quiring agency in accordance with 46 Comp. Gen. 628 may, if transfer is 
not for convenience of employee, pursuant to sec. 2.5 of Bur. of Budget 
Cir. No. A-56, authorize payment of subsistence expenses incurred while 
occupying temporary quarters at new station, miscellaneous expenses, 
and per diem for employee’s family incident to travel from residence to 
new duty station, not to exceed per diem payable for direct travel from 
old to new station 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
Temporary quarters—Continued 
Subsistence expenses—Continued 
Overseas employee under separation orders to place of residence which 
is more distant from overseas duty station than place at which he is em- 
ployed without break in service after departure from overseas duty 
point is only entitled to reimbursement by losing agency for travel costs 
to place of residence. Although employee is not entitled to travel or trans- 
portation costs from residence to new duty station, no collection is re- 
quired for costs paid to residence in excess of costs for direct travel from 
overseas to new station. Under Bur. of Budget Cir. No. A-56 acquiring 
agency may pay miscellaneous expenses allowance and reimburse em- 
ployee for subsistence while occupying temporary quarters. However, no 
per diem allowance for travel time of employee’s family is allowable-_--- 
Title insurance 
Cost of title insurance purchased by transferred civilian employee in 
connection with sale of residence at old duty station is reimbursable ex- 
pense under rule in 46 Comp. Gen. 884, if insurance is of type customarily 
furnished by seller to purchaser of residence. Therefore, upon determina- 
tion that custom of furnishing title insurance exists in area of old official 
station, employee may be reimbursed cost of purchasing title insurance 
for benefit of purchaser of his residence 
Transportation for house hunting 
Mode of transportation 


Round trip travel performed by transferred employee for purpose of 
house hunting need not be performed by same mode of transportation, 
reference in secs. 2.4b and 2.4c(3) of Budget Bur. Cir. No. A-56, to 
“mode of transportation” in singular is not intended to be restrictive 
but merely to provide for most usual situation as most employees travel- 
ing to locate residence generally use same mode of transportation both 


“One round trip’ limitation 
House hunting trip authorized by Pub. L. 89-516 (5 U.S.C. 5724(a) (2)) 
at Govt. expense upon employee’s change-of-duty station may not be ex- 
tended over several trips, even though transportation expenses would be 
allowed only for first trip and per diem for several trips would not exceed 
6-calendar days prescribed by sec. 2.4b of implementing regulations, Bur. 
of Budget Cir. No. A—56, the act authorizing allowances “only for one 
round trip,’”’ and regulations limiting duration of advance round trip to 
6-calendar days, including travel time, contemplating only one round 
trip and not several trips, with per diem extending over 6-day period_--- 
Transportation of household goods, etc. 
Resale or disposal purposes 
Household items used until time of departure from old duty station 
are not items of property contemplated by sec. 1.2h of Bur. of Budget 
Cir. No. A-56, which precludes from term “‘household goods and personal 
effects” items intended for resale or disposal. Therefore, employee who, 
after moving stove and air-conditioners incident to official change of 
station, disposes of them as surplus to his needs may be reimbursed cost 
of transporting items to new duty station since items were part of house- 


hold for several years and in continuous use until he moved from old 
duty station 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
What constitutes “‘official station”’ 

Although generally cost of selling residence not located at employee’s 
old official station or place from which he commutes on daily basis may 
not be reimbursed under authority of Pub. L. 89-516, exception to 
daily commuting rule may be made where employee cannot obtain 
residence for himself and family in location which permits commuting 
to work on daily basis. Therefore, employee who unable to find suitable 
housing at new duty station resides in bacheior quarters at that station 
and moves family 559 miles from old duty station to within 349 miles of 
new station to permit him to go home weekends, may be reimbursed 
upon further change-of-duty station for cost of selling residence located 
349 miles from station from which he is transferred 

Service agreements 

Administrative determination 

An overseas employee returned to U.S. for separation upon reemploy- 
ment without break in service is not required under sec. 1.3c of Bur. of 
Budget Cir. No. A-56 to execute employment agreement to remain in 
service. However, acquiring agency, either by regulation or otherwise, 
may require employee to execute employment agreement 

Failure to fullfill 

Employees subject to 12 month transportation agreement executed 
pursuant to Pub. L. 89-516, that required them to remain in service of 
concerned department of agency of Dept. of Defense rather than “in 
Govt. service,’”’ may with agency approval be transferred incident to 
promotion within or outside Defense Dept. prior to expiration of ob- 
ligated period of service and relieved of obligation to refund transfer 
costs, promotional transfer, although not reason provided by agreement 
for not completing required period of service, considered to be in interest 
of Govt., transportation agreement was not breached. However, employ- 
ing agency if unwilling to regard promotional transfer as in interest of Govt. 
may refuse to release employee from obligated period of service, or 
particular type agreement may be prescribed for promotional transfers 
that occur prior to completion of agreed period of service 

Voluntary resignation in lieu of facing charges for misconduct by 
civilian employee within 12-month period he agreed in writing to remain 
in Govt. service following effective date of his transfer, unless separated 
for reasons beyond his control and acceptable to department concerned, 
is not resignation for “reason beyond his control”’ so as to make payment 
of transfer expenses he incurred, permissable under sec. 1.3c(1), Bur. 
of Budget Cir. No. A-56 

Although ordinarily when resignation of civilian employee is accepted, 
reason for resignation is also accepted, this does not mean reason for 
resignation is acceptable to Govt. for purpose of term “and acceptable to 
the department concerned” in sec. 1.30(1), Bur. of Budget Cir. No. A-56. 
To permit payment of travel and transportation expenses of employee 
who failed to fulfill service agreement to remain in Govt. service for 12 
months following effective date of transfer, agency concerned is required 
to make determination of acceptability of reason for resignation 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Service agreements—Continued 
Failure to fulfill—Continued 

Under sec. 1.3c(1), Bur. of Budget Cir. No. A-56, which provides that 
employee who signs agreement to remain in service of Govt. for 12 
months following effective date of transfer is not entitled to travel and 
transportation expenses incident to transfer unless he is separated for 
reasons beyond his control and acceptable to department concerned, 
it is necessary for both conditions to be satisfied and documented before 
expenses incident to transfer may be paid 

Government v. particular agency service 

Although Dept. of Defense overseas employees transferred to duty 
station within continental U.S. are not required to sign transportation 
agreement in order to be eligible for travel and transportation benefits 
provided in Bur. of Budget Cir. No. A-56, Dept. may pursuant to ad- 
ministrative regulation refuse to approve payment of travel and trans- 
portation expenses involved in connection with change of official station 
from overseas unless and until employee executes agreement to remain 
in Govt. service or in service of Dept. involved for specified period of 
time, and as agreement under administrative regulation would not be 
predicated on specific provision of law or statutory regulation, adminis- 
trative regulation should conform as closely as possible to Cir. No. A-56 
and prescribe acceptable reasons for failure to remain in Govt. service as 
agreed, and liability of employee for failure to fulfill agreement. 

Employees subject to 12 month transportation agreement executed 
pursuant to Pub. L. 89-516, that required them to remain in service of 
concerned department or agency of Dept. of Defense rather than “‘in 
Govt. service,’? may with agency approval be transferred incident to 
promotion within or outside Defense Dept. prior to expiration of obligated 
period of service and relieved of obligation to refund transfer costs, pro- 
motional transfer, although not reason provided by agreement for not 
completing required period of service, considered to be in interest of 
Govt., transportation agreement was not breached. However, employing 
agency if unwilling to regard promotional transfer as in interest of Govt. 
may refuse to release employee from obligated period of service, or par- 
ticular type agreement may be prescribed for promotional transfers that 
occur prior to completion of agreed period of service 

Overseas employees transferred to United States 

Employee who upon completion of agreed period of overseas duty is 
transferred to duty station in continental U.S. by agencies within Dept. 
of Defense is not required to sign new transportation agreement to remain 
in Govt. service for 12 months subsequent to transfer, absent such re- 
quirement in sec. 1.3c of Bur. of Budget Cir. No. A-56 containing statu- 
tory regulations with regard to agreements to remain in Govt. service as 
condition for reimbursement of transfer costs. 

Employees transferred from overseas duty stations to duty stations 
within continental U.S. by Dept. of Defense agencies, even though 
they do not agree to remain in Govt. service for 12-month period fol- 
lowing transfer are eligible for travel and transportation benefits pro- 
vided in Bur. of Budget Cir. No. A—56, sec. 1.3c of Circular containing 
statutory regulations with regard to transportation agreements not 
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OFFICERS AND EMPLOYEES—Continued 

Transfers—Continued 

Service agreements—Continued 

Overseas employees transferred to United States—Continued 

requiring execution of agreement, and although costs of house hunting 
trip may not be authorized in connection with transfer to and from 
continental U.S., payment of subsistence while occupying temporary 
lodgings is not restricted but is allowable at discretion of agency; how- 
ever, payment of per diem for dependents and miscellaneous expense 
allowance are not subject to administrative discretion under terms of 
controlling regulation 

Although Dept. of Defense overseas employees transferred to duty 
station within continental U.S. are not required to sign transportation 
agreement in order to be eligible for travel and transportation benefits 
provided in Bur. of Budget Cir. No. A-56, Dept. may pursuant to 
administrative regulation refuse to approve payment of travel and 
transportation expenses involved in connection with change of official 
station from overseas unless and until employee executes agreement 
to remain in Govt. service or in service of Dept. involved for specified 
period of time, and as agreement under administrative regulation would 
not be predicated on specific provision of law or statutory regulation, 
administrative regulation should conform as closely as possible to Cir. 
No. A-56 and prescribe acceptable reasons for failure to remain in Govt. 
service as agreed, and liability of employee for failure to fulfill agree- 


An overseas employee returned to U.S. for separation upon reem- 
ployment without break in service is not required under sec. 1.3c of 
Bur. of Budget Cir. No. A-56 to execute employment agreement to 
remain in service. However, acquiring agency, either by regulation or 
otherwise, may require employee to execute employment agreement- - -- 
Transportation 

Dependents, (See Transportation, dependents) 

Household effects. (See Transportation, household effects) 

Travel expenses. (See Travel Expenses) 
ORDERS 
Amendment 
Retroactive 
Travel completed 

Approval of special per diem allowances prescribed in 37 U.S.C. 405 
to cover cost-of-living when members of uniformed services travel on 
temporary duty outside U.S. or in Hawaii or Alaska, subsequent to 
performance of travel would be retroactive determination of both 
special per diem rate and entitlement to rate contrary to rule that rights 
of Govt. and member entitled to per diem for travel and temporary duty 
become fixed under applicable orders and regulations in effect at time 
duty is performed and such rights may not be changed by administrative 
action which would retroactively amend member’s orders or change 
applicable regulations. Therefore, Joint Travel Regs. may not be 
amended to provide for approval of special per diem allowances for 
foreign travel after travel has been performed....... ecwtmee sending, ABT 





ORDERS—Continued 
Effective date 

Leave, delay en route to new station 

No legal basis existing for distinguishing between assignment of mem- 
ber of uniformed services to nonrestricted and restricted areas for 
purpose of extending effective date of permanent change-of-station 
orders until completion of temporary duty or leave en route, par. 
M3003-1b(1) of Joint Travel Regs. may be amended under 37 U.S.C. 
404(b) to eliminate distinction, revision to conform to rule in 33 Comp. 
Gen. 458 that effective date of permanent change-of-station orders is 
date upon which travel must commence to accomplish ordered change, 
and that travel is not required to start prior to performance of tem- 
porary duty, use of authorized leave, proceed time, and personal con- 
venience delays. Therefore, member’s entitlement to transportation 
allowances only for dependents in existence on effective date of orders 
remains unaltered under revised regulation 

PATENTS 
Devices, etc., used by Government 
Use authorization 
Foreign invention 

Under negotiated release and patent license agreement with assignee 
of invention covering bore wear reducing additive for ammunition owned 
by foreign firm, which granted U.S. unconditional right to manufacture, 
sell, and use article throughout world, sale within territorial limits 
of U.S. passing title to foreign countries, does not constitute breach of 
contract, requiring additional payments to licensor under contract or 
its assignor, territorial limitations of sovereignty precluding country 
from giving extraterritorial effect to its patent laws. Therefore, agree- 
ment not restricting sales to buyers who would use article in U.S., 
territorial limitation may not be read into contract to prohibit sale of 
additive ammunition in U.S. for export 

PAY 
Absence without leave 
Civil arrest 
Unexcused, etc. 

Member of uniformed services who at time of conviction for crime by 
civil authorities was found sane, similar finding made by military au- 
thorities, but who subsequently was committed to State hospital for 
criminally insane, followed by placement on Temporary Disability 
Retired List, pursuant to 10 U.S.C. 1202, has forfeited entitlement to 
pay and allowances under 37 U.S.C. 503(a) for period from date of 
apprehension by civil authorities until placement on Temporary Dis- 
ability Retired List, member’s commanding officer properly declining 
to excuse absence from duty as unavoidable, and disability of member 
having been incurred during period of unauthorized absence, he was 
not in pay status on day preceding date of retirement, prerequisite to 
physical disability retirement and, therefore, member also is not entitled 


Expiration of enlistment. (See Pay, after expiration of enlistment) 
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PAY—Oontinued 

Active duty 

After termination of military status 

To complete term as Chief of Staff 

Upon retirement effective July 1, 1968, an Army Chief of Staff whose 
appointment to 4-year term on July 3, 1964, expires July 2, 1968, may 
be recalled to active duty in his retired grade pursuant to 10 U.S.C. 
3504, assuming confirmation under 10 U.S.C. 3962, te complete 4-year 
term as Chief of Staff, and may be paid as Chief of Staff for July 1 and 
2, 1968, and officer when released from such active duty will be entitled 
to recompute retired pay under method prescribed in 10 U.S.C. 1402(a) _- 

Reservists 

Injured in line of duty 
Return to civilian occupation while disabled 

Non-Regular member of Armed Forces who is disabled by injury 
incurred while performing active duty training may continue to receive 
pay and allowances authorized by 37 U.S.C. 204(g)—(i) when he resumes 
civilian occupation, upon determination, preferably by service medical 
personnel and made in accordance with standards established for 
Regular members, that injury precludes reservist from performing 
normal military duties of grade or rank, notwithstanding member is 
awaiting final action on retirement proceedings, or that he did not resume 
normal civilian occupation but because of disability took other employ- 


Additional 

Aviation duty. (See Pay aviation duty) 

Hazardous duty 

More than one incentive pay 

Qualified parachute riggers in jump status who are part of unit as- 
signed mission involving development, testing, and evaluation of para- 
chutes and related equipment do not perform multiple hazardous duties 
to entitle them to flight pay prescribed in 37 U.S.C. 301(e) in addition 
to parachute pay. The in-flight duties of members who load, inspect, rig, 
drop, and study experimental equipment are not related to aircrew 
duties within meaning of 37 U.S.C. 301(a)(1) and (4), and members 
neither performing two or more bazardous duties simultaneously or in 
rapid succession are not entitled to retain dual hazardous pay received 
for aviation and parachute duties, and, therefore, erroneous flight pay- 
ments made to them should be recovered. 

Hostile fire pay 

Cadets and midshipmen 

Cadets and midshipmen of Academies who are not members of uni- 
formed services within purview of 37 U.S.C. 101(23) and who are paid 
pursuant to sec. 201(c) at rate of 50 percent of basic pay of commissioned 
officer in pay grade 0-1 with 2 or less years of service computed under 
sec. 205, if sent to Vietnam for orientation and training would not be 
entitled to hostile fire pay prescribed by sec. 310(a), rule in 30 Comp. 
Gen. 31 concerning flight pay to effect that special pay is dependent upon 
status of entitlement to basic pay, applying equally to hostile fire pay 
entitlement, 
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PAY—Continued 


After expiration of enlistment 

Confinement, etc., periods 

Pay status 

Enlisted man restored to duty to make up lost time as provided by 10 
U.S.C. 972, having resumed his obligated service contract, his enlistment 
extends beyond normal expiration term of service to include make good 
days and, therefore, fixes new termination date, though period of con- 
finement may have commenced during extended period. However, 
restoration to duty status to make up lost time does not continue in- 
definitely when status changes from duty to confinement, whether pretrial 
or pursuant to court-martial sentence. Therefore, member placed in pre- 
trial confinement during make good lost time period extending from 
date enlistment expired, August 26, 1965, to adjusted expiration date, 
Dec. 24, 1965, is not entitled to pay and allowances subsequent to new 
termination date, 37 Comp. Gen. 488, modified 

Hospitalization and medical care 

Army enlisted man who incident to injury reported to be due to own 
misconduct is hospitalized for period subsequent to expiration of term 
of enlistment is nevertheless entitled to pay and allowances for period, 
administrative determination under 10 U.S.C. 1216 that physical con- 
dition of member which resulted from corrective surgery at Army hospital 
at time of injury is disability incurred or aggravated during active serv- 
ice, not result of misconduct and incurred in line of duty, governing his 
rights, and member having executed medical and hospitalization care 
affidavit required by 10 U.S.C. 3262, and having been recommended for 
physical disability retirement, may be regarded as being retained in 
service for medical treatment and hospitalization within meaning of sec. 
3262 so as to entitle him to pay and allowances for period of hospitaliza- 
tion following expiration of enlistment. 
Aviation duty 

Excess flying hours 

Suspension time effect 

Officer of uniformed services who is not subject to minimum flight re- 
quirements, upon removal on Aug. 17, 1967 of Dec. 1, 1966 suspension 
from flying due to physical disqualification which occurred Aug. 4, 1966, 
nevertheless is eligible for incentive pay prescribed by sec. 105 of E.O. 
No. 11157 for members whose flying suspension had been removed and 
flight requirements satisfied, and administrative regulation to deny flight 
pay if suspension is not removed within either 3-month or 5-month period 
prescribed by sec. 104 would be inconsistent with this view. Therefore, 
member entitled to 5 months of flying pay subsequent to month of inca- 
pacity, Aug. 1966, having been paid for 3 months, is entitled to flying 
pay for Dec. and Jan., remainder of maximum period for which excess 
hours can apply 
Civilian employees. (See Compensation) 
Deceased members. (See Decedents’ Estates, pay, etc., due military 

personnel) 
Disability retired pay. (See Pay, retired, disability) 
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PAY—Continued 
Increases 
Effective date 
Under Public Law 90-207 

Members of uniformed services entitled pursuant to Pub. L. 90-207, 
approved Dec. 16, 1967, to pay increases comparable to those prescribed 
for civilian employees under Federal Salary Act of 1967, second of three- 
stage upward adjustment that is effective for civilian employees on 
“first day of first pay period beginning on or after July 1, 1968,’’ may be 
made effective for military personnel on July 1, 1968, as monthly pay 
basis fixed by 37 U.S.C. 203(a) meets standard that pay increase for 
both civilian and military personnel commence on first day of first. pay 
period starting on or after July 1, 1968 
Promotions 

Temporary 

Acceptance of promotion 

Personal act of accepting temporary promotion under 10 U.S.C. 5784 
by individuals other than those in “missing status within purview of 
Missing Persons Act could be met for Navy ensigns and Marine Corps 
2nd lieutenants for purpose of achieving earliest possible date of prece- 
dence in rank to which temporarily promoted by providing that effective 
date of temporary promotion would be future date specified in order 
announcing promotion or later actual date of acceptance by officer, 
accomplished over his signature 

Effective date 
Members in a ‘‘missing status’’ 

Although in view of absence of language similar to that contained in 
sec. 5787, acceptance is required to make temporary promotion under 
10 U.S.C. 5784 legally effective for purpose of receiving pay and allow- 
ances of higher grade, to deny Navy ensigns and Marine Corps 2nd 
lieutenants in “missing status” benefits of temporary promotions pre- 
scribed by sec. 5784 on basis of acceptance requirement would defeat 
objective of Missing Persons Act. Therefore, pay account of Marine 
Corps 2nd lieutenant temporarily promoted under sec. 5784 to Ist 
lieutenant while in missing status may be credited with increased pay 
and allowances of higher grade from date administratively determined 
under authority of 37 U.S.C. 556 to be date officer would have accepted 


Temporary grade pay higher 
Member of uniformed services in permanent enlisted grade E-8, when 
temporarily appointed warrant officer elects to receive saved pay pur- 
suant to 10 U.S.C. 5596, therefore, when assigned overseas is not.eligible 
to receive hostile fire pay, family separation allowance, and cost-of- 
living allowance, nor statutory increase in pay grade E-8 that became 
effective after temporary promotion, may not be paid difference between 
saved pay and pay of permanent grade which would have accrued if he 
had not received appointment as temporary officer. However, notwith- 
r‘anding member’s election, 37 U.S.C. 204 requires that when and if 
pay and allowances of temporary grade equal or exceed those of perma- 
nent grade saved under 10 U.S.C. 5596(f), member must be paid pay 

and allowances of temporary grade. 
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PAY—Continued 
Promotions—Continued 
Temporary—Continued 
Termination of temporary appointment 
To meet problems arising by reason of absence in 10 U.S.C. 5784, 
authorizing temporary promotion of Navy ensigns and Marine Corps 
2nd lieutenants, of language similar to that contained in sec. 5787 
entitling temporarily promoted Navy and Marine Corps officers to pay 
and allowances of higher grade from date promotion is made, and pro- 
viding that upon termination or expiration of temporary appointment, 
officer shall have grade he would hold if he had not received temporary 
promotion, will require remedial legislation that would be retroactively 
effective to extent, at least, of rectifying any legal deficiency in super- 
seding appointment actions issued under sec. 5784 to officers serving 
under prior promotions affected pursuant to sec, 5787 
Reservists 
Active duty. (See Pay, active duty, reservists) 
Payment basis 
Actual days served 
Reservist of Armed Forces who serves on active duty for training 
from Feb. 1, through 28, in a nonleap year is not entitled under A~71273, 
Mar. 2, 1936, to full month’s active duty pay and allowances without 
deduction for 2-constructive days at end of February. Rule in 1936 
decision that reservists ordered to duty for period of less than 30 days 
are not within scope of act of June 30, 1906, which prescribes 30 day 
calendar month for computing pay of persons paid on annual or monthly 
basis, and are, therefore, only entitled to pay for actual number of days 
served, including thirty-first day of month, not having been changed by 
codification in 37 U.S.C. 1004 of governing statutes, decision of March 2, 
1936, is affirmed 
Training. (See Pay, training, reservists) 
Retired 
Active duty 
After retirement 
Higher grade service 
Army sergeant retired in grade E-6 upon own application under 10 
U.8.C. 3914 who under orders recalling him to active duty in grade E-7, 
with his consent, serves only 7 months 6 days of 2-year period because of 
hardship is entitled to recomputation of retired pay on basis of higher 
grade, for had he been retired at grade E~7 rather than released from 
active duty, he would have been eligible under 10 U.S.C. 3961 to retire 
in that grade, and 10 U.S.C. 1402(a) prescribing computation of retired 
pay on monthly basic pay of grade in which member would be eligible to 
retire if retiring upon release from active duty performed subsequent 
to retirement, sergeant’s retired pay properly may be recomputed 
effective day following release from active duty on monthly basic pay 


Extraordinary citations. (See Pay, retired, combat citations) 
313-968 O-69—60 
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PAY—Continued 

Retired—Continued 

Advancement on retired list 

Enlisted member advanced to officer grade 

Regular chief warrant officer, W-4, relieved from active duty and 
retired as Air Force reservist in grade of lieutenant colonel under 10 
U.S.C. 1201 by reason of permanent physical disability who was also 
eligible to be retired under 10 U.S.C. 1293, having had more than 20 
years’ active service, properly is being paid retired pay computed under 
formula 1 of 10 U.S.C. 1401, formula ‘most favorable to him,’’ and 
retired pay may not be computed under formula 4, based on higher 
Reserve commission grade, to establish ‘“‘most favorable formula” for 
him under 10 U.S.C. 1401, formula 4 pertaining exclusively to persons 
retired as warrant officers, and member having been retired as commis- 
sioned officer, formulas 1 and 4 may not be combined to provide greater 
amount of retired pay, and computation of member’s retired pay is 
restricted to formula 1, 10 U.S.C. 1401 

Enlisted pay greater 

Retired pay of sergeant major discharged for convenience of Govt. 
on Sept. 30, 1966, in grade E-9 and eligible to retire in that grade, 
but who on Oct. 1, 1966 is placed at his application pursuant to 10 
U.8.C. 1293 on retired list as chief warrant officer W-2, is not restricted 
to payment on basis of “retired grade” or “any warrant grade satis- 
factorily held by him on active duty’ prescribed by formula 4 of 10 
U.S.C. 1401, section also providing for computation of retired pay on 
basis of most favorable formula for persons entitled to retired pay under 
sec. 1401 as well as “any other provision of law,’’ and retired pay at 
enlisted E—9 grade being greater than that payable at warrant officer 
W-2 grade, member may be paid difference between grades for period 
during which he was paid lesser amount of retired pay 


Evidence of satisfactory service in another service 
Holding in Harry Russell Miller v. U.S., 180 Ct. Cl. 872, that retired 
enlisted member of Coast Guard is entitled under 14 U.S.C. 362 to 
compute retired pay on basis of higher grade satisfactorily held in Navy 
should not be extended to similar or related statutes. Matter is too 


doubtful to warrant extending rule of case in view of reservation ex- 


pressed by court concerning correctness of GAO decisions under sec. 
511 of Career Compensation Act that retired member of one branch of 
uniformed services who held higher grade in another branch of service 
is not entitled to retired pay computed on pay of higher grade, and 
differences between various statutes 

Annuity elections for dependents 

Beneficiary eligibility 
Certification acceptability 

Statement from chiropractor certifying that unmarried daughter of 
member of uniformed services who is over 18 years of age suffers from 
paralysis may be considered ‘a certificate of attending physician” to 
substantiate her eligibility as beneficiary under Retired Serviceman’s 
Family Protection Plan, “‘practice of chiropractic’’ constituting practice 
of medicine within meaning of par. 8b(2)(c) BuPers Instruction 1750.1D, 
which permits not only attending physician but “appropriate official of 
& hospital or institution,” who may or may not be practicing physician, 
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Annuity elections for dependents—Continued 

Beneficiary eligibility—Continued 
Certification acceptability—Continued 
to certify to physical incapacity or mental incompetence of beneficiary. 
Therefore, disability of dependent within scope of chiropractic attention, 
chiropractor is qualified to express expert opinion as to extent and 
permanency of disability to which he is certifying 
Children 
Payments to natural guardian 

Monthly annuity payments due under Retired Serviceman’s Family 
Protection Plan, 10 U.S.C. 1431-1446, for use and benefit of minor 
children of deceased member of uniformed services may be paid to 
mother, granted custody of children when divorced from decedent, as 
natural guardian of children, notwithstanding $1,000 limitation imposed 
under par. 40504b(5) Military Pay and Allowances Entitlements Manual 
on payments to parent as natural guardian will be exceeded, and mother 
refuses to obtain letters of guardianship appointing her legal guardian 
of children, absent restriction on receipt of small periodic amounts, 
even though such payments if projected over period of time may total 
more than limitation on payments authorized without appointment of 
legal guardian, provided mother complies with Title 4, sec. 42.3, GAO 
Policy and Procedures Manual for Guidance of Federal Agencies 


Cost deductions 
Consumer Price Index increases 
Reduction required in retired pay of officer of uniformed services 
retired on Apr. 1, 1968 under 10 U.S.C. 6323 to provide annuity under 
Retired Serviceman’s Family Protection Plan is for computation on 


retired pay based on basic pay rate effective Oct. 1, 1967, without regard 


to any increase in retired pay to reflect changes in Consumer Price Index, 
even though pursuant to sec. 1401la(e) officer is entitled to retired pay 
computed on basic pay rates effective July 1, 1966, plus increases due 
to changes in Consumer Price Index, sec. 1436(a), providing that re- 


duction of retired pay or retainer pay of person electing annuity shall 
be computed as of date of eligibility for retirement without regard to 


any increase in pay to reflect changes in Consumer Price Index 
Incompetents 
Evidence 

Annuity election by Sec. of Army pursuant to 10 U.S.C. 1433 on 
behalf of Reserve commissioned officer diagnosed mentally incompetent 
in May 1964 and retired at age 60 under 10 U.S.C. 1331, effective May 1, 
1967, whose wife as conservatrix of his estate requested election, is not 
valid election under Retired Serviceman’s Family Protection Plan 
absent evidence to establish that at least 3 years before first day for 
which retired pay was granted—prior to May 1, 1964—officer was 
mentally incompetent and could not make annuity election. Therefore, 
monthly cost of annuity withheld from officer’s retired pay may be paid. 483 
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Combat citations 
Enlisted man advanced to rank of officer on retired list 
Master sergeant retired under 10 U.S.C. 3914 is awarded 10 percent 
increase in retired pay by reason of extraordinary heroism performed in 
line of duty, upon advancement to officer rank of captain on retired 
list pursuant to 10 U.S.C. 3964, is not eligible to continue receiving 10 
percent additional retired pay authorized only for enlisted members, 
entitlement to increase not attaching by reason of retirement, and 10 
U.S.C. 3992, which prescribes formula for recomputation of retired pay for 
members advanced on retired list, not providing 10 percent increase in 
retired pay for extraordinary heroism, member’s recomputed retired 
pay may not be increased from date of advancement on retired list to rank 
of captain by 10 percent 
Concurrent military retired and disability compensation. (See Officers 
and Employees, death or injury, disability compensation and retired 
pay) 
Disability 
Basic pay requirement for entitlement 
An enlisted man released from active duty for training on Apr. 22, 1966, 
as not fit for full duty due to ankle injury incurred on Apr. 15 in line of 
duty who failed to report for follow-up medical treatment and performed 
regular inactive duty training drills prior to placement on Temporary 
Disability Retired List on Dec. 15, 1967 under 10 U.S.C. 1202, may not 
be paid disability retired pay under 10 U.S.C. ch. 61, right of non-Regular 
member to pay and allowances not having been established by showing 
of continued existence of disability, requisite of basic pay status was 
absent at time disability determination was made 
Disability not the result of active duty 
Member of uniformed services who at time of conviction for crime by 
civil authorities was found sane, similar finding made by military au- 
thorities, but who subsequently was committed to State hospital for 
criminally insane, followed by placement on Temporary Disability 
Retired List, pursuant to 10 U.S.C. 1202, has forfeited entitlement to 
pay and allowances under 37 U.S.C. 503(a) for period from date of appre- 
hension by civil authorities until placement on Temporary Disability 
Retired List, member’s commanding officer properly declining to excuse 
absence from duty as unavoidable, and disability of member having 
been incurred during period of unauthorized absence, he was not in pay 
status on day preceding date of retirement, prerequisite to physical dis- 
ability retirement and, therefore, member also is not entitled to retired 


Temporary retired list 
Termination of status 

Members of Regular components of Army and Air Force subject to 
removal from temporary disability retired list upon determination of 
“fit-for-duty” who without return to active duty desire to retire—airmen 
or enlisted men for length of service under 10 U.S.C. 8914 or 3914, com- 
missioned or warrant officers pursuant to secs. 8911, 3911, or 1293, or 
mandatory provisions of Title 10 for age or length of service—may not 
without reenlistment or reappointment acquire new retirement status 
and have retired pay computed according to applicable law in force on 





PAY—Continued 

Retired—Continued 

Disability—Continued 

Temporary retired list—Continued 
Termination of status—Continued 

effective date of retirement, retired status of member terminating upon 
removal from temporary disability retired list for other than transfer to 
permanent disability retired list or separation from service, he has no 
active status and must be either reappointed or reenlisted as provided in 
10 U.S.C. 1211 to establish eligibility for retirement 

Reappointment of Regular Air Force and Regular Army commissioned 
or warrant officers determined to be physically fit to perform duties of 
office, grade or rank whose names are removed from temporary dis- 
ability retired list for sole purpose of being retired is contrary to provisions 
of 10 U.S.C. 1211(a)(1) and (2), and absent authority for reappointment 
of officers who have not been recalled and who contemplate no active 
duty, employment of officers in civilian capacity in Federal Govt. and 
payment to them from either appropriated or nonappropriated funds for 
civilian position is not contemplated by law 

Effective date 

First of month following application 

A major general in Regular Army advanced to grade of general under 
10 U.S.C. 3034(b) without vacating Regular grade, upon appointment on 
July 3, 1964, for not more than 4 years as Chief of Staff, who is eligible 
for voluntary retirement under sec. 3918 and is also subject on July 12, 
1968 to mandatory retirement provisions of sec. 3923, reverts to perma- 
nent grade of major general on active list following expiration of term 


as Chief of Staff on July 2, 1968, if not reappointed, and in view of 10 
U.S.C. 1404 and Uniform Retirement Date Act (5 U.S.C. 8301), if 
officer is not placed on retired list on July 1, 1968, or sooner, effective 
date of retirement for other than disability may not be earlier than 


Election of pay computation method 
Most favorable formula 
Adjustment of retired pay 

Retired pay of sergeant major discharged for convenience of Govt. 
on Sept. 30, 1966 in grade E-9 and eligible to retire in that grade, but 
who on Oct. 1, 1966 is placed at his application pursuant to 10 U.S.C. 
1293 on retired list as chief warrant officer W-2, is not restricted to 
payment on basis of “retired grade” or “any warrant grade satisfactorily 
held by him on active duty” prescribed by formula 4 of 10 U.S.C. 1401, 
section also providing for computation of retired pay on basis of most 
favorable formula for persons entitled to retired pay under sec. 1401 
as well as “any other provision of law,” and retired pay at enlisted E-9 
grade being greater than that payable at warrant officer W-2 grade, 
member may be paid difference between grades for period during which 
he was paid lesser amount of retired pay 

Restrictions 

Regular chief warrant officer, W—4, relieved from active duty and re- 
tired as Air Force reservist in grade of lieutenant colonel under 10 U.S.C. 
1201 by reason of permanent physical disability who was also eligible to 
be retired under 10 U.8.C. 1298, having had more than 20 years’ active 
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Retired—Continued 
Election of pay computation method—Continued 
Most favorable formula—Continued 
Restrictions—Continued 
service, properly is being paid retired pay computed under formula 1 of 
10 U.S.C. 1401, formula ‘“‘most favorable to him,” and retired pay may 
not be computed under formula 4, based on higher Reserve commission 
grade, to establish “most favorable formula” for him under 10 U.S.C. 
1401, formula 4 pertaining exclusively to persons retired as warrant 
officers, and member having been retired as commissioned officer, 
formulas 1 and 4 may not be combined to provide greater amount of 
retired pay, and computation of member’s retired pay is restricted to 
formula 1, 10 U.S.C. 1401 
Fleet reservists 
Retainer pay withholdings 
Retainer pay of fleet reservist arrested and indicted for mail theft 
while employed as career substitute postal carrier is not subject to ad- 
ministrative set-off under 5 U.S.C. 5511, which authorizes involuntary 
withholding of civilian employee’s salary upon removal for cause, general 
rule being that retired or retainer pay is not subject to administrative 
set-off without debtor’s consent and, therefore, sec. 5511 is applicable 
only to final pay due former member in his civilian position 
Fractional part of a day 
Status 
Notwithstanding Regular officer of uniformed services retired after 
completion of at least 30 years of active service is employed by non- 
appropriated fund instrumentality only intermittently as flight in- 
structor on hourly basis with no guaranteed minimum, he is subject to 
operation of Dual Compensation Act and pursuant to 5 U.S.C. 5532, 
reduction of full day’s retired pay is required if officer receives any 
compensation for that day, even as little as pay for 1 hour as flight 
instructor, for absent recognition of fractional parts of day in retirement 
of military personnel, fractional part of day’s retired pay may not be 
equated with hours of work in position for which officer is paid salary 
for less than full day or at hourly rate 
Grade, rank, etc., at retirement 
Chief of Staff service higher than Regular service 
Army Chief of Staff whose 4-year statutory period of service expires 
July 2, 1968, upon application for retirement in June 1968 and placement 
on retired list effective July 1, 1968, under 10 U.S.C. 3918, would be 
entitled to receive retired pay computed in accordance with footnote 1, 
Formula B, 10 U.S.C. 3991, at highest rate of basic pay applicable to 
him while serving as Chief of Staff—rate in effect June 30, 1968— 
whether or not that rate is greater or less than basic rate applicable on 
date of retirement that is authorized in footnote 2 of section 
Service in higher rank than at retirement 
Holding in Harry Russell Miller v. U.S., 180 Ct. Cl. 872, that retired 
enlisted member of Coast Guard is entitled under 14 U.S.C. 362 to com- 
pute retired pay on basis of higher grade satisfactorily held in Navy 
should not be extended to similar or related statutes. Matter is too 
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Retired—Continued 
Grade, rank, eto., at retirement—Continued 
Service in higher rank than at retirement—Continued 
doubtful to warrant extending rule of case in view of reservation ex- 
pressed by court concerning correctness of GAO decisions under sec. 
511 of Career Compensation Act that retired member of one branch 
of uniformed services who held higher grade in another branch of 
service is not entitled to retired pay computed on pay of higher 
grade, and differences between various statutes_..._..............--. 
Hospitalization, etc., in veterans’ facilities 
Withholding of retired pay. (See Pay, retired, withholding, Veterans 
Administration care and treatment) 
Increases 
Cost of living increases 
Active duty recall 
Recall to active duty on July 11, 1966 of Army staff sergeant who 
had been retired on July 1, 1964 under 10 U.S.C. 3914, and entitlement 
pursuant to sec. 1402(b) to recompute retired pay in accordance with 
sec. 1402(d) upon reverting to inactive duty on Mar. 24, 1967, not 
having terminated member’s sec. 3914 retired pay status, absent judi- 
cial determination of re-retirement, member’s recomputed retired pay 
may not be further increased by 3.7 percentage cost-of-living increase 
authorized by sec. 1401a(b), effective Dec. 1, 1966, member although 
serving on active duty after July 11, 1966, not entitled to recompute 
retired pay under secs. 1402(b) and (d) until he reverted to inactive 
status on Mar. 24, 1967, under terms of sec. 140la(b), requiring him 
to be entitled prior to Dec, 1, 1966 to retired pay to be increased, there 
is no basis to increase retired pay recomputed Mar. 24, 1967, by Con- 
sumer Price Index increase effective Dec. 1, 1966...............------ 
Under Public Law 90-207 
While Pub. L. 90-207, approved Dec. 16, 1967, which prescribes 
pay increases for members of uniformed services comparable to those 
provided for civilian employees by Federal Salary Act of 1967, does 
not indicate that all members retired on July 1, 1968, will be entitled 
to have their retired pay computed at increased rates to be established 
by act, in computing retired pay of members who will retire on Julyl, 
1968 under different provisions of law, principles in 43 Comp. Gen. 
425 and 44 Comp. Gen. 373; id. 584, are for application.......-.--- 
Members who served in higher grade after retirement 
Early release 
Army sergeant retired in grade E-6 upon own application under 
10 U.S.C. 3914 who under orders recalling him to active duty in grade 
E-7, with his consent, serves only 7 months 6 days of 2-year period 
because of hardship is entitled to recomputation of retired pay on 
basis of higher grade, for had he been retired at grade E-7 rather than 
released from active duty, he would have been eligible under 10 U.S.C. 
3961 to retire in that grade, and 10 U.S.C. 1402(a) prescribing com- 
putation of retired pay on monthly basic pay of grade in which member 
would be eligible to retire if retiring upon release from active duty 
performed subsequent to retirement, sergeant’s retired pay properly 
may be recomputed effective day following release from active duty 
on monthly basic pay of grade E-7__..............-.-.-.------------ 
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Members who served in higher rank than at retirement 
Pay upon release same as higher rank 
Army Chief of Staff whose 4-year statutory period of service expires 
July 2, 1968, upon application for retirement in June 1968 and place- 
ment on retired list effective July 1, 1968, under 10 U.S.C. 3918, would 
be entitled to receive retired pay computed in accordance with footnote 
1, Formula B, 10 U.S.C. 3991, at highest rate of basic pay applicable 
to him while serving as Chief of Staff—rate in effect June 30, 1968— 
whether or not that rate is greater or less than basic rate applicable 
on date of retirement that is authorized in footnote 2 of section 
Service credits, (See Pay, service credits) 
Withholding 
General rule 
Retainer pay of fleet reservist arrested and indicted for mail theft 
while employed as career substitute postal carrier is not subject to 
administrative set-off under 5 U.S.C. 5511, which authorizes involuntary 
withholding of civilian employee’s salary upon removal for cause, general 
rule being that retired or retainer pay is not subject to administrative 
set-off without debtor’s consent and, therefore, sec. 5511 is applicable 
only to final pay due former member in his civilian position 
Veterans Administration care and treatment 
The 50 per centum reduction in retired pay of incompetent members 
of uniformed services required by 38 U.S.C. 3203(a)(1) after 6 months of 
Veterans Admin. hospital care continues upon discharge from hospitali- 
zation after receiving maximum hospital benefits at VA hospital to 
enter either convalescent center or private nursing home operating under 
contract with Administration, care given members “at expenses of 
U.S.” coming within meaning of “institutional or domiciliary care fur- 
nished by Veterans Admin.” as contemplated by sec. 3203(a)(1), and 
no retired pay having been paid members during period of convalescent 
or nursing care, payment of one-half retired pay due incompetents may 
be made to persons designated to receive payment 
Admission pursuant to 38 U.8.C. 620 of veteran into private non- 
Veterans Admin. managed nursing home that is under contract with 
Administration immediately subsequent to approved discharge from 
maximum hospital benefits provided in VA hospital is tantamount to 
transfer which has effect of continuous hospitalization within meaning 
of 38 U.S.C. 3203(a)(1), and reduction in retired pay of veterans pre- 
scribed by sec. 3203(a)(1) is for continuation, nursing home having 
entered into valid contract with Veterans Admin. meets test of ‘nursing 
home” prescribed in 38 U.S.C. 620. However, 38 U.8.C. 3203(a) (1) does 
not apply if nursing home care, whether furnished in private or public 
nursing home, is not authorized at Govt. expense 
Admission of veterans to private, non-Veterans Admin. managed 
nursing home under contract with Administration upon discharge from 
VA institution after receiving maximum hospital benefits prescribed 
does not begin new period of hospitalization for reduction of retired 
pay prescribed in 38 U.S.C, 3203(a)(1), whether nursing home has 
entered into contract with Veterans Admin. or care is furnished at 
expense of U.S., both situations contemplating furnishing of continued 
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Veterans Administration care and treatment—Continued 

care by Administration. Therefore, upon transfer to nursing home, 
hospitalization is considered continuous and is not beginning of new 
period of hospitalization 

Military departments in making determination regarding implemen- 
tation of 38 U.S.C. 3203(a)(1), requiring 50 per centum reduction in 
retired pay after 6 months of continuous Veterans Admin. hospitaliza- 
tion, and 38 U.S.C. 620 providing for public or private nursing home 
care under contract or at Govt. expense upon discharge from VA hospital 
after receiving maximum prescribed hospital benefits, should follow 
when information is insufficient, lacking or contradictory, procedure 
prescribed in 31 U.S.C. 74, which authorizes disbursing officers or head 
of any executive department, or other establishment not under any of 
executive departments, to apply for decision by Comptroller General 
upon any question involved in payment to be made by them or under 


Disposition of pay upon incompetent’s death 

Ruling in Berkey v. U.S., 176 Ct. Cl. 1, that amount of accumulated 
retired pay withheld pursuant to 38 U.S.C. 3203(a) (1) from retired officer 
of uniformed services adjudicated incompetent who died intestate 
while receiving care in Veterans Hospital may be paid to decedent’s son 
will be followed by Comptroller General as court’s construction that sec. 
3203(b)(1), barring payment of accumulated lump sum in event of in- 
competent’s death, has no application to payment of retired pay—not 
considered gratuity—to members of immediate family of decedent, elim- 
inates discrimination, and results in uniform disposition of accumulated 
retired pay withheld under 38 U.S.C. 3203(a)(1) from both competent 
and incompetent retired members. Application suspended by B-156913, 
June 24, 1968, unpublished decision 

Under ruling in Berkey v. U.S., 176 Ct. Cl. 1, that retired pay with- 
held pursuant to 38 U.S.C. 3203(a) (1) from retired member of uniformed 
services adjudged incompetent who died while receiving care in Veterans 
Hospital is payable to members of immediate family of decedent as for- 
feiture provisions of 3203(b)(1) are inapplicable to withheld retired pay, 
considered earned compensation and not gratuity, retired pay is for dis- 
tribution under 10 U.S.C. 2771, as there is no basis for distinguishing 
between cases involving competent or incompetent retired member. 
Therefore distribution of withheld retired pay in both categories— 
competent and incompetent—should be on same basis, and claims similar 
to Berkey case handled as indicated in 40 Comp. Gen. 666, and 41 Comp. 
Gen. 218 is reversed. Application suspended by B-156913, June 24, 1968, 
unpublished decision 
Saved 

Temporary promotions. (See Pay, promotions, temporary, saved pay) 





926 INDEX DIGEST 


PAY—Continued 
Service credits 
Active duty after retirement 
To complete term as Chief of Staff 
Upon retirement effective July 1, 1968, an Army Chief of Staff whose 
appointment to 4-year term on July 3, 1964 expires July 2, 1968, may be 
recalled to active duty in his retired grade pursuant to 10 U.S.C. 3504, 
assum ing confirmation under 10 U.S.C. 3962, to complete 4-year term as 
Chief of Staff, and may be paid as Chief of Staff for July 1 and 2, 1968, 
and officer when released from such active duty will be entitled to re- 
compute retired pay under method prescribed in 10 U.S.C. 1402(a) 
Cadet, midshipman, etc. 
Nonacademy service 
In computation of retired pay authorized in 10 U.S.C. 1331-1337 for 
non-Regular service, full-time nonacademy service of midshipman ap- 
pointed under sec. 3 of act of Aug. 13, 1946, 60 Stat. 1058, may be used 
to increase multiplier factor in formula 3, 10 U.S.C. 1401—2% percent of 
years of service credited under sec. 1333—absent restriction as to status 
in which active service must have been performed in order to be creditable 
service. However, in establishing multiplier factor, credit for inactive 
midshipman service in Naval Reserve prior to July 1, 1949 may only be in 
cluded pursuant to that part of clause (4), sec. 1333, that does not refer 
to service covered by sec. 1332(a) (1), inactive service constituting ‘‘serv- 
ice (other than active service) in Reserve component of armed force” 
only within meaning of that phrase in clause (4), sec. 1333 
Dual benefits 
Civilian and military retired benefits 
Retired member of uniformed services performing instructional and 
administrative duties pursuant to 10 U.S.C. 2031(d) in connection with 
Junior ROTC program who had waived military retired pay in order to 
have military service added to Federal civilian service to obtain greater 
civil service retirement annuity is entitled under sec. 2031(d)(1) to dif- 
ference between military retired pay to which he would be entitled but 
for waiver and active duty pay and allowances he would receive if 
ordered to active duty, even though difference when added to member’s 
civil service retirement annuity exceeds active duty pay and allowances 
he would receive if ordered to active duty, member’s waiver not changing 
qualification for employment in ROTC program, nor barring him from 
participation in program, and, therefore, “retired pay” he would be 
entitled to but for waiver is within contemplation of term as used in 
10 U.S.C. 2031(d) 
Dual credit 
Concurrent payments of retired pay 
An officer of Public Health Service who receives credit for prior 
service in Navy and Naval Reserve to determine eligibility for retire- 
ment under 42 U.S.C. 212(a)(3) and to compute retired pay may not 
upon reaching 60 years of age have same period of Navy and Naval 
Reserve service considered in determining eligibility to retired pay 
benefits under 10 U.S.C. 1331, absent specific statutory authority. 
The dual use of service credits would be inconsistent with pattern of 
retirement legislation, and neither 10 U.S.C. 1336, authorizing considera- 
tion of service credited for retirement purposes in determining eligibility 
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Service credits—Continued 
Dual credit—Continued 
Concurrent payments of retired pay—Continued 
for benefits enumerated in section, nor any other law would permit 
dual use of Navy and Naval Reserve service to provide concurrent 
payments of retired pay from Navy and Public Health Service 
Severance 
Early discharge 
A lieutenant junior grade officer who having failed of selection for 
promotion to grade of lieutenant for second time would have been 
honorably discharged with over 6 years of service, pursuant to 14 U.S.C. 
282, on June 30, 1965, had he not requested and been granted discharge 
on Apr. 1, 1965, properly was paid severance pay computed on basis 
of over 4 years but less than 6 years of service. There is no authority 
to allow officer to count as service time between discharge and manda- 
tory release, and, therefore, officer discharged on Apr. 1, 1965, before 
completing over 6 years of service, and not entitled to credit for con- 
constructive service, may not be paid difference between severance 
pay received and amount of severance pay that would have been due 
had he reached longevity step of over 6 years of service 
Training 
Reservists 
Less than 30 days training 
Reservist of Armed Forces who serves on.active duty for training 
from Feb. 1, through 28, in a nonleap year is not entitled under A—71273, 
Mar. 2, 1936, to full month’s active duty pay and allowances without 
deduction for 2-constructive days at end of February. Rule in 1936 
decision that reservists ordered to duty for period of less than 30 days 
are not within scope of act of June 30, 1906, which prescribes 30 day 
calendar month for computing pay of persons paid on annual or monthly 
basis, and are, therefore, only entitled to pay for actual number of 
days served, including thirty-first day of month, not having been changed 
by codification in 37 U.S.C. 1004 of governing statutes, decision of 
March 2, 1936, is affirmed 
Withholding 
Debt liquidation 
Bankruptcy of member 
Where U.S. is both debtor and creditor at time civilian employee 
or member of uniformed services files Ch. 13, Wage Earner’s Plan 
case, absent judicial determination to contrary, Govt.’s priority under 
31 U.S.C, 191, may be assertedin Ch. 13 Wage Earner’s time extension 
plan case, set-off to be accomplished in accordance with Title 4 of 
GAO Policy and Procedures Manual sec. 7520.10, unless wage earner 
is not insolvent. However, filing of Wage Earner’s Plan would, for 
purposes of set-off, be considered prima facie evidence of insolvency... 
Retired. (See Pay, retired, withholding) 
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PAYMENTS 
Discount on contract payments. (See Contracts, discounts) 
Erroneous 
Military pay and allowances 
Validation 

Common residence rule for determining entitlement to $30 monthly 
family separation allowance authorized by 37 U.S.C. 427(b) appearing 
to have been basic consideration of Congress in authorizing allowance, 
even though showing of actual expenses is not required, 47 Comp. Gen. 
431, holding allowance is not payable during periods of involuntary 
separation of member of uniformed services from family if primary 
dependents are living in residence that is not subject to management 
and control and for which he is not responsible, is sustained and should 
be implemented if Congress fails to authorize such payments prior to 
adjournment of second session of 90th Congress. Questions that arise 
concerning sec, 427, which cannot be resolved under decisions of Comp- 
troller General may be submitted 
Progress. (See Contracts, payments, progress) 

PHOTOGRAPHS 
Officers and employees 

Appropriation availability 

When use of employees’ photographs facilitates accomplishing purposes 
of Govt., general rule that cost of photographs of individual employees 
of Govt. is personal expense that is not chargeable to public funds in 
absence of definite indication as to necessity for expenditures in accom- 
plishment of some purpose for which appropriation was made is not for 
application, therefore, cost of photographs distributed by area Director 
of Equal Employment Opportunity Commission (EEOC), not for 
personal publicity but to publicize activities and functions of agency 
constitutes proper charge against 1967 fiscal year funds appropriated to 
EEOC, appropriation in effect at time photographs were taken, as 
publicity engendered by publication of photographs increased cooperation 
with agency and facilitated accomplishing its purposes 

POST OFFICE DEPARTMENT 
Employees 
Liability relief 
Embezzlement, theft, etc. 

Retainer pay of fleet reservist arrested and indicted for mail theft 
while employed as career substitute postal carrier is not subject to 
administrative set-off under 5 U.S.C. 5511, which authorizes involuntary 
withholding of civilian employee’s salary upon removal for cause, general 
rule being that retired or retainer pay is not subject to administrative 
set-off without debtor’s consent and, therefore, sec. 5511 is applicable 
only to final pay due former member in his civilian position 

Postmasters 

Leaves of absences 
Replacements 

Leave replacement designated by fourth-class postmaster to perform 
his duties during his absence on sick or aunual leave or on leave without 
pay has not been appointed or employed in civilian position within 
meaning of 5 U.S.C. 3110, which restricts making or advocacy of appoint- 
ment, employment, advancement, or promotion of relatives by public 
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POST OFFICE DEPARTMENT—Continued 
Employees—Continued 
Postmasters—Continued 
Leaves of absences—Continued 
Beplacements—Continued 
Officials, leave replacement, not necessarily same person each time, not 
having been appointed to position postmaster continues to hold while 
on leave of absence, but only performing temporary service on inter- 
mittent basis. 
PRINTING AND BINDING 
Christmas cards 
Rule that seasonal greeting cards constitute personal expense to 
Govt. personnel is not changed by fact that names of officers and em- 
ployees sending cards are not included and nothing attached to cards 
indicates compliments of any individual, nor is personal nature of cost 
of cards changed because trust fund rather than appropriated funds is 
charged. Therefore, cost of printing and mailing seasonal greeting cards 
by National Park Service personnel is expense that is not chargeable to 
“Fund 14X8037 National Park Service, Donations,” receipt account in 
trust fund series established for deposit of cash accepted as donations 
under 16 U.S.C. 6 for purposes of national park and monument system. 
PROPERTY 
Private 
Damage, loss, etc. 
Personal property 
Claims Act of 1964 
Claim of civilian employee of Defense Supply Agency for reimburse- 
ment of cost of repairing damage to hearing aid, which occurred without 
negligence in normal execution of employee’s duties as test driver while 
using Govt-furnished crash helmet and safety glasses, is for considera- 
tion of Secretary of Defense or his designee under Military Personnel and 
Civilian Employees’ Claims Act of 1964, and any settlement upon 
approval by Secretary or his designee of employee’s claim for personal 
property damage would be final and conclusive as it is not within jurisdic- 
tion of GAO to consider damage claims for loss of or damage to personal 
property of Defense Dept. employees 
Federal funds for improvements, repairs, etc. 
Limitations 
Construction of Veterans Admin. (VA) hospital adjacent to university 
medical school on land leased from university on long-term basis at 
nominal rental may not be approved under rule that appropriated funds 
may not be used for permanent improvement of privately owned property 
in absence of express statutory authority, neither 38 U.S.C. 5001 nor 
5012(b) in providing for acquisition of sites and space to implement 
purposes of sections authorizing construction of hospitals or any perman- 
ent type of improvement on leased property, and use of term ‘‘otherwise” 
in sec. 5001 relating to sites for construction of VA hospitals is interpreted 
to mean acquisition of not less than fee interest in land and to cover 
situations which do not precisely come within enumerated means of 
acquiring land that is prescribed in section. 
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PROPERTY—Continued 
Private—Continued 
Federal funds for improvements, repairs, etc.—Continued 
Limitations—Continued 


Funds appropriated to Veterans Admin. (VA) for construction of 
hospital adjacent to medical school of university may not be used to 
defray portion of cost of constructing parking structure by university 
in return for contractual right to use stipulated number of parking 
spaces, nor may VA lease land from university to construct parking 
facility, amendment of 38 U.S.C. 5004 although designed to overcome 


45 Comp. Gen. 27, respecting disposition of parking fees not affecting 
conclusion that VA funds may not be used to obtain parking facilities 
valued in excess of $200,000, by construction or lease without specific 
approval by appropriate congressional committees 
Public 

Contractor use 


Unauthorized. (See Contracts, Government property, unauthorized 
use) 
Private use 
Authority 
Upon concurrence by Administrator of General Services Administration 
(GSA), who under 40 U.S.C. 759 has primary responsibility for purchase 
and utilization of automatic data processing equipment (ADPE) for 
Federal Govt., Administrator of Veterans Affairs (VA) or his designee 
may grant revocable license that conforms to criteria established in GAO 
decisions, to a private party to use Govt-owned computers on reimburs- 
able basis when equipment is not in use by VA, and feasibility of making 
arrangements under which Govt-owned ADPE equipment might be 
made available to public during periods in which equipment is not in 
use is being considered by GSA Administrator 
PUBLIC HEALTH SERVICE 
Commissioned personnel 
Retired pay 
Concurrent payments 
An officer of Public Health Service who receives credit for prior service 
in Navy and Naval Reserve to determine eligibility for retirement under 
42 U.S.C. 212(a)(3) and to compute retired pay may not upon reaching 
60 years of age have same period of Navy and Naval Reserve service 
considered in determining eligibility to retired pay benefits under 10 
U.S.C. 1331, absent specific statutory authority. The dual use of service 
credits would be inconsistent with pattern of retirement legislation, 
and neither 10 U.S.C. 1336, authorizing consideration of service credited 
for retirement purposes in determining eligibility for benefits enumer- 
ated in section, nor any other law would permit dual use of Navy and 
Naval Reserve service to provide concurrent payments of retired pay 
from Navy and Public Health Service 





INDEX DIGEST 


QUARTERS ALLOWANCE 
Dependents 
Member of armed services 
Excess leave period 
Army captain whose wife is authorized excess leave without pay and 
allowances for period between being commissioned and reporting to 
new duty station, during which time she is neither furnished nor occupies 
quarters in kind, may be paid increased quarters allowance under 37 
U.S.C. 403 on behalf of wife for period she was in excess leave status. 
Limitation in 37 U.S.C. 420 that member may not be paid increased 
allowances on account of dependent for any period during which that 
dependent is entitled to basic pay does not bar payment of all benefits 
incident to captain’s rank that is authorized by sec. 403 for member 


with dependent. Mere existence of wife’s active duty status in itself is 
not determinative of captain’s entitlement to increase in quarters 


Proof of dependency 
Divorce validity 
Although generally for purpose of paying quarters allowances (BAQ) 
to members of uniformed services who remarry after obtaining Mexican 
divorce, judicial determination of validity of second marriage is required 
under laws of jurisdiction where marriage is performed, Rosenstiel v. 
Rosenstiel, 16 N.Y. 2d 64, 209 N.E. 2d 709, has been regarded as con- 
stituting judicial determination for cases falling squarely within that 
case, and, therefore, officer who prior to Sept. 1, 1967, effective date of 
revision of New York State divorce law, remarried in State of N.Y. 
would be entitled to BAQ, if one of parties was domiciled in State, but 
Rosenstiel decision having no application in jurisdictions other than 
N.Y. State, if marriage occurred outside State, officer would not be 
entitled to BAQ, even if one of parties had been N.Y. domiciliary. 
However, after Sept. 1, 1967, because of uncertainty of sec. 250 added 
to Domestic Relations Law, Rosenstiel case no longer will be viewed 
as constituting judicial determination of validity of Mexican divorce. -_- 
Entitlement 
Submarine duty 
Temporary duty ashore 
Inadequate quarters 
Members of Navy without dependents attached to two-crew nuclear- 
powered submarines who are temporarily serving ashore for more than 
15 days during periods of training and rehabilitation at station where 
quarters are inadequate for assignment to members on either permanent 
or temporary duty may be credited with basic allowance for quarters. 
This conclusion predicated upon current provisions of OPNAV Inst. 
11012.2A and par. M4451 of Joint Travel Regs. relating to assignment 
of quarters to members on temporary duty does not change conclusion 
in 46 Comp. Gen. 161 that off-board crew members have no right to 
elect not to occupy Govt. quarters while ashore and instead receive 
basic allowance for quarters 
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QUARTERS ALLOWANCE—Continued 
Evacuation of dependents 

Government furnished quarters occupancy 

Member of uniformed services who must continue to maintain and 
pay rental for private housing in anticipation of return of dependents 
evacuated to Govt. housing facilities at temporary safe haven for rela- 
tively short period pending further transportation to designated place 
pursuant to par. M7101-1 of Joint Travel Regs., or return to place 
from which evacuated, during which time he occupies single-type 
quarters at permanent station may continue to be credited in pay 
account with basic allowance for quarters on account of dependents 
and type 2 family separation allowance until dependents are authorized 
to return to member’s permanent duty station or arrive at designated 
place contemplated by par. M7101-1, in view of fact that occupancy of 
Govt. quarters by member and dependents will be of short duration 
and will have resulted from circumstances beyond their control. 46 
Comp. Gen. 869, modified 


REGULATIONS 


Administrative 

In lieu of statutory regulation 

Although Dept. of Defense overseas employees transferred to duty 
station within continental U.S. are not required to sign transportation 
agreement in order to be eligible for travel and transportation benefits 
provided in Bur. of Budget Cir. No. A-56, Dept. may pursuant to 
administrative regulation refuse to approve payment of travel and 
transportation expenses involved in connection with change of official 
station from overseas unless and until employee executes agreement 
to remain in Govt. service or in service of Dept. involved for specified 
period of time, and as agreement under administrative regulation would 
not be predicated on specific provision of law or statutory regulation, 
administrative regulation should conform as closely as possible to Cir. 
No. A-56 and prescribe acceptable reasons for failure to remain in 
Govt. service as agreed, and liability of employee for failure to fulfill 


Compliance 
Failure to comply 
Correction recommended 
Officer of uniformed services who is not subject to minimum flight 
requirements, upon removal on Aug. 17, 1967 of Dec. 1, 1966 suspension 
from flying due to physical disqualification which occurred Aug. 4, 1966, 
nevertheless is eligible for incentive pay prescribed by sec. 105 of E.O. 
No. 11157 for members whose flying suspension had been removed and 
flight requirements satisfied, and administrative regulation to deny 
flight pay if suspension is not removed within either 3-month or 5- 
month period prescribed by sec. 104 would be inconsistent with this 
view. Therefore, member entitled to 5 months of flying pay subsequent 
to month of incapacity, Aug. 1966, having been paid for 3 months, is 
entitled to flying pay for Dec. and Jan., remainder of maximum period 
for which excess hours can apply 
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Page REGULATIONS—Continued Page 
Force and effect of law 
Army Procurement Procedure 
Claim of insurance company for unpaid premiums on policies pro- 
viding for retrospective determination of earned premiums covering 
workmen’s compensation, public liability and other required insurance 
that is reimbursable under cost-type contracts may be paid notwith- 
standing ‘‘No Cost Settlement Agreement” that included mutual releases, 
and lack of privity between Govt. and insurance company. Contracting 
officer under sec. 10-554 of Army Procurement Procedure—which has 
force and effect of law—having responsibility upon termination or 
completion of cost-reimbursable-type contract to obtain insurance 
credits due contractor or to assume contractor’s insurance obligations, 
liability of Govt. for unpaid insurance premiums is mandatory and 
must be read into termination settlement__..........-......._.-._- 457 
Scope 
355 Administrative determination 
Determination pursuant to Atomic Energy Commission Regs., 
implementing Federal Procurement Regs., not to require payment of 
Davis-Bacon Act wage rates in performance of reactor system assembly 
for Loss of Fluid Test (LOFT) Experiment on basis ‘‘LOFT’” will not be 
assembled on site of proposed containment and control facility, nor be 
installed in that building and, therefore, not constituting construction 
of conventional reactor, assembly work is not subject to act, will not be 
disturbed, Commission having responsibility of administering and 
enforcing contracts, interpretation of its regulations that assembly work 
is not “construction work’ or “public work,’ but experimental work 
is authoritative, absent reason for Dept. of Labor holding that fact 
| reactor is part of mobile system to be used for experimental work does 
not remove its assembly and fabrication from coverage of Davis-Bacon 
RN NT os eR eh icin dh biepctenedtntss dinin tents nanebekenlaeabionabintd abies 192 
RELEASES 
Proper release or acquittance 
Decedents’ estates 
The $1,000 limitation prescribed in par. 40504(b) (5), Dept. of Defense 
Military Pay and Allowances Entitlements Manual, on payment of 6 
month’s death gratuity to parent as natural guardian of minor child 
may be exceeded to conform to amounts prescribed by statutes of States 
in which claimants reside where means are provided for Govt. to obtain 
good acquittance. Therefore, death gratuity due minor son of deceased 
member of uniformed services may be paid to mother supporting claim 
in behalf of child with affidavit substantially complying with require- 
ments of California Code, upon determination showing of compliance 
with $2,000 limitation imposed on payment of money and personal 
property includes death gratuity, and that any insurance proceeds due, 
plus other amounts, will not cause either $2,000 limitation or $2,500 
restriction on total estate to be exceeded___._......-..-..----------- 209 
Natural guardian of minor child of deceased member of uniformed 
services in documenting claim for 6 months’ death gratuity in excess of 
$1,000 prescribed by par. 40504(b) (5), Dept. of Defense Military Pay and 
Allowances Entitlements Manual, should cite State statute involved, 
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RELEASES—Continued 

Proper release or acquittance—Continued 

Decedents’ estates—Continued 
and facts bringing payment to guardian within purview of State statute 
in which persons concerned reside should be furnished in affidavit form, 
and care should be exercised to determine that parent understands 
requirements of law permitting payment to parents of small amounts 
due minors, if matter is free from doubt, to avoid expense of obtaining 
legal guardianship 

As 6 months’ death gratuity payment is not considered asset of estate 
of deceased member of uniformed services but in nature of survivor 
insurance that is payable in accordance with Federal law to persons 
listed in 10 U.S.C. 1477, principal concern of Govt. is to obtain good 
acquittance when payment to minor is involved, therefore, when State 
statute provides for good acquittance, payment of death gratuity due 
minor child of deceased member of uniformed services may be made to 
natural guardian of child upon compliance with requirements of law 
of State in which claimants reside, thereby avoiding cost of obtaining 
legal guardianship in settling of small estates 

Wage Earners’ Plans 

Although in U.S. v. Krakover, 377 F. 2d 104, court held that under 
doctrine of sovereign immunity Ch. 13, bankruptcy proceeding, Wage 
Earner’s Plan case, is not enforceable against U.S., court concluded 
that this should not deprive Federal employees of Ch. 13 benefits and 
that payment to trustee of part of wages of employee under appropriate 
order will protect trustee and creditors without infringing on immunity 
of U.S. Therefore, procedure under which accounting and finance 
officers are required to pay part of wages of employee in response to 
court order issued in Ch. 13, Wage Earner’s Plan case—binding on 
employee—may be continued without violating 31 U.S.C. 203, pro- 
hibiting assignment of claims against U.S., or without depriving Govt. 
of good acquittance 

RETIREMENT 

Civilian 

Annuities 

Deferred 
Effect on severance pay interruption 

Employee involuntarily separated from service and awarded severance 
pay under sec. 9(b) of Pub. L. 89-301, who will be entitled to deferred 
civil service annuity at age 62, may be reemployed in temporary position 
not to exceed 1 year without entitlement to resumption of severance pay 
upon termination of temporary appointment being affected, notwith- 
standing he will reach 62 during period of temporary appointment and 
become entitled to immediate annuity at expiration of temporary 
appointment, employee not having satisfied requirements for annuity at 
time of involuntary separation, at which time entitlement to severance 
pay was determined, he is not subject to prohibition in sec. 9(b)(4) to 
payment of severance pay to persons entitled to immediate annuity 
upon separation. Therefore, employee is entitled to both deferred 
annuity and resumption of severance pay upon separation from tem- 
porary position 
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RETIREMENT—Continued 
Civilian—Continued 
Contributions 
Premium pay within term “basic pay” 

Retroactive collection of increased retirement and life insurance 
deductions to cover standby premium pay which was made part of base 
pay by Pub. L. 89-737, approved Nov. 2, 1966, and implemented by 
Civil Service Reg. on Mar. 3, 1967, may be waived for separated em- 
ployees who are not annuitants, unless demand for increased benefits is 
made at some future time, but may not be waived for retirees and em- 
ployees still on rolls who are entitled to increased benefits arising from 
inclusion of premium pay within term “basic pay’ and, therefore, 
collection of deductions for premium pay received by retirees and current 
employees should be instituted to go back to effective date of act. 

Service credits 

Military service 
Waiver of retired pay 

Retired member of uniformed services performing instructional and 
administrative duties pursuant to 10 U.S.C. 2031(d) in connection with 
Junior ROTC program who had waived military retired pay in order 
to have military service added to Federal civilian service to obtain 
greater civil service retirement annuity is entitled under sec. 2031(d) (1) 
to difference between military retired pay to which he would be entitled 
but for waiver and active duty pay and ailowances he would receive 
if ordered to active duty, even though difference when added to member’s 
civil service retirement annuity exceeds active duty pay and allowances 
he would receive if ordered to active duty, member’s waiver not chang- 
ing qualification for employment in ROTC program, nor barring him 
from participation in program, and, therefore, “retired pay’”’ he would 
be entitled to but for waiver is within contemplation of term as used 
in 10 U.S.C. 2031(d) 

Military personnel. (See Military Personnel, retirement) 
RURAL ELECTRIFICATION ADMINISTRATION 
(See Agriculture Department, Rural Electrification Administration) 
SALES 
Bids 
Deposits 
Unacceptable form 

Negotiation of bid deposit check accompanying high bid under 
surplus sales invitation having been conditioned on receiving contract 
award, rejection of bid as nonresponsive was proper, for in qualifying 
check its use as either negotiable instrument, or as draft, check, or 
demand note, as well as acceptance as bid bond, was precluded and, 
therefore, qualification constituted material exception to invitation 
which contemplated negotiability of bid deposits and not promises 
to pay under certain conditions, and adequate competition having 
been secured under invitation to establish that fair market value of 
surplus materials would be obtained in making award to highest re- 
sponsive bidder, nonresponsive bid was not for evaluation and com- 
parison, and award is considered to have been made in good faith and 
in best interests of Govt 
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SALES—Continued 
Disclaimer of warranty 
Erroneous description 
Material content 
Buyer of surplus nickel under an “‘as is’’ solicitation who upon receiv- 
ing delivery of defective metal alleges that disclaimer of warranty 
provision is unconscionable and should not be enforced, and that 
agreement after contract award for analysis of nickel is an express 
warranty of composition of material, is not entitled to replacement 
of defective nickel or to reimbursement for cost of removing impurities. 
Analysis agreement containing no warranties by Govt. is not an express 
warranty subject to sec. 2-316 of Uniform Commercial Code protecting 
buyers from unexpected and unbargained disclaimer language, and 
express disclaimer of ‘‘as is’’ provision implying no warranty property 
delivered would correspond to solicitation description, relief may not be 
granted to buyer, absent willful misdescription or bad faith by 
contracting officer 
SCHOOLS, COLLEGES, ETC. 
(See Colleges, Schools, Etc.) 
SET-OFF 
Debtor-creditor relationship 
Where U.S. is both debtor and creditor at time civilian employee or 
member of uniformed services files Ch. 13, Wage Earner’s Plan case, 
absent judicial determination to contrary, Govt.’s priority under 31 
U.S.C. 191, may be asserted in Ch. 13 Wage Earner’s time extension 
plan case, set-off to be accomplished in accordance with Title 4 of 
GAO Policy and Procedures Manual sec. 7520.10, unless wage earner 
is not insolvent. However, filing of Wage Earner’s Plan would, for 
purposes of set-off, be considered prima facie evidence of insolvency - --- 
SEWERS 
Federal grant to construct 
More than one Government agency contributing 
Propriety 
Federal Aviation Admin. (FAA) grant to city of Juneau, Alaska, 
incident to construction of sewage system which included percentage 
of cost provided by Public Health Service (PHS) grant for facility, where 
both grants were matched by State with same funds, was made without 
authority and is without legal effect, even though Federal Airport 
Act does not prohibit grant, Water Pollution Control Act under which 
PHS grant was made requiring city to pay costs in excess of grant. 
Therefore, to permit FAA to make grant for same project would require 
U.S. to contribute more than amount of PHS grant, thereby waiving 
its right to have grantee complete project without further cost to U.S., 
and would not satisfy definition in Federal Airport Act that ‘project 
costs’ are costs “which would not have been incurred otherwise,’’. - .- 81 
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SICK LEAVE 
(See Leaves of Absence, sick) 
SMALL BUSINESS ADMINISTRATION 

Administrative determinations 

Conclusiveness 

Although not authorized to review Small Business Admin. (SBA) de- 
termination or to direct issuance of certificate of competency, GAO is not 
precluded from reviewing rejection of small business concern as non- 
responsible, whether or not SBA issued certificate of competency, as 
question upon review of all pertinent information and evidence available 
to contracting officer and SBA is whether bid rejection was proper, and 
where record justifies doubt of contracting officer and SBA, it is 
immaterial that record might also support determination of bidder re- 
sponsibility, in view of fact that prospective contractor has burden to 
affirmatively demonstrate responsibility, and contracting officer is not 
required to independently gather information to resolve doubt, instead 
any doubt should be resolved against bidder 
Authority 

Bidder experience qualification 

Requirements in RFP that prospective contractors show evidence of 
being in “‘regular’’ business of designing and manufacturing centrifuge 
systems, and evidence of previous production of similar system that had 
been accepted by Govt. within past 5 years were misstated as Walsh- 
Healey Public Contracts Act does not require contractor to be “regular” 
manufacturer. In addition preaward protest of rejected proponent should 
have been submitted by contracting officer to Secretary of Labor or con- 


tractor advised of his right to review by him, and notwithstanding ex- 
perience qualification in RFP involved capacity within meaning of 
Small Business Act, contracting officer’s determination of manufacturer 
ineligibility was not subject to review by Small Business Admin. Al- 
though it is not in the best interest of the Govt. to cancel contract 
awarded, to avoid similar errors in future, correction action is recom- 


Contracts 

Awards to small business concerns. (See Contracts, awards, small 

business concerns) 
SOCIAL SECURITY 

Tax increases 

Effect on contracts 

Increase in social security taxes resulting from medicare program pro- 
vided by Social Security Act Amendments of 1965, and designated ‘‘ex- 
cise tax’’ on wages is not‘ Federal excise tax or duty on transactions or prop- 
erty covered by this contract’’ contemplated by contract clause in seo. 
1-11.401-1 of Federal Procurement Regs. entitled “Federal, State and 
Local Taxes,”’ which authorizes price adjustment for tax increases that 
occur after date of contract. Therefore, increase in social security taxes 
subsequent to execution of construction contract is not payable as con- 
tract change, tax clause employing phrase “‘transactions or property” in 
connection with subject matter of the contract and its purposes does not 
apply to social security tax increases, neither considered property nor 
transaction in sense of doing or performing business, but tax levied 
“upon relation of employment” 
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STATES 


Federal aid, grants, etc. 
Cost contributions 
Damage award 
Although damage award is not considered recognizable element of cost 
to be shared by Federal Govt. under Federal-aid highway agreement, if 
Federal Highway Administrator determines evidence supporting con- 
tractor’s claim was properly evaluated and amount of damages awarded 
constituted reasonable cost element of project, agreement may be modi- 
fied to recognize that additional costs awarded contractor stemmed from 
reliance upon erroneous “‘soil profile’ furnished bidders by State, and 
that this information no doubt contributed to unrealistically low initial 
COUNTIES CTO, ain Ha ab ae SOs EE a ad BS 
Educational agencies affected by Federal activities 
Other Federal payments 
Notwithstanding restriction on use of 1968 funds appropriated by 
Pub. L. 90-132 to Office of Education under heading “School Assistance 
in Federally Affected Areas’”’ to carry out legislative enactments after 
June 30, 1967, sec. 204 of Pub. L. 90-247, dated Jan. 2, 1968, eliminating 
requirement in Pub. L. 874, 81st Cong., that payments to local educational 
agencies be reduced by amounts “derived from other Federal payments’’ 
is effective. Retroactive aspect of sec. 208 of Pub. L. 90-247, prescribing 
that sec. 204 of act “shall be deemed to have been enacted prior to 
June 30, 1967, and shall be effective for fiscal years beginning there- 
after,’ overcoming appropriation restriction and, therefore, Pub. L. 
874 educational payments are not required to be reduced by amount of 
other Peuarl PAPO ee eee Oe Us a eee es 
Highways. (See Highways, construction, Federal aid highway program) 
More than one grant for same project 
Federal Aviation Admin. (FAA) grant to city of Juneau, Alaska, 
incident to construction of sewage system which included percentage 
of cost provided by Public Health Service (PHS) grant for facility, 
where both grants were matched by State with same funds, was made 
without authority and is without legal effect, even though Federal 
Airport Act does not prohibit grant, Water Pollution Control Act under 
which PHS grant was made requiring city to pay costs in excess of grant. 
Therefore, to permit FAA to make grant for same project would require 
U.S. to contribute more than amount of PHS grant, thereby waiving 
its right to have grantee complete project without further cost to U.S., 
and would not satisfy definition in Federal Airport Act that “‘project 
costs” are costs ‘‘which would not have been incurred otherwise’’ _._..- 
Recovery by Federal Government 
Antitrust violations 
Although U.S. is entitled to pro rata share of actual damages, less 
out-of-pocket expenses, recovered by State Highway Dept. in antitrust 
proceedings in which award of treble damages was made on basis award 
of actual damages reduced cost of federally aided highway projects that 
incorporated products on which fixed prices were conspired, Federal 
Govt. may not share in recovery of punitive damages, such damages 
not reflecting upon cost of highway projects, for absent specific authority, 
partnership arrangement under which Federal-aid highway program is 
prosecuted does not reach beyond project costs shared by Federal and 
i eae Sena neat 
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STATION ALLOWANCES 
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Military personnel 
Dependents 
Children 
Divorced daughter 
Divorced daughter of officer of uniformed services under 21 years of 
age who has custody of minor child with obligation to support and care 
for child without any assistance from husband, and who resides and is 
dependent on her father for support is a “‘dependent”’ of officer within 
meaning of term as used in 37 U.S.C. 401 and, therefore, he is entitled 
to a station allowance increase._.._..............22.-. 222-222-228 
Excess living cost outside United States, etc. 
Cost basis 
In prescribing supplemental housing allowance for members of uni- 
formed services stationed outside U.S., 37 U.S.C. 405 making no pro- 
vision for separate housing and cost-of-living allowances, but authorizing 
“‘a per diem, considering all elements of cost of living,” housing and 
cost-of-living allowances should not be considered independently in 
determining per diem rate for particular overseas station and savings of 
other than housing elements of costs as compared with costs in U.S. 
should be taken into account. Therefore, proposed supplemental housing 
allowance regulation should prescribe different per diem rates at given 
station on basis of different costs incurred by different groups of military 
personnel, including groups who incur higher or lower than average 
excess costs. However, until formula for computing housing allowances 
can be revised, and allowances for each overseas location computed on 
revised formula, computation and payment of present regular housing 
and cost-of-living allowances may continue 
Reimbursement basis 
Payment of higher housing per diem rate to members of uniformed 
services for first 2 months of entitlement after entering on overseas 
tour of duty and lower rate for remainder of tour for purpose of accel- 
erating reimbursement of moving-in expenses would constitute advance 
payment of that portion of per diem allocable to accelerated reimburse- 
ment, and such payment is not within contemplation of 37 U.S.C. 405 
authorizing per diem that considers all elements of cost of living to 
members stationed outside U.S., regardless of when costs may have to 
be paid. Therefore, proposal to establish two housing allowance indexes, 
one applying for preponderance of member’s tour which would reflect 
recurring costs and one applying during first 2 months of tour which 
would reflect inclusion of nonrecurring expenses may not be legally 


Temporary lodgings 
Concurrent payment of family separation allowance 
Member of uniformed services who while serving abroad ship that 
is away from home port is in receipt of temporary lodging allowance 
providing by par. M4303 of Joint Travel Regs., which is intended to 
partially reimburse him for housing family in hotel or hotel-like ac- 
comendations overseas pending completion of arrangement for living 
quarters, is not entitled to concurrent payment of type 2 family separa- 
tion allowance authorized under 37 U.S.C. 427(b) (2) for ship duty and 
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STATION ALLOWANCES—Continued 
Military personnel—Continued 
Temporary lodgings—Continued 
Concurrent payment of family separation allowance—Continued 
under subpar. (3) for temporary duty. Member not separated from house- 
hold subject to his management and control cannot incur additional 
expenses contemplated by sec. 427(b) by reason of “enforced separation”’ 
and, therefore, he is not eligible for type 2 family separation allowance-_- 
Upon termination of assignment of Govt. quarters at permanent 
station overseas due to closing of military installation, member of 
uniformed services in receipt of family separation allowance, type 1, 
under 37 U.S.C. 427(a) may in addition for period prior to departure to 
new station be paid temporary lodging allowance in 10-day increments 
under par. M4303. The allowances do not duplicate each other, type 1 
family separation allowance is in substance member’s basic allowance 
for quarters intended to cover cost of permanent quarters, whereas 
tenporary lodging allowance is per diem supplementing basic allowance 
for quarters to compensate him for additional expense of maintaining 
separate quarters for himself 788 
Day of arrival at duty station 
Insufficiency of mileage allowance paid to member of uniformed 
services for travel on day of arrival at overseas permanent duty station 
to cover expenses of hote: accommodations provides no basis to amend 
par. M4303-2c(4) of Joint Travel Regs. to authorize payment of tempo- 
rary lodging allowance for day of arrival without regard to mileage en- 
titlement. Both allowances designed for same purpose—mileage al- 
lowance rate including lodging and subsistence—payment of both 
allowances for same day would constitute double allowance 
Reimbursement to member of uniformed services for hotel expenses 
incurred on day of arrival at overseas permanent station may not be 
authorized by amendment to par. M4303-2c(4) of Joint Travel Regs. 
to provide payment of temporary lodging allowance or mileage, which- 
ever is greater. Member in travel status on day of arrival at overseas 
station is only entitled to travel allowances on that day, entitlement to 
temporary lodging allowance, considered a permanent station allowance, 
commencing day after arrival and, therefore, waiver of mileage entitle- 
ment by member would not operate to entitle him to temporary lodging 
allowance on day of arrival 
STATUTORY CONSTRUCTION 
Effective date 
Notwithstanding restriction on use of 1968 funds appropriated by 
Pub. L. 90-132 to Office of Education under heading ‘‘School Assistance 
in Federally Affected Areas” to carry out legislative enactments after 
June 30, 1967, sec. 204 of Pub. L. 90-247, dated Jan. 2, 1968, eliminating 
requirement in Pub. L. 874, 81st Cong., that payments to local educa- 
tional agencies be reduced by amounts ‘‘derived from other Federal 
payments’’ is effective. Retroactive aspect of sec. 208 of Pub. L. 90-247, 
prescribing that sec. 204 of act “shall be deemed to have been enacted 
prior to June 30, 1967, and shall be effective for fiscal years beginning 
thereafter,’ overcoming appropriation restriction and, therefore, Pub. 
L. 874 educational payments are not required to be reduced by amount 
of any other Federal payments 





INDEX DIGEST 


STORAGE 

Automobiles. (See Transportation, automobiles, storage and parking 

status) 
Household effects 

Military personnel 

Nontemporary storage 
Death of dependents 

Authority in par. M8303-2 of Joint Travel Regs. entitling member of 
uniformed services stationed overseas on date of death of sole or all 
dependents who had resided with him overseas to nontemporary storage 
of household goods, not to exceed prescribed weight limitation, until 
date of his next arrival in the U.S. for permanent duty may not be ex- 
tended to member located at permanent duty station in U.S. at time of 
death of sole or all dependents. Regulation promulgated pursuant to 
unusual or emergency circumstances provision of 37 U.S.C. 406(e) 
having been superseded by subsec. 406(h) relating to individual move- 
ment of dependents and effects from overseas areas, regulation may not 
be amended to apply to members on duty in U.S_......-.....------- 

SUBSISTENCE 

Per diem 

Constructive costs 

Passengers in privately owned vehicles 

Official passenger who travels in privately owned vehicle (POV), use of 
which has not been determined to be advantageous to Govt., is entitled 
to reimbursement on same basis as operator of vehicle under per diem 
provisions of sec. 3.5c(2), Bur. of Budget Cir. No. A~7, Revised. There- 


fore, civilian Joint Travel Regs. may be amended to provide constructive 
per diem to passengers in POV used for official business as matter of 
personal preference, per diem limited to amount allowable had passenger 
used carrier upon which constructive transportation costs are deter- 


Dependents 
Transfer of employee 

Govt. agency acquiring services of overseas employee who incident to 
return to U.S. for separation and reemployment without break in service 
is entitled to reimbursement of travel expenses by both losing and ac- 
quiring agency in accordance with 46 Comp. Gen. 628 may, if transfer is 
not for convenience of employee, pursuant to sec. 2.5 of Bur. of Budget 
Cir. No. A-56, authorize payment of subsistence expenses incurred while 
occupying temporary quarters at new station, miscellaneous expenses, 
and per diem for employee’s family incident to travel from residence to 
new duty station, not to exceed per diem payable for direct travel from 
old to new station 

Overseas employee under separation orders to place of residence which 
is more distant from overseas duty station than place at which he is em- 
ployed without break in service after departure from overseas duty point 
is only entitled to reimbursement by losing agency for travel costs to 
place of residence. Although employee is not entitled to travel or trans- 
portation costs from residence to new duty station, no collection is 
required for costs paid to residence in excess of costs for direct travel 
from overseas to new station, Under Bur. of Budget Cir. No. A-56 
acquiring agency may pay miscellaneous expenses allowance and 
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SUBSISTENCE—Continued 
Per diem—OContinued 
Dependents—Continued 
Transfer of employee—Continued 
reimburse employee for subsistence while occupying temporary quarters. 
However, no per diem allowance for travel time of employee’s family is 
SN idaiicscottncscotcncevssncondssscucediidbtinpustediiedhe 
Military personnel 
At separation point 
Proposed revision of par. M4157-1, Joint Travel Regs., to permit 
members of uniformed services to be transferred to and separated 
from service at place of own choosing and for own convenience as 
alternative to separation from place prescribed by regulation, and to 
travel from alternate separation point to home of record or place 
from which called to active duty may be adopted, revision adequately 
protecting public interest by limiting cost to Govt. for travel and per 
diem to cost from member’s last permanent duty station to appropriate 
separation activity. However, no per diem payable to member at last 
permanent duty station for period of processing separation, no per 
diem would be payable at alternate separation center elected by member. 
Special per diem allowances 
Approval 
Approval of special per diem allowances prescribed in 37 U.S.C. 405 
to cover cost-of-living when members of uniformed services travel on 
temporary duty outside U.S. or in Hawaii or Alaska, subsequent to 
performance of travel would be retroactive determination of both 
special per diem rate and entitlement to rate contrary to rule that 
rights of Govt. and member entitled to per diem for travel and tem- 
porary duty become fixed under applicable orders and regulations in 
effect at time duty is performed and such rights may not be changed 
by administrative action which would retroactively amend member’s 
orders or change applicable regulations. Therefore, Joint Travel Regs. 
may not be amended to provide for approval of special per diem allow- 
ances for foreign travel after travel has been performed__.------------ 
Station per diem allowance. (See Station Allowances, military 
personnel) 
Temporary duty 
Training or school assignment 
Duty station vicinity 
Officer of uniformed services who incident to orders directing attend- 
ance at course of instructions claims per diem on basis of departure 
from Tachikawa Air Base—permanent duty station—at 5 a.m. by 
Govt. conveyance for classes at Kishine Barracks, Yokohama, Japan, 
and return to duty station at 7:15 p.m. same day, may not be paid 
per diem, Nov. 8, 1954 determination by Headquarters, Far East Air 
Forces, that per diem is not payable to its personnel for travel and 
temporary duty performed within area that includes two involved 
locations never having been rescinded, and notwithstanding conditions 
of travel and temporary duty in Tokyo area may have changed, and 
per diem may be paid at permanent duty overseas station under 37 
U.S.C. 405 when authorized by regulation, 1954 restriction on basis 
little or no additional subsistence expense is incurred for travel within 
vicinity of duty station does not permit payment of per diem claimed - 
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SUBSISTENCE—Continued Page 
Per diem—Continued 
Military personnel—Continued 
Temporary duty—Continued 
Travel other than under orders 
Members of uniformed services who under 37 U.S.C. 404(e) receive 
163 per diem in lieu of subsistence when performing flights from permanent 
duty station to some other point and return without issuance of orders 
for specific travel may be reimbursed miscellaneous expenses contem- 
plated by Vol. I, Ch. 4, Part I, Joint Travel Regs. for members in 
travel status, and regulations amended accordingly, in view of Govt.’s 
general obligation to make reimbursement for expenses necessarily 
incurred in performing duty away from permanent duty station. Al- 
though, travel orders may not be issued to members covered by sec. 
404(e), claims for reimbursement may be paid on certification of appro- 
priate unit commander. B—142359, July 1, 1960, modified_......-_- 477 
Passengers in privately owned automobiles 
Reimbursement basis 
Official passenger who travels in privately owned vehicle (POV), 
166 use of which has not been determined to be advantageous to Govt., 
is entitled to reimbursement on same basis as operator of vehicle under 
per diem provisions of sec. 3.5c(2), Bur. of Budget Cir. No. A-7, Revised. 
Therefore, civilian Joint Travel Regs. may be amended to provide 
constructive per diem to passengers in POV used for official business 
as matter of personal preference, per diem limited to amount allowable 
had passenger used carrier upon which constructive transportation 
conte new Geheumebei ii iis. Miedo ibeiidbbawdn Jima deldstelnds 686 
Temporary duty 
Dependents 
En route to new station 
An employee whose dependents traveled with him incident to change 
of official duty station and stopover for consultation is entitled under 
sec. 2.2b of Bur. of Budget Cir. No. A-56 to payment of per diem on 
127 account of his family restricted to that allowable for uninterrupted 
travel between old and new duty stations, the rationale of sec. 6.10 of 
Standardized Govt. Travel Regs. applying in measuring employee’s 
entitlement to reimbursement for per diem on account of his family_.... 760 
TAXES 
Contracts. (See Contracts, tax matters) 
Federal 
Social security 
Increases. (See Social Security, tax increases, effect on contracts) 
State 
Travel expenses. (See Travel Expenses, miscellaneous expenses, 
State taxes) 
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Automobiles 

Storage and parking status 

Costs of parking or storing automobile which employee occupying 
temporary quarters incident to change-of-duty station pays separately 
from lodging expenses are not reimbursable to employee, use of term 
“subsistence expenses” in Pub. L. 89-516 and implementing Bur. of 
Budget regulations not extending to garaging of vehicle when employee 
occupies temporary quarters, and sec. 3.5 of Standardized Govt. Travel 
Regs. treating garaging or parking of vehicle as transportation expense. 189 
Baggage 

Overseas employees 

Unaccompanied baggage 

Cost to civilian employee of transporting “Hi Fi System” incident to 
return to overseas duty station from home leave is not reimbursable 
under orders that authorized shipment of baggage, which consists of 
those articles traveler “bags up” and “lugs along,”’ or has carried for 
him on journey for comfort or convenience during journey or upon 
arrival at destination. Therefore, “hi fi’’ not constituting baggage but 
household effects comparable to other instruments which are used for 
residential or social amusement and entertainment, cost of its trans- 
portation may not be allowed on basis it is unaccompanied baggage..... 572 
Dependents 

Advance travel 

Use of more than one automobile 

Employee whose dependents, prior to effective date of his transfer, 
travel to his new duty station by privately owned automobile to enroll 
children in full-school term at new station having been paid 12 cents 
per mile for his travel by automobile may be authorized additional 
reimbursement at rate of 4 cents per mile under par. C6156, Joint 
Travel Regs., which provides 16 cents per mile for use of two automobiles, 
notwithstanding regulations do not contain example involving family 
traveling earlier than employee, advanced travel for purpose of school 
enrollment having been administratively approved as acceptable reason 
for authorizing use of two automobiles............-------.---------- 720 

Brothers 

Not a dependent 

Definition of “immediate family’ in sec. 1.2d of Bur. of Budget Cir. 
No. A-56 excluding relationship of brother, and employee may not be 
reimbursed for travel and transportation expenses incurred for brother 
incident to change-of-duty station, even though employee is sole source 
of brother’s support, and dependency is recognized for income tax and 
insurance purposes, attendance at Govt. school for dependents, and that 
employee might be held responsible in certain legal actions stemming 
SOR RNS OE RAGIN. nnncnnendusanvosastanenansesowteibGhnlsahpy 121 

Military personnel 

Advance travel of dependents 
School facilities lacking, etc. 

Unavailability of high school facilities to child of member of uni- 
formed services 2 years after member who on 3 year overseas assignment 
was aware of lack prior to departure is not unusual or emergency cir- 
cumstances contemplated by 37 U.S.C. 406(e) for advance transportation 


a 

TRANSPORTATION Page | 
2 

he 





INDEX DIGEST 


TRANSPORTATION—Continued 
Dependents—Continued 
Military personnel—Continued 
Advance travel of dependents—Continued 
School facilities lacking, etc.—Continued 
of dependents, and par. M7103—2(5) of Joint Travel Regs. may not be 
construed other than authority for advance return of dependents to 
U.S. upon certification by overseas commander that lack of educational 
facilities or housing was beyond control of member and condition arose 
after dependents departure for overseas duty station, nor Regulations 
amended, either under 37 U.S.C. 406(e) regarding unusual or emergency 
conditions or sec. 406(h) providing for advance travel when in best in- 
terests of member or dependents and U.S., to authorize advance return 
of children where lack of educational facilities was known before de- 
parting for overseas station 
Cadets, midshipmen, etc. 
Aviation Candidate Program 
Members of Aviation Officer Candidate Program who enlist in Navy 
in pay grade E-2 and are promoted to E-5 upon arrival at temporary 
duty station are entitled to transportation of dependents at Govt. ex- 
pense under orders that designate temporary duty station their perma- 
nent station as an officer prior to being commissioned. Fact that ordered 
change of station is incident to promotion and continued service in 
higher grade has no bearing on right, either as an officer or enlisted man, 
to entitlement under par. M7053 of Joint Travel Regs. to transportation 
of dependents at Govt. expense for travel performed to first permanent 
station designated subsequent to temporary duty assignment of member_ 
Children 
Adopted 
Adoption of orphan by Army officer having been in conformity with 
adoption laws of Vietnam, it will be recognized in other States to extent 
it is not repugnant to public policy of State, and officer having complied 
witb requirements for issuance of passport and for classification of minor 
child as eligible orphan for visa under Immigration and Naturalization 
Act of 1952, as amended, adopted child is considered dependent of 
officer within meaning of 37 U.S.C. 401, and officer is entitled to child’s 
transportation at Govt. expense incident to permanent change of station 
and he, therefore, may be paid monetary allowance in lieu of transporta- 


Twenty-one years of age 

Fact that unmarried dependent transferred overseas at Govt. ex- 
pense incident to assignment of member of uniformed services remained 
overseas after reaching 21, and member’s assignment to U.S., only 
returning to U.S. after member’s reassignment to another permanent 
duty station within U.S., does not defeat entitlement to dependent’s 
transportation under 37 U.S.C. 406(h) saved to member by par. M7055 
of Joint Travel Regs. Therefore, member is entitled to transportation of 
dependent from place at which located overseas to duty station at which 
member is located at time travel is performed, not to exceed distance 
from old station overseas to current duty station in U.S. or from last 
station in U.S. to current station, whichever is greater....-.---------- 691 
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TRANSPORTATION—Continued Page 
Dependents—Continued a 
Military personnel—Continued 
Dependents acquired prior to effective date of orders 
Member of uniformed services who shortly before issuance of perma- 
nent change-of-station orders to restricted area upon completion of 
unaccompanied tour of duty at overseas station is married and pays cost 
of wife’s travel to U.S. has not met requirements that he have at least 
12 months remaining on overseas tour after acquisition of dependent 
for entitlement to reimbursement for dependent’s travel_._._....._._- 445 é 
No legal basis existing for distinguishing between assignment of i 
member of uniformed services to nonrestricted and restricted areas for 
purpose of extending effective date of permanent change-of-station 
orders until completion of temporary duty or leave en route, par. 
M3003-1b(1) of Joint Travel Regs. may be amended under 37 U.S.C. 
404(b) to eliminate distinction, revision to conform to rule in 33 Comp. 
Gen. 458 that effective date of permanent change-of-station orders is 
date upon which travel must commence to accomplish ordered change, 
and that travel is not required to start prior to performance of tem- 
porary duty, use of authorized leave, proceed time, and personal con- 
venience delays. Therefore, member’s entitlement to transportation 
allowances only for dependents in existence on effective date of orders 
remains unaltered under revised regulation................-.-.-.-.-. 
Dislocation allowance 
Emergency, etc., conditions 
Officer of uniformed services whose dependents following evacuation 
from overseas duty station to temporary safe haven in Europe, pursuant 
to 37 U.S.C. 405(a), under orders authorizing further transportation to 
place to be designated within U.S., etc., return instead to duty station, 
may not be paid dislocation allowance prescribed in 37 U.S.C. 407, for 
purpose of partially reimbursing member with dependents for expenses 
incurred in relocating household, par. M9008 of Joint Travel Regs. 
properly operating to deny member dislocation allowance incident to 
movement of dependents to temporary safe haven outside U.S., where 
they did not locate household or establish residence and, therefore, did 
not incur relocation costs contemplated by 37 U.S.C. 407.....------- 
Missing status of member 
Entitlement to payment of dislocation allowance authorized by 37 
U.S.C. 407, predicated on orders directing permanent change of station 
for members of uniformed services, determination that member in 
active service is in missing status is not proper basis to authorize pay- 
ment of dislocation allowance under sec, 554, which only authorizes 
travel and transportation of dependents and household and personal 
effects of member who is in missing status. Therefore, dependents of 
members missing in action, who are issued travel orders under 37 U.S.C. 
554 incident to member’s missing status and not because of member’s 
permanent change of station, may not be paid dislocation allowance, 
whether or not they had relocated their households incident to member’s 
permanent change of station to restricted area..........------------- 
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TRANSPORTATION—Continued 


Dependents—Continued 
Military personnel]—Continued 
Medical treatment 
Air Force officer stationed overseas whose wife under orders travels 
by privately owned automobile to and from hospital for medical treat- 
ment may not be paid mileage allowance for round-trip transportation, 
reimbursement under 10 U.S.C. 1040 and par. M7107, Joint Travel 
Regs. being limited to actual expenses, whether dependent travels alone 
or with attendant, absent specific authorization for commuted pay- 
ments, such as mileage, monetary allowances in lieu of transportation, 
or per diem. Member who transports dependent to medical facility in 
his privately owned vehicle for which he is entitled to travel allowance 
would not be entitled to additional amount on behalf of dependent, 
travel allowance being in lieu of actual expenses__.............--..-- 
To other than duty station 
Member of uniformed services who shortly before issuance of permanent 
change-of-station orders to restricted area upon completion of unac- 
companied tour of duty at overseas station is married and pays cost of 
wife’s travel to U.S. has not met requirements that he have at least 12 
months remaining on overseas tour after acquisition of dependent for 
entitlement to reimbursement for dependent’s travel_............----- 
Travel between any points authorized 
Government’s obligation 
In view of numerous authorized places where dependents and household 
goods of members of uniformed services may be located and places to 
which transportation may be desired on date of separation from service 
or relief from active duty—permanent changes of station under 37 
U.S.C. 406—pars. M7009-1 and M8259—1 of Joint Travel Regs. may be 
revised to authorize transportation between any prescribed points, 
provided cost of movement is limited to that which would be involved 
for distance from last duty station, or from more distant location if 
authorized under par. M8253, to home of record or place from which 
called to active duty as elected by member under par. M4157 of regu- 
lations—maximum statutory obligation of Government__........----- 
Household effects 
First duty station 
Transfers between agencies 
If transportation of employee’s household effects from overseas duty 
station has been delayed until after transfer to duty station within U.S. 
without break in service, losing agency is responsible for payment of 
transportation costs not to exceed cost of returning goods to employee’s 
residence and gaining agency is responsible for payment of balance of 
costs up to cost of direct transportation from old to new station_.--..-- 
Housetrailer shipments 
Pilot car services 
Reimbursement of charges for pilot car services required by State law 
in connection with transportation of mobile dwelling which are assessed 
under Rule 320 of freight tariff that is designated “Special Service 
Charges” is not precluded by sec. 9.3a(3) of Bur. of Budget Cir. No. 
A-56, prohibition in section against payment of special services being 
directed to special services covered by Rule 170 of tariff, such as packing, 






Page 


743 


445 


689 


763 















948 INDEX DIGEST 


TRANSPORTATION—Oontinued 
Household effects—Continued 
Housetrailer shipments—Continued 
Pilot car services—Continued 


unpacking, blocking and unblocking housetrailers, necessary and 
desirable services for use of mobile dwelling but which, unlike pilot cars 
required by State law are not essential to point to point transportation 
OF EDEN IRR ee abioo une buneetieeedadcewelese eu 
Military personnel 
After acquired 
Regulations to authorize transportation of household effects of mem- 
bers of uniformed services between any prescribed points upon separa- 
tion from service or relief from active duty, cost limited to distance from 
last duty station, or from more distant location if authorized pursuant to 
par. M8253 of Joint Travel Regs. to home of record or place from which 
called to active duty as elected by member under par. M4157, would not 
be for application to household effects that were not brought into serv- 
ice for use in member’s household at some time during his current tour of 
QORVG GU redinabonancadabiigdenlhone ann bnldewen seve aes se 
Transportation between any points authorized 
Government’s obligation 
In view of numerous authorized places where dependents and house- 
hold goods of members of uniformed services may be located and places 
to which transportation may be desired on date of separation from 
service or relief from active duty—permanent changes of station under 
37 U.S.C. 406—pars. M7009-1 and M8259-1 of Joint Travel Regs. 
may be revised to authorize transportation between any prescribed 
points, provided cost of movement is limited to that which would be 
involved for distance from last duty station, or from more distant 
location if authorized under par. M8253, to home of record or place 
from which called to active duty as elected by member under par. 
M4157 of regulations—maximum statutory obligation of Government. 
Overseas employees 
Shipment incident to home leave 
Cost to civilian employee of transporting “Hi Fi System” incident 
to return to overseas duty station from home leave is not reimbursable 
under orders that authorized shipment of baggage, which consists of 
those articles traveler “bags up” and “lugs along,’’ or has carried for 
him on journey for comfort or convenience during journey or upon 
arrival at destination. Therefore, “hi fi” not constituting baggage but 
household effects comparable to other instruments which are used for 
residential or social amusement and entertainment, cost of its trans- 
portation may not be allowed on basis it is unaccompanied baggage-- -- 
Transfers 
Agency within the United States 
If transportation of employee’s household effects from overseas duty 
station has been delayed until after transfer to duty station within 
U.S. without break in service, losing agency is responsible for payment 
of transportation costs not to exceed cost of returning goods to employee’s 
residence and gaining agency is responsible for payment of balance of 
costs up to cost of direct transportation from old to new station--.------ 
Storage. (See Storage, household effects) 
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TRANSPORTATION—Continued 
Mileage basis payment. (See Mileage) 
Trailers 
Trailer shipments 
Civilian personnel, (See Transportation, household effects, house- 
trailer shipments) 
Travel agencies 
Use approved 
Procurement of transportation through group or charter arrange- 
ments made by travel agents for employees traveling on official business 
between points in U.S. and points in its possessions or foreign countries 
which results in substantial savings over costs of regular individual 
air accommodations would be consistent with secs. 1.2 and 3.9 of Stand- 
ardized Govt. Travel Regs. and, therefore, such arrangements may be 
used upon administrative determination of substantial savings over 
cost of regular individual air fare. However, tickets should not be obtained 
with Govt. transportation requests but should be paid for by traveler 
and cost reimbursed to him, and appropriate travel advances may be 
made to employees to cover cost of travel procurement 
TRAVEL ALLOWANCES 
Military personnel 
Waiver 
Reimubrsement to member of uniformed services for hotel expenses 
incurred on day of arrival at overseas permanent station may not be 
authorized by amendment to par. M4303-2c(4) of Joint Travel Regs. 
to provide payment of temporary lodging allowance or mileage, which- 
ever is greater. Member in travel status on day of arrival at overseas 
station is only entitled to travel allowances on that day entitlement to 
temporary lodging allowance, considered a permanent station allowance, 
commencing day after arrival and, therefore, waiver of mileage entitle- 
ment by member would not operate to entitle him to temporary lodging 
allowance on day of arrival 
TRAVEL EXPENSES 
Actual expenses 
Commuted payment authority lacking 
Air Force officer stationed overseas whose wife under orders travels 
by privately owned automobile to and from hospital for medical treat- 
ment may not be paid mileage allowance for round-trip transportation, 
reimbursement under 10 U.S.C. 1040 and par. M7107, Joint Travel 
Regs. being limited to actual expenses, whether dependent travels alone 
or with attendant, absent specific authorization for commuted payments, 
such as mileage, monetary allowances in lieu of transportation, or per 
diem. Member who transports dependent to medical facility in his 
privately owned vehicle for which he is entitled to travel allowance 
would not be entitled to additional amount on behalf of dependent, 
travel allowance being in lieu of actual expenses 
Leave incident to enlistment extension 
Payment of mileage or monetary allowance to members of uniformed 
services in lieu of transportation for travel performed at personal expense 
pursuant to special leave provided by 10 U.S.C. 703(b), which authorizes 
transportation to and from duty station “at expense of United States” 
incident to extension of enlistment for at least 6 months, may not be 
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TRAVEL EXPENSES—Continued 


Actual expenses—Continued 

Leave incident to enlistment extension—Continued 
authorized by revising par. M5501 of Joint Travel Regs., as amended, 
absent specific authority in sec. 703(b) for payment of commuted travel 
and transportation allowances and, therefore, travel performed by 
members at personal expense while on leave pursuant to 10 U.S.C. 703(b) 
may be reimbursed only on actual expense basis 
Advances 

Group or charter travel 

Procurement of transportation through group or charter arrangements 
made by travel agents for employees traveling on official business 
between points in U.S. and points in its possessions or foreign countries 
which results in substantial savings over costs of regular individual air 
accommodations would be consistent with secs, 1.2 and 3.9 of Standard- 
ized Govt. Travel Regs. and, therefore, such arrangements may be used 
upon administrative determination of substantial savings over cost of 
regular individual air fare. However, tickets should not be obtained with 
Govt. transportation requests but should be paid for by traveler and 
cost reimbursed to him, and appropriate travel advances may be made 
to employees to cover cost of travel procurement 
Automobiles 

Hire. (See Vehicles, rental) 
Illness 

Other than employee 

Employee who upon arrival at temporary duty station—a scientific 
conference—abandons official travel due to death in family is not entitled 
to travel and transportation expenses incurred in returning to head- 
quarters, notwithstanding employee was directed by superior to return, 
or that he arranged to have employee of another Govt. agency attending 
conference submit report to his agency, and employee having abandoned 
assignment for personal reasons, cost of return travel is within scope of 
long-standing rule that when employee abondons his official travel status 
because of death or illness of member of family he may be reimbursed 
only cost of official travel to point of abandonment__-_---.--.-------- 
Military personnel 

Circuitous routes 

Payment basis 

When members of uniformed services and their dependents incident to 
permanent change of station are authorized travel by other than direct or 
official route, entitlement to reimbursement for travel and transportation 
costs may not exceed costs that would be involved for travel by direct or 
official route to new station. Government’s obligation is limited to 
furnishing transportation or reimbursement therefor from old to new 
duty station. Therefore, member authorized indirect travel for himself 
and dependents for personal reasons incident to change of station from 
overseas to U.S. is not entitled to reimbursement for excess cost involved 
in circuitous route travel to embarkation point for return to U.S..-.---- 

Air Force officer who incident to permanent change of station from 
Clark Air Force Base (Philippines) to Wright-Patterson Air Force Base 
(Ohio) travels under orders with dependents by Govt. air to other than 
scheduled port of embarkation in Europe for travel on space available 
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TRAVEL EXPENSES—Continued 
Military personnel—Continued 
Circuitous routes—Continued 
Payment basis—Continued 
basis, then by circuitous route to embarkation point, delaying departure 
from east coast debarkation port to locate luggage and traveling to 
California to pick up possessions stored with family before reporting to 
new duty station, is only entitled to per diem incident to air travel to 
port of debarkation plus mileage to new station—per diem, and total 
cost not to exceed cost of normal route travel—and to travel allowance 
for dependents from port of debarkation to new station, also limited to 
normal route costs, notwithstanding travel as performed and nonuse of 
Govt. storage facilities may have resulted in savings to Govt 
Escorts 
Dependents 
Medical care 
Travel of members of uniformed services who act as escorts and ac- 
company dependents to medical facilities is regarded under 10 U.S.C. 
1040 as travel on public business if directed by competent orders, and 
members are entitled to travel and transportation allowances in ac- 
cordance with par. M6401 of Joint Travel Regs 
Headquarters 
Prohibition 
Although members of Military Airlift Command crews who in ad- 
dition to per diem in lieu of subsistence prescribed by 37 U.S.C. 404(e) 
for round-trip flights from permanent duty station without issuance of 
orders for specific travel are deemed to be entitled to reimbursement for 
miscellaneous travel expenses prescribed by par. M3050 of Joint Travel 
Regs., they are not considered as performing travel and temporary duty 
within contemplation of paragraph and, therefore, may not be reim- 
bursed for expenses of travel between home or place of abode and place 
of reporting for regular duty at permanent station 
Leaves of absence 
Incident to enlistment extension 
Payment of mileage or monetary allowance to members of uniformed 
services in lieu of transportation for travel performed at personal expense 
pursuant to special leave provided by 10 U.S.C. 703(b), which author- 
izes transportation to and from duty station “at expense of United 
States’’ incident to extension of enlistment for at least 6 months, may 
not be authorized by revising par. M5501 of Joint Travel Regs., as 
amended, absent specific authority in sec. 703(b) for payment of com- 
muted travel and transportation allowances and, therefore, travel per- 
formed by members at personal expense while on leave pursuant to 10 
U.S.C. 703(b) may be reimbursed only on actual expense basis 
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TRAVEL EXPENSES—Continued 

Military personnel—Continued 

Release from active duty 

Constructive costs 

Member of uniformed services separated overseas for own convenience 
who returns to U.S. within 1 year by way of different port of debarkation 
than one from which he elected to receive travel allowances prescribed by 
M4159-5b of Joint Travel Regs. when “‘no travel” is performed incident 
to separation is not entitled to additional mileage, travel allowance 
having been fixed upon member’s election of constructive costs. There- 
fore, member having been paid mileage from last overseas duty station 
to nearest port of embarkation and from nearest port of debarkation to 
place to which he elected to receive travel allowances, is not entitled to 
mileage adjustment on basis he traveled greater distance from port of 
debarkation used than distance for which he was paid mileage......... 

Transfers 

Reimbursement basis 

When members of uniformed services and their dependents incident 
to permanent change of station are authorized travel by other than direct 
or Official route, entitlement to reimbursement for travel and transporta- 
tion costs may not exceed costs that would be involved for travel by 
direct or official route to new station. Government’s ubligation is limited 
to furnishing transportation or reimbursement therefor from old to new 
duty station. Therefore, member authorized indirect travel for himself 
and dependents for personal reasons incident to change of station from 
overseas to U.S. is not entitled to reimbursement for excess cost involved 
in circuitous route travel to embarkation point for return to U.S._...-- 

Air Force officer who incident to permanent change of station from 
Clark Air Force Base (Philippines) to Wright-Patterson Air Force 
Base (Ohio) travels under orders with dependents by Govt. air to other 
than scheduled port of embarkation in Europe for travel on space 
available basis, then by circuitous route to embarkation point, delaying 
departure from east coast debarkation port to locate luggage and traveling 
to California to pick up possessions stored with family before reporting 
to new duty station, is only entitled to per diem incident to air travel to 


port of debarkation plus mileage to new station—per diem, and total 
cost not to exceed cost of normal route travel—and to travel allowance for 


dependents from port of debarkation to new station, also limited to 
normal route costs, notwithstanding travel as performed and nonuse 
of Govt. storage facilities may have resulted in savings to Govt_._...-- 
Travel status 
Absent orders 
Miscellaneous expenses 
Members of uniformed services who under 37 U.S.C. 404(e) receive 


per diem in lieu of subsistence when performing flights from permanent 
duty station to some other point and return without issuance of orders 
for specific travel may be reimbursed miscellaneous expenses contemplated 
by Vol. I, Ch. 4, Part I, Joint Travel Regs. for members in travel status, 
and regulations amended accordingly, in view of Govt.’s general obliga- 
tion to make reimbursement for expenses necessarily incurred in per- 
forming duty away from permanent duty station. Although, travel orders 
may not be issued to members covered by sec. 404(e), claims for reim- 
bursement may be paid on certification of appropriate unit commander. 
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TRAVEL EXPENSES—Continued 
Miscellaneous expenses 

Insurance premiums 

Dept. of State officer who when administratively reimbursed travel 
expenses incurred incident to attending in official capacity American 
Bar Association’s National Institute on Marine Resources is not allowed 
$7.50 air insurance fee may not recover amount from contribution made 
to Dept. under 22 U.S.C. 809 to cover “actual” travel expenses of officer, 
and even if gift had not been conditioned, insurance cost personal to 
officer, Dept. could only accept reimbursement for cost of air insurance 
for its own benefit, and as Bar Association is not one of acceptable donors 
described in 26 U.S.C. 501(c)(3), officer may not under 5 U.S.C. 4111 
accept $7.50 as contribution from private source.._.............--_- 319 

State taxes 

Automobile registration, license, etc. 

Under State statute exempting nonresident vehicle owner from re- 
quirement to register his automobile and obtain State license plates 
unless vehicle would be operated for gain or profit of owner or others, 
employee who in performance of temporary duty is required to obtain 
certificate of registration and license plates for his privately owned 
automobile may be reimbursed expenses he incurred in complying with 
State statute, employee’s use of his vehicle during temporary duty 
assignment having been advantageous to Govt. in transaction of official 
business within meaning of sec. 10.5 of Standardized Govt. Travel Regs. 332 
Official business 

Passengers in privately owned vehicles 

Official passenger who travels in privately owned vehicle (POV), use of 
which has not been determined to be advantageous to Govt., is entitled to 
reimbursement on same basis as operator of vehicle under per diem 
provisions of sec. 3.5c(2), Bur. of Budget Cir. No. A~-7, Revised. There- 
fore, civilian Joint Travel Regs. may be amended to provide constructive 
per diem to passengers in POV used for official business as matter of 
personal preference, per diem limited to amount allowable had passenger 

used carrier upon which constructive transportation costs are deter- 
Overseas employees 
Transfers 

Agency within the United States 

Govt. agency acquiring services of overseas employee who incident 
to return to U.S. for separation and reemployment without break in 
service is entitled to reimbursement of travel expenses by both losing 
and acquiring agency in accordance with 46 Comp. Gen. 628 may, if 
transfer is not for convenience of employee, pursuant to sec. 2.5 of Bur. 
of Budget Cir. No. A-56, authorize payment of subsistence expenses 
incurred while occupying temporary quarters at new station, miscel- 
laneous expenses, and per diem for employee’s family incident to travel 


from residence to new duty station, not to exceed per diem payable for 
direct travel from old to new station____________-_-_--------------- 


Overseas employee under separation orders to place of residence 
which is more distant from overseas duty station than place at which 
he is employed without break in service after departure from overseas 
duty point is only entitled to reimbursement by losing agency for travel 


763 
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TRAVEL EXPENSES—Continued 

Overseas employees—Continued 
Transfers—Continued 
Agency within the United States—Continued 

costs to place of residence. Although employee is not entitled to travel 
or transportation costs from residence to new duty station, no collection 
is required for costs paid to residence in excess of costs for direct travel 
from overseas to new station. Under Bur. of Budget Cir. No. A-56 
acquiring agency may pay miscellaneous expenses allowance and reim- 
burse employee for subsistence while occupying temporary quarters. 
However, no per diem allowance for trayel time of employee’s family is 


Temporary duty 

Assignment interrupted 

Return expenses 
Illness or death in family 

Employee who upon arrival at temporary duty station—a scientific 
conference—abandons official travel due to death in family is not entitled 
to travel and transportation expenses incurred in returning to head- 
quarters, notwithstanding employee was directed by superior to return, 
or that he arranged to have employee of another Govt. agency attending 
conference submit report to his agency, and employee having abandoned 
assignment for personal reasons, cost of return travel is within scope of 
long-standing rule that when employee abandons his official travel 
status because of death or illness of member of family he may be reim- 
bursed only cost of official travel to point of abandonment 
Transfers 

Dependents 

Brother’s status 

Definition of ‘immediate family’ in sec. 1.2d of Bur. of Budget Cir. 
No. A-56 excluding relationship of brother, and employee may not be 
reimbursed for travel and transportation expenses incurred for brother 
incident to change-of-duty station, even though employee is sole source 
of brother’s support, and dependency is recognized for income tax and 
insurance purposes, attendance at Govt. school for dependents, and that 
employee might be held responsible in certain legal actions stemming 
from acts of brother 

Trailer placement travel 

Expenses incurred by employee for round trip travel between old and 
new Official stations to locate lot of sufficient acreage on which to place 
double size housetrailer may be reimbursed to him under authority in 
sec. 2.4a, Bur. of Budget Cir. No. A-56, providing for reimbursement of 
traveling expenses incurred in “seeking permanent residence quarters’’ 
at new station, sec. 9.le of regulations respecting transportation of 
housetrailers used as residence, recognizing that there may be payment 
of travel allowances under sec. 2.4 even though trailer used as residence 
at old station will continue to be employee’s residence at new station_- 
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TRAVEL EXPENSES—Continued 
Vehicles 


Use of privately owned 
Registration and license while on temporary duty 

Under State statute exempting nonresident vehicle owner from 
requirement to register his automobile and obtain State license plates 
unless vehicle would be operated for gain or profit of owner or others, 
employee who in performance of temporary duty is required to obtain 
certificate of registration and license plates for his privately owned 
automobile may be reimbursed expenses he incurred in complying with 
State statute, employee’s use of his vehicle during temporary duty 
assignment having been advantageous to Govt. in transaction of official 
business within meaning of sec. 10.5 of Standardized Govt. Travel 


Parking fees. (See Fees, parking) 
Rental 

Insurance 

Employee who incident to official business rented automobile which 
he obtained by use of Govt. credit card, and who under rental agreement 
is required to pay $100 for damages to vehicle which occurred without 
negligence on his part may be reimbursed expenditure absent adminis- 
trative requirement that he purchase collision damage waiver, and on 
basis of general policy of Govt. not to carry insurance, and in absence 
of administrative instructions in matter, employee is not considered to 
have failed to use reasonable discretion contemplated in 35 Comp. 
Gen. 553 when he did not apply for damage waiver. 

VETERANS 

Hospitalization, etc. 

Nursing home care 

The 50 per centum reduction in retired pay of incompetent members 
of uniformed services required by 38 U.S.C. 3203(a)(1) after 6 months 
of Veterans Admin. hospital care continues upon discharge from hos- 
pitalization after receiving maximum hospital benefits at VA hospital 
to enter either convalescent center or private nursing home operating 
under contract with Administration, care given members ‘‘at expenses 
of U.S.” coming within meaning of “institutional or domiciliary care 
furnished by Veterans Admin.” as contemplated by sec. 3203(a)(1), 
and no retired pay having been paid members during period of convales- 
cent or nursing care, payment of one-half retired pay due incompetents 
may be made to persons designated to receive payment 

Admission pursuant to 38 U.S.C. 620 of veteran into private non- 
Veterans Admin. managed nursing home that is under contract with 
Administration immediately subsequent to approved discharge from 
maximum hospital benefits provided in VA hospital is tantamount to 
transfer which has effect of continuous hospitalization within meaning 
of 38 U.S.C. 3203(a)(1), and reduction in retired pay of veterans pre- 
scribed by sec. 3203(a)(1) is for continuation, nursing home having 
entered into valid contract with Veterans Admin. meets test of “nursing 
home” prescribed in 38 U.S.C. 620. However, 38 U.S.C. 3203(a)(1) does 
not apply if nursing home care, whether furnished in private or public 
nursing home, is not authorized at Govt. expense_ 
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VETERANS—Continued 

Hospitalization, etce.—Continued 

Nursing home care—Continued 

Admission of veterans to private, non-Veterans Admin. managed 
nursing home under contract with Administration upon discharge from 
VA institution after receiving maximum hospital benefits prescribed 
does not begin new period of hospitalization for reduction of retired 
pay prescribed in 38 U.S.C, 3203(a)(1), whether nursing home has 
entered into contract with Veterans Admin. or care is furnished at 
expense of U.S., both situations contemplating furnishing of continued 
care by Administration. Therefore, upon transfer to nursing home, 
hospitalization is considered continuous and is not beginning of new 
period of hospitalization 

Military departments in making determination regarding implemen- 
tation of 38 U.S.C. 3203(a)(1), requiring 50 per centum reduction in 
retired pay after 6 months of continuous Veterans Admin. hospitaliza- 
tion, and 38 U.S.C. 620 providing for public or private nursing home 
care under contract or at Govt. expense upon discharge from VA hospital 
after receiving maximum prescribed hospital benefits, should follow 
when information is insufficient, lacking or contradictory, procedure 
prescribed in 31 U.S.C. 74, which authorizes disbursing officers or head 
of any executive department, or other establishment not under any of 
executive departments, to apply for decision by Comptroller General 
upon any question involved in payment to be made by them or under 

89 
Retired pay withholdings. (See Pay, retired, withholding, Veterans 
Administration care and treatment) 

Medical services 

Private 

Military physicians on active duty 

Fee-basis medical services rendered to an eligible veteran for disa- 
bilities identified on an Outpatient Medical Treatment Identification 
Card by military physician on active duty with Armed Forces who is 
engaged in limited medical practice after hours with permission of his 
commanding officer may not be paid by Veterans Administration in 
absence of statutory authority under rule that concurrent Federal 
civilian employment and active duty military service are incompatible. 

VETERANS ADMINISTRATION 

Hospital construction 

Leased property 

Construction of Veterans Admin. (VA) hospital adjacent to university 
medical school on land leased from university on long-term basis at 
nominal rental may not be approved under rule that appropriated funds 
may not be used for permanent improvement of privately owned prop- 
erty in absence of express statutory authority, neither 38 U.S.C. 5001 
nor 5012(b) in providing for acquisition of sites and space to implement 
purposes of sections authorizing construction of hospitals or any perma- 
nent type of improvement on leased property, and use of term ‘‘other- 
wise” in sec. 5001 relating to sites for construction of VA hospitals is 
interpreted to mean acquisition of not less than fee interest in land and 
to cover situations which do not precisely come within enumerated 
means of acquiring land that is prescribed in section 
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VETERANS ADMINISTRATION—Continued 
Parking facilities 


At hospitals 
Funds appropriated to Veterans Admin. (VA) for construction of 


hospital adjacent to medical school of university may not be used to 
defray portion of cost of constructing parking structure by university 
in return for contractual right to use stipulated number of parking 
spaces, nor may VA lease land from university to construct parking 
facility, amendment of 38 U.S.C. 5004 although designed to overcome 
45 Comp. Gen. 27, respecting disposition of parking fees not affecting 
conclusion that VA funds may not be used to obtain parking facilities 
valued in excess of $200,000, by construction or lease without specific 
approval by appropriate congressional committees 

WAGE EARNERS’ PLANS 
(See Bankruptoy, Wage Earners’ Plans) 

WORDS AND PHRASES 
“Acquisition” 

The word “acquisition” in phrase ‘‘purchase or acquisition’ as used 

in Foreign Assistance and Related Agencies Appropriation Act, 1968, 
is much broader in scope than word “purchase,”’ word generally used 
to indicate sale of article, in other words to indicate that article was 
bought, whereas word ‘‘acquisition” is considered to mean obtaining 
article by any means whatsoever 


“Authority” 
Bid accompanied by letter requesting authorization of larger progress 


payments than provided for in invitation is qualified bid that does 
not reserve to bidder option after bid opening to waive condition and 
accept contract or refuse to accept contract, notwithstanding the word 
“‘request’’ is precatory in nature, as word is susceptible of two possible 
meanings depending on existing circumstances, or that word “authority” 
is deemed precatory in nature rather than demand and, therefore, 
qualified bid was properly rejected 

“Break in service’ 

Employee who between voluntary separation in 1953 from post in 
which he had accumulated sick leave and his reemployment in 1956 
to position subject to Annual and Sick Leave Act of 1951, as amended, 
5 U.S.C. 6301, served under several temporary appointments on when- 
actually-employed basis during which time he was not subject to leave 
act, is entitled to recredit of sick leave accumulated prior to separation 
in 1953 as of date of reemployment in 1956, term “break in service” 
in sec. 30.702(a) of Civil Service Regs. providing for recredit of sick 
leave upon reemployment having reference to actual separation from 
Federal service. Therefore, any leave without pay (LWOP) charged 
to employee after reemployment may now be charged to recredited 
sick leave and employee paid for LWOP period from account to which 
balances of salary funds from prior years have been transferred 
“Chiropractor’’ 

Statement from chiropractor certifying that unmarried daughter 
of member of uniformed services who is over 18 years of age suffers 
from paralysis may be considered “a certificate of attending physician”’ 
to substantiate her eligibility as beneficiary under Retired Serviceman’s 


418 





958 INDEX DIGEST 


WORDS AND PHRASES—Continued 

“Chiropractor’—Continued 

Family Protection Plan, “practice of chiropractic” constituting practice 
of medicine within meaning of par. 8b(2)(c) BuPers Instruction 1750.1D, 
which permits not only attending physician but “appropriate official 
of a hospital or institution,’’? who may or may not be practicing physi- 
cian, to certify to physical incapacity or mental incompetence of bene- 
ficiary. Therefore, disability of dependent within scope of chiropractic 
attention, chiropractor is qualified to express expert opinion as to extent 
and permanency of disability to which he is certifying....._....._. ete) SR 
‘‘Continental United States’’ 

Term “within the continental United States’ as used by Bur. of 
Budget in sec. 1.3c(1) of Cir. No. A-56, and derived from sec. 28 of 
Administrative Expenses Act of 1946, as added by Pub. L. 89-516, 
may not be interpreted to mean “‘to and within the continental United 
States,’’ absent proper basis to justify interpretation 
*‘Ttem’’ 

As dictionary definition describing word “item” as ‘individual par- 
ticular or detail singled out from group of related particulars or details’’ 
is meaning of word as used in implementation of Defense Cataloging and 
Standardization Act under which each separate and distinct item of 
supply used recurrently is required to be classified, described, and 
given item Federal Stock Number (FSN), which identifies item from 
every other item of supply, solicitations for various sizes of aerial delivery 
slings properly identified each size with individual FSN, and procure- 
ment is not subject to par. 1-706.1(c) (ii) of Armed Services Procure- 
ment Reg., which precludes small business set-asides when large business , 
planned emergency producer of “‘item’’ desires to participate in procure- 


‘‘Nonworkdays’’ 

Employee separated by resignation, as required by employing Govt. 
agency, on Friday, Dec. 15, 1967, in order to accept employment on 
Monday, December 18, 1967, in another Govt. agency may be considered, 
in view of various situations in which nonworkdays falling between 
continuous periods of service are not regarded in interrupting service, 
as being “in service of United States” within purview of sec. 218(a) 
of Federal Salary Act of 1967, which provides that to be entitled to 
retroactive compensation prescribed by act, individual must have been 
on rolls of agency on Dec. 16, 1967, date of enactment of act and, 
therefore, employee is entitled to payment in amount of retroactive 
increase authorized by act for period Oct. 8 through Dec. 15, 1967 
‘*Overhauled’’ 

Under solicitation that provided no exception to furnishing new 
outer cylinders for aircraft, rejection of low proposal offering to furnish 
“overhauled certified” cylinders was proper, notwithstanding delayed 
award information, and was within purview of par. 1-1208 of Armed 
Services Procurement Reg. which authorizes procurement of used and 
reconditioned material and former Govt. surplus material, and in view 
of fact that word “overhauled” in industry and in Govt. engineering 
and procurement areas is accepted to indicate condition other than 
new and to imply repaired condition, and that low confirmed prices 
offered support conclusion new material was not proposed and would 
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WORDS AND PHRASES—Continued 
“Overhauled”—Continued 
not be used in performance of contract, contracting officer is considered 
not to have had duty to “ferret” out unique meaning of and company 
policy attached to use of words “overhauled certified.”” However, in 
future procurements, award information should issue promptly 
‘*Request’’ 

Bid accompanied by letter requesting authorization of larger progress 
payments than provided for in invitation is qualified bid that does not 
reserve to bidder option after bid opening to waive condition and accept 
contract or refuse to accept contract, notwithstanding the word “‘request’’ 
is precatory in nature, as word is susceptible of two possible meanings 
depending on existing circumstances, or that word “authority” is 
deemed precatory in nature rather than demand and, therefore, qualified 
bid was properly rejected 





